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NOTICES 


Sir  Gerald  Fitzmaurice,  G.C.M.G.,  Q.C. 

On  7  September  1982  Sir  Gerald  Fitzmaurice  died,  a  few  weeks  short  of 
his  eighty-first  birthday,  and  in  the  course  of  a  professional  career  from 
which  he  had  chosen  not  to  retire.  In  the  course  of  his  long  and  dis¬ 
tinguished  career  in  the  Foreign  Office  and  on  the  bench,  he  maintained 
close  connections  with  the  Year  Book,  and  was  the  contributor  of  a  series 
of  superb  articles  on  the  work  of  the  International  Court.  In  1967  he 
succeeded  Lord  McNair  as  Chairman  of  the  Editorial  Committee.  He  will 
be  greatly  missed  by  his  friends  and  colleagues.  An  appreciation  of  Sir 
Gerald’s  work  will  appear  in  the  Year  Book  in  due  course. 

Clive  Parry,  LL.D. 

The  Editors  record  with  regret  the  death  on  10  September  1982  of  Clive 
Parry,  Professor  of  International  Law  in  the  University  of  Cambridge 
1969-82,  Fellow  of  Downing  College  1946-82  and  a  member  of  the 
Editorial  Committee  of  the  Year  Book  since  1957.  It  is  hoped  that  an 
appreciation  of  Professor  Parry’s  contribution  to  international  law  will 
appear  in  a  later  volume  of  the  Year  Book. 

Lord  Noel-Baker,  P.C. 

The  Year  Book  suffered  yet  another  sad  loss  in  1982  when  Lord  Noel- 
Baker  died  on  8  October.  He  had  been  a  member  of  the  Editorial  Com¬ 
mittee  since  1 924.  His  remarkable  career  in  public  life  had  many  facets  and 
his  interests  in  international  organization  and  disarmament  are  well 
known.  In  1959  he  was  awarded  the  Nobel  Peace  Prize. 
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JURISDICTION:  CHANGING  PATTERNS  OF 
AUTHORITY  OVER  ACTIVITIES  AND 

RESOURCES* 

By  d.  w.  BOWETT1 

Jurisdiction  is  a  manifestation  of  State  sovereignty.  It  has  been 
defined  as  'the  capacity  of  a  State  under  international  law  to  prescribe  or  to 
enforce  a  rule  of  law’.2  There  is,  of  course,  a  necessary  distinction  to  be 
drawn  between  prescriptive  jurisdiction  and  enforcement  jurisdiction.3 
The  former  embraces  those  acts  by  a  State,  usually  in  legislative  form, 
whereby  the  State  asserts  the  right  to  characterize  conduct  as  delictual. 
Examples  would  be  the  enactment  of  criminal,  civil,  commercial  codes,  or 
regulations  governing  tax  or  currency  transactions.  The  latter  embraces 
acts  designed  to  enforce  the  prescriptive  jurisdiction,  either  by  way  of 
administrative  action  such  as  arrest  or  seizure  or  by  way  of  judicial  action 
through  the  courts  or  even  administrative  agencies  of  a  State.  The 
relationship  between  the  two  kinds  of  jurisdiction  is  reasonably  clear. 
There  can  be  no  enforcement  jurisdiction  unless  there  is  prescriptive 
jurisdiction;  yet  there  may  be  a  prescriptive  jurisdiction  without  the 
possibility  of  an  enforcement  jurisdiction,  as,  for  example,  where  the 
accused  is  outside  the  territory  of  the  prescribing  State  and  not  amenable 
to  extradition.  Thus,  jurisdiction  hinges,  fundamentally,  on  the  power 
to  prescribe,  and  it  is  on  this  aspect  of  jurisdiction  that  this  essay  will 
concentrate. 

A  further  distinction,  common  to  most  legal  systems,  is  that  between 
civil  and  criminal  jurisdiction.  Assuming  that  international  law  contains 
rules  governing  the  exercise  of  jurisdiction  by  States  (a  matter  to  be 
discussed  below),  the  question  then  arises  whether  such  rules  vary 
according  to  whether  the  jurisdiction  is  civil  or  criminal.  It  is  on  this 
question  that  the  views  of  writers  differ.4 

*  ©  Professor  D.  W.  Bowett,  1983.  This  article  will  in  due  course  be  published  in  The  Structure 
and  Process  of  International  Law:  Modern  Essays  in  Legal  Philosophy,  Doctrine  and  Theory,  edited  by 
R.  St.  J.  Macdonald  and  Douglas  M.  Johnston  (Engel,  1983). 

1  Q.C.,  LL.D.;  Whewell  Professor  of  International  Law  in  the  University  of  Cambridge. 

2  American  Law  Institute,  Restatement  of  the  Law,  Second  (1965):  Foreign  Relations  Law  of  the 
United  States,  ch.  1,  s.  6,  p.  20. 

3  Ibid.,  comment,  p.  20.  The  distinction  is  commonly  made  by  writers.  See  Brownlie,  Principles  of 
Public  International  Law  (3rd  edn.,  1979),  p.  298;  Mann,  ‘The  Doctrine  of  Jurisdiction  in  Inter¬ 
national  Law’,  Recueil  descours,  1 1 1  (1964-I),  pp.  1 3-14;  Jennings,  ‘The  Limits  of  State  Jurisdiction’, 
Nordisk  Tidsskrift  for  International  Ret,  32  (1962),  pp.  209,  212.  Akehurst,  ‘Jurisdiction  in  Inter¬ 
national  Law’,  this  Year  Book,  46  (1972-3),  p.  145,  uses  the  three  divisions  of  executive,  judicial  and 
legislative. 

4  Verzijl,  International  Law  in  Historical  Perspective  (1973),  vol.  1,  p.  38,  favours  the  distinction; 
Brownlie,  op.  cit.  (previous  note),  p.  299;  Mann,  loc.  cit.  (previous  note),  pp.  73-6  generally  reject  it. 
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It  is,  of  course,  true  that  whereas  in  matters  of  crime  the  courts  of  a  State 
will  always  apply  the  law  of  that  State,  in  civil  matters  the  ‘proper’  law  to 
be  applied  under  the  rules  of  the  conflict  of  laws  may  well  be  the  law  of  a 
foreign  State.  Nevertheless,  this  difference  can  scarcely  be  a  sound  basis 
for  governing  the  civil  and  criminal  jurisdictions  by  different  rules  of 
international  law,  for  to  concentrate  on  that  one  difference  is  to  overlook 
other  important  factors. 

The  first  is  that,  even  in  litigation  between  private  parties  in  which  the 
court  applies  the  rules  of  the  conflict  of  laws,  the  selection  of  the  proper  law 
is  determined  by  the  lex  fori,  the  procedure  is  governed  by  the  lex  fori,  and 
the  rules  of  public  policy  of  the  forum  will  override.  Thus  the  civil  law  of 
the  forum,  though  not  necessarily  the  exclusive  law,  still  influences  the 
outcome  of  the  case. 

More  important  is  the  consideration  that  the  labels  ‘criminal’  or  ‘civil’ 
may  not  accurately  reflect  any  real  distinction  in  the  degree  to  which  the 
prescribing  State  is  exercising  its  prerogative  powers  to  control  conduct. 
Thus,  to  take  the  well-known  example  of  the  United  States  anti-trust 
legislation,  proceedings  under  sections  i  and  2  of  the  Sherman  Act  are 
manifestly  criminal,  resulting  in  fines  and  imprisonment.  In  contrast,  the 
proceedings  under  section  4  are  equitable,  and  those  under  section  7  of  the 
Sherman  Act  or  section  4  of  the  Clayton  Act  for  triple  damages  are  civil 
actions.  Yet  they  all  stem  from  a  uniform,  regulatory  policy  by  the  United 
States,  with  effects  regarded  as  coercive  by  defendants  and  disobedience  to 
court  orders  being  treated  as  contempt  punishable  by  criminal  sanctions. 
Thus,  the  formalistic  labelling  of  certain  proceedings  as  criminal,  and 
others  as  civil,  simply  conceals  the  similarity  in  nature  and  purpose  of  the 
different  legislative  provisions.  This  similarity  in  purpose  between  the 
civil  and  criminal  actions  has  been  frankly  recognized  by  United  States 
authorities.  As  was  stated  on  behalf  of  the  U.S.  Government  in  testimony 
before  the  U.S.  Congress  Subcommittee  on  International  Economic 
Policy  and  Trade  on  3  August  1978: 

The  basic  purposes  underlying  the  private  remedies  in  the  Clayton  Act  are 
deterrence  and  compensation.  We  believe  that  in  the  context  of  the  damage 
remedy  these  objectives  work  together  to  promote  a  competitive  economy. 
Private  damage  actions  under  the  Clayton  Act  supplement  the  Federal  Govern¬ 
ment’s  limited  enforcement  capacity.5 

It  is  suggested,  therefore,  that  what  matters  is  not  whether  the 
jurisdiction  is  civil  or  criminal,  but  rather  whether  the  jurisdiction  is  a 
manifestation  of  State  policy,  designed  to  confer  on  the  State  control  over 
activities  or  resources  to  the  extent  necessary  to  pursue  that  policy. 

The  remaining  question  is  whether  international  law  has  the  function  of 

5  Department  of  Justice  press  release,  3  August  1978,  reprinted  in  American  Journal  of  International 
Law,  73  (1979),  pp.  1 30-1 .  The  Clayton  Act  of  19 14,  together  with  the  Federal  Trade  Commission  Act 
1914,  supplement  the  Sherman  Act. 
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regulating  State  jurisdiction  and,  if  so,  what  rules  or  principles  of  inter¬ 
national  law  govern  this  regulation. 

I.  The  Applicability  of  Rules  of  International  Law 
to  Regulate  Claims  to  Jurisdiction 

The  application  of  international  law  to  regulate  claims  to  criminal 
jurisdiction  is  generally  conceded.  Indeed,  in  the  case  of  the  S'. S'.  Lotus 6 
the  Permanent  Court  of  International  Justice  had  no  hesitation  in  assum¬ 
ing  this  general  proposition,  and  the  case  proceeded  on  the  basis  that 
Turkey’s  enforcement  jurisdiction  depended  on  its  prescriptive  jurisdic¬ 
tion,  and  that  in  turn  depended  upon  such  jurisdiction  being  consistent 
with  international  law. 

The  argument  over  the  application  of  international  law  centres  around 
the  civil  jurisdiction.  Mann  has  argued  that  there  is  no  essential  difference 
between  the  competence  of  a  State  in  criminal  matters  and  the  competence 
in  civil  matters,  that  it  is  the  function  of  international  law  to  prescribe  the 
limits  within  which  a  State’s  rules  of  private  international  law  may  operate 
(though  not  the  content  of  those  rules),  and  that  the  essential  criterion 
should  be  whether,  on  the  relevant  facts,  the  matter  belongs  within  a 
jurisdiction  because  it  has  a  genuine  link  or  close  connection  with  that 
jurisdiction.  Indeed,  he  regards  the  issue  as  inseparable  from  that  of 
recognition  of  foreign  judgments,  and  suggests  that  a  foreign  judgment 
may  be  recognized  and  enforced  precisely  because  it  is  a  judgment  based 
on  a  jurisdiction  conceded  to  the  courts  of  the  State  by  the  rules  of  public 
international  law.7 

For  other  writers  the  relevance  of  public  international  law  is  either 
minimal,8  or  nil,9  or  different  from  that  in  the  case  of  criminal  jurisdic¬ 
tion.10  This  last  view  is  developed  by  Akehurst,  and  he  demonstrates  that 
civil  jurisdiction  is  frequently  assumed  on  the  basis  of  temporary  presence 
of  the  defendant,  presence  of  assets  ( forum  patrimonii ),  nationality, 
domicile  or  residence,  showing  little  real  connection  with  the  forum,  but 
without  protest  from  other  States.  This  may  well  be  true.  There  may  well 

6  P.C.I.J.,  Series  A,  No.  io  (1927). 

7  Loc.  cit.  above  (p.  1  n.  3),  pp.  44-6,  73-6. 

8  Jennings,  loc.  cit.  above  (p.  1  n.  3),  pp.  210-1 1 ,  relying  largely  on  the  assumption  that  actions  will 
be  between  private  litigants  and  courts  will  apply  the  ‘proPer’  law,  not  necessarily  the  lex  fori. 

9  Morris,  The  Conflict  of  Laws  (2nd  edn.,  1980),  pp.  404-5,  takes  the  view  that  the  recognition  and 
enforcement  of  foreign  judgments  has  nothing  to  do  with  public  international  law  but  depends  rather 
on  the  notion  that  the  judgment  creates  an  obligation,  and  it  is  the  obligation  which  is  enforced. 
However,  he  concedes  that  this  will  be  so  only  where  the  court  is  a  court  of  competent  jurisdiction. 
How  do  we  determine  this?  His  answer  is  that  we  do  so  by  reference  to  the  State’s  rules  of  private 
international  law.  Yet  this  does  not  really  meet  Mann’s  point,  which  is  that  the  rules  of  private 
international  law  as  to  jurisdiction  are  themselves  governed  by  public  international  law. 

10  Akehurst,  loc.  cit.  above  (p.  1  n.  3),  pp.  170-7.  His  demonstration  that  courts  commonly  exercise 
jurisdiction  in  civil  matters  where  there  is  no  evidence  of  a  real  or  genuine  link  with  the  forum,  and  that 
foreign  States  do  not  protest  in  such  cases,  is  sound  enough.  But  this  does  not  necessarily  meet  the 
argument  that,  where  the  civil  jurisdiction  is  a  manifestation  of  the  prerogative,  of  State  policy,  there 
should  be  evidence  of  genuine  connection  to  justify  it. 
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be  evidence  that  States  have  not,  in  practice,  insisted  upon  jurisdiction 
being  backed  by  evidence  of  a  real  connection  with  the  State  asserting 
jurisdiction,  however  desirable  that  may  be  as  a  rational  rule.  However, 
such  practice  does  not,  of  itself,  prove  that  the  rules  of  public  international 
law  have  no  relevance  to  civil  jurisdiction.  Whilst  one  may  concede  that 
the  relevance  of  public  international  law  may  be  different  in  criminal  and 
civil  matters,  that  is  not  to  say  that  it  does  not  exist  in  civil  matters.  The 
argument  made  here,  which  is  believed  to  be  consistent  with  Mann’s 
approach,  is  that  where  the  civil  jurisdiction  of  the  State  is  an  instrument 
of  State  policy,  used  as  a  means  of  exercising  control  over  activities  or 
resources  in  the  interests  of  the  State,  then  in  principle  such  jurisdiction 
ought  to  be  subject  to  the  same  governing  rules  of  international  law.  This 
would  not  affect  areas  of  civil  jurisdiction  concerned  solely  with  the 
enforcement  of  private  rights.  These  areas  would  remain  very  much 
within  the  discretion  of  the  State  asserting  jurisdiction,  largely  free  of 
the  control  of  rules  of  public  international  law  and  without  protest  from 
foreign  States. 


II.  The  Identification  of  the  Applicable  Rules 

The  general  tendency  in  the  literature  on  jurisdiction  is  to  identify  the 
rules  governing  jurisdiction  in  the  form  of  the  principles  on  which  juris¬ 
diction  is  commonly  based.  These  merit  some  discussion  because,  as  will 
be  seen  later,  the  question  which  has  to  be  raised  is  whether  these 
principles  do  serve  satisfactorily  as  the  basis  of  jurisdiction,  or  as  the  basis 
upon  which  to  determine  the  propriety  of  jurisdiction  as  between  different 
States. 


(a)  The  Territorial  Principle 

This  principle  may  be  regarded  as  the  most  fundamental  of  all 
principles  governing  jurisdiction.  Indeed,  the  proposition  that  a  State  has 
the  right  to  regulate  conduct  within  its  territory  would  be  regarded  as 
axiomatic. 

The  dynamism  and  adaptability  of  the  principle  in  recent  years  has  been 
quite  remarkable.  It  was  recognized,  long  ago,  that  the  convenient  way  to 
handle  the  jurisdiction  over  mobile  things  like  ships  or  aircraft  was  to  link 
them  to  a  territory,  the  territory  in  which  they  were  registered,  and  this 
same  approach  has  served  more  recently  for  space  vehicles.11  However, 
more  remarkable  has  been  the  way  in  which  the  newer  problems  arising 
from  activities  considered  to  be  generally  injurious  to  the  community  of 
States  have  been  handled  very  largely  by  reference  to  the  territorial 
principle,  and  to  a  lesser  extent  by  the  principle  of  nationality  (or 


11  Treaty  on  Principles  governing  the  Activities  of  States  in  the  Exploration  and  Use  of  Outer 
Space,  Article  8:  American  Journal  of  International  Law,  6i  (1967),  p.  644. 
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personality).  Thus  genocide,12  apartheid,13  pirate-broadcasting14  and 
the  various  aspects  of  terrorism  such  as  hijacking,15  crimes  against  inter¬ 
nationally  protected  persons,16  the  taking  of  hostages17  and  the  broad 
range  of  terrorist  acts  covered  by  the  1977  Terrorist  Convention18  have 
been  dealt  with,  not  by  reference  to  any  ‘universalist’  principle  by  analogy 
with  piracy,  but  by  relying  on  the  established  principles  of  jurisdiction, 
principally  the  territorial  principle. 

The  European  Convention  on  the  Suppression  of  Terrorism  is  a 
particularly  good  example.  Articles  6  and  7  provide  for  an  essentially 
territorial  jurisdiction.  The  utilization  of  this  basic  principle  in  the  United 
Kingdom’s  implementing  legislation,  the  Suppression  of  Terrorism  Act 
of  1 978, 19  demonstrates  how  adaptable,  with  the  use  of  fictions,  this  basic 
principle  can  be.  Under  section  4  of  the  Act,  acts  done  in  any  other  con¬ 
vention  country  are,  for  purposes  of  jurisdiction,  treated  as  if  done  in  the 
United  Kingdom:  that  is  the  first  territorial  ‘fiction’.  There  is  a  yet  more 
sophisticated  fiction  in  section  4  (3)  in  that  a  national  of  a  convention 
country  (but  not  a  national  of  the  U.K.)  who  commits  an  act  in  a  non¬ 
convention  country  which  would  be  treated  as  an  offence  in  a  convention 
country  may  also  be  deemed  to  have  committed  an  offence  in  the  United 
Kingdom:  so  we  have  double-transfer  of  the  location  of  the  act,  by  fiction. 
It  produces  a  very  far-reaching  jurisdiction  which  is  in  reality  extra¬ 
territorial  but  which  is  treated  as  territorial  by  agreement. 

It  is  equally  clear  that  States  have  relied  essentially  on  the  territorial 
principle  to  support  the  jurisdiction  necessary  to  protect  their  interests  in 
resources  actually  located  outside  their  territory  but  conceded  by  inter¬ 
national  law  to  be  within  the  control  of  the  State.  The  continental  shelf 
doctrine,  for  example,  developed  as  an  assertion  of  new  territorial  rights. 
The  1958  Geneva  Convention  on  the  Continental  Shelf20  conceded  to  the 

12  U.N.  Convention  on  the  Prevention  and  Punishment  of  the  Crime  of  Genocide,  adopted  by  the 
General  Assembly  9  December  1948:  United  Nations  Treaty  Series,  vol.  78,  p.  277. 

13  U.N.  International  Convention  on  the  Suppression  and  Punishment  of  the  Crime  of  Apartheid, 
adopted  by  the  General  Assembly  30  November  1973:  International  Legal  Materials,  13  (1974),  p.  50. 
Article  5  asserts  no  new  basis  for  jurisdiction  but  refers  simply  to  trial  by  a  ‘competent  tribunal  of  any 
State  party’. 

14  The  1965  Agreement  on  the  Prevention  of  Broadcasts  transmitted  from  Stations  outside 
National  Territories,  sponsored  by  the  Council  of  Europe,  relies  on  the  territorial  and  personality 
principles,  providing  for  punishment  of  persons  within  the  territory  who  give  aid  to,  or  finance,  the 
actual  broadcasters:  ibid.  4  (1965),  p.  115. 

15  Convention  for  the  Suppression  of  Unlawful  Seizure  of  Aircraft,  16  December  1970:  ibid.  10 
(1971),  p.  133;  Convention  for  the  Suppression  of  Unlawful  Acts  against  Civil  Aviation,  23  September 
1971:  ibid.  10  (1971),  p.  1 1 5 1  * 

16  U.N.  Convention  on  the  Prevention  and  Punishment  of  Crimes  against  Internationally  Protected 
Persons,  including  Diplomatic  Agents,  adopted  by  the  General  Assembly  ^December  1973:  ibid.  13 
(1974),  p.  41.  Article  3  bases  jurisdiction  on  the  principles  of  territoriality  and  personality,  active  and 
passive. 

17  International  Convention  against  the  taking  of  Hostages,  adopted  by  the  U.N.  General  Assembly 
on  17  December  1979  (U.N.  Doc.  A/34/819  (1979).  P-  S)-  Article  5  of  this  Convention  provides  for 
jurisdiction  which  is  either  territorial  or  based  on  nationality,  active  and  passive. 

18  Convention  of  27  January  1977:  European  Treaty  Series,  No.  90.  19  1978,0.26. 

20  Article  2.  Convenient  text  in  American  Journal  of  International  Law,  52  (1958),  P-  858. 


6 


CHANGING  PATTERNS  OF  AUTHORITY 


coastal  State  exclusive  sovereign  rights  for  the  purpose  of  exploring  and 
exploiting  the  shelf  resources:  Article  77  (1)  of  the  1982  Convention  on 
the  Law  of  the  Sea21  uses  exactly  the  same  formula.  The  manner  in  which 
States  actually  exercised  the  necessary  jurisdiction  to  assert  those 
exclusive  rights  was  not  prescribed  by  the  international  texts,  but  was  left 
to  the  States,  in  their  discretion.  What  has  commonly  been  done,  as 
exemplified  by  the  U.K.  Continental  Shelf  Act  of  1964, 22  is  to  legislate  for 
activities  within  the  shelf  limits  and,  so  far  as  the  enforcement  jurisdiction 
is  concerned,  treat  acts  or  omissions  within  the  shelf  area  as  if  they  had 
been  committed  on  the  coastal  State’s  own  territory.  Again,  the  device  is  a 
fiction,  but  it  depends  upon  the  virtual  assimilation  of  shelf  and  territory 
for  jurisdictional  purposes. 

With  regard  to  the  new  concept  of  the  economic  zone,  the  jurisdictional 
pattern  which  is  emerging  is  that  States  will  extend  throughout  the  200 
mile  zone  the  legislation  previously  applied  to  regulate  fisheries  or 
pollution  within  the  territorial  sea.23  This  follows  the  same  assimilation  of 
the  economic  zone  and  territory,  or  territorial  waters,  for  the  limited 
jurisdictional  purposes  which  are  consistent  with  the  coastal  State’s  rights 
within  the  zone.  It  may  be  expected  that  control  over  activities  on  artificial 
islands  will  follow  equally  closely  the  pattern  of  assimilation  adopted  for 
continental  shelf  installations:  they  will  be  treated  like  territory.  The 
broad  assimilation  of  all  these  maritime  zones  with  territory  adopted  by 
Sri  Lanka  in  1976,  for  example,  simply  extends  all  relevant  territorially 
based  legislation  to  the  new  zone,  thus  avoiding  any  serious  risk  of  a  juris¬ 
dictional  gap.  The  formula  used  is  the  following: 

...  all  written  laws  in  force  in  Sri  Lanka  shall  be  read  and  construed  as  though  the 
applicability  of  such  laws,  wherever  relevant,  extends  to  the  limits  of  the  con¬ 
tiguous  zone,  the  exclusive  economic  zone,  the  continental  shelf,  or  the  pollution 
prevention  zone,  as  the  case  may  be.24 

The  application  of  the  territorial  principle,  whether  with  or  without  the 
fictions  just  described,  has  always  faced  the  difficulty  that  proscribed 
conduct  may  consist  of  not  merely  one  but  rather  a  series  of  acts.  In  the 
situation  in  which  some  acts  occur  inside,  and  some  outside,  the  territory, 
the  State  will  then  have  to  decide  whether  a  crime  has  been  committed 
within  its  territory.  The  general  tendency,  which  accords  with  common 
sense,  is  to  ascertain  whether  one  of  the  constituent  elements  of  the  crime 

21  A/CONF.  62/122. 

22  U.K.  Statutes,  1964,  c.  29,  s.  3  and  Continental  Shelf  (Jurisdiction)  Order,  1964,  S.I.  1964  No. 
930.  For  a  similar  legislative  technique  see  the  Irish  Continental  Shelf  Act  1968,  s.  3:  U.N.  Legislative 
Series,  ST/LEG/SER.B/i  8,  p.  157;  Tonga  Continental  Shelf  Act  1970,  s.  4:  ibid.  p.  165. 

23  See  France,  Law  No.  76  655  of  11  July  1976,  Article  3:  Churchill,  Nordquist,  Lay,  New 
Directions  in  the  Law  of  the  Sea,  vol.  5,  p.  301;  India,  Act  No.  80  of  1976,  s.  7  (7)  (a);  Sri  Lanka, 
Maritime  Zones  Law  No.  22  of  1976,  s.  12:  ibid.,  p.  322;  Norway,  Law  No.  91  of  1976,  Articles  3,  8: 
ibid.,  p.  337;  Western  Samoa,  Act  No.  3,  1977,  s.  16:  ibid.,  vol.  8,  p.  38. 

24  Churchill,  Nordquist,  Lay,  op.  cit.  (previous  note),  vol.  5,  p.  322  (s.  12). 
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has  been  committed  within  the  territory.  This  test  is  reflected  in  Article 
693  of  the  French  Code  d' instruction  criminelle : 

Est  reputee  commise  sur  le  territoire  de  la  Republique,  toute  infraction  dont 
l’acte  caracterisant  un  de  ses  elements  constitutifs  a  ete  accomplis  en  France.25 

There  is  a  quite  different  situation  where  a  State  assumes  jurisdiction 
because  the  conduct  of  a  party  produces  ‘effects’  within  its  territory.26  For 
here  there  is  no  suggestion  that  a  part  of  the  conduct  constituting  the 
offence  occurred  within  the  territory,  as  in  the  situation  described  above:  it 
is  conceded,  as  it  were,  that  all  the  conduct  occurred  abroad.  The  justifi¬ 
cation  for  the  jurisdiction  lies  in  the  view  that,  where  the  effects  are 
produced  within  the  territory,  the  party  whose  conduct  abroad  produced 
those  effects  is  legitimately  subjected  to  the  jurisdiction.  It  is  on  this  basis 
that  the  jurisdiction  assumed  by  the  United  States  to  give  effect  to  its  anti¬ 
trust  legislation  is  justified.  The  U.S.  Supreme  Court  in  the  celebrated 
Alcoa  case  was  quite  clear  that  it  was  dealing  with  ‘conduct  outside  its 
borders  that  has  consequences  within  its  borders  .  .  .’.27  Subsequent 
decisions  have  restated  and  endorsed  the  ‘effects’  doctrine28  and  the  validity 
of  jurisdiction  on  such  a  basis  has  in  recent  years  been  strengthened  by  its 
adoption  by  Germany29  and  the  E.E.C.30  Whether  the  exercise  of  juris¬ 
diction  on  this  basis  can  be  kept  within  limits  which  would  safeguard  the 
interests  of  other  States  is  a  difficult  question  to  which  we  must  devote 
considerably  more  attention  below. 

( b )  The  Nationality  (or  Personality )  Principle 

There  is  general  agreement  with  the  basic  proposition  that  a  State  may 
prescribe  for  the  conduct  of  its  own  nationals  abroad.31  Even  on  its  face, 
however,  the  proposition  requires  qualification,  for  there  must  be  limits 
on  the  power  of  the  State  of  nationality  to  require  conduct  on  the  part  of 
one  of  its  nationals  within  the  territory  of  another  State.  One  limit  which 

25  Juris  Classeur,  vol.  5,  fasc.  403,  para.  27.  The  approach  of  the  English  courts  is  a  little  more 
rigorous  since  they  appear  to  assume  jurisdiction  only  when  the  principal  element  of  the  crime  was 
committed  in  England:  see  Treacy  v.  D.P.P.,  [1971]  2  W.L.R.  1 12;  Rv.  Doot,  [1973]  1  Q.B.  73. 

26  The  U.S.  Restatement  (above,  p.  1  n.  2),  ss.  17  and  18  recognizes  this  difference  in  treating  the  two 
situations  under  different  rules. 

27  U.S.  v.  Aluminium  Company  of  America  and  Others,  44  F.  Supp.  97;  148  F.  2d.  416. 

28  U.S.  v.  Timken  Roller  Bearing  Co.,  (1949)  83  F.  Supp.  284,  affirmed  (1951)  341  U.S.  593;  U.S.  v. 
General  Electric  Co.,  (1949)  82  F.  Supp.  753;  (1953)  U5  F.  Supp.  835;  U.S.  v.  The  Watchmakers  of 
Switzerland  Information  Centre,  (1963)  Trade  Cases,  s.  77,  p.  414.  For  general  discussion  see  Fugate, 
Foreign  Commerce  and  the  Anti-Trust  Laws  (1973)1  PP-  44_5I- 

29  e.g.  the  Federal  Republic’s  Act  against  Restraints  on  Competition  (1957),  Article  98  (2): 
O.E.C.D.  Guide,  vol.  2,  Germany,  p.  1.0. 

30  See  the  application  of  Article  85,  dealing  with  restraints  on  trade,  in  Imperial  Chemical  Industries 
Ltd.  v.  Commission  of  the  European  Communities,  per  Advocate-General  Mayras,  [1972]  Common 
Market  Law  Reports,  pp.  593-608.  The  U.K.  Government,  at  that  time  not  a  member  of  the  E.E.C., 
communicated  an  aide-memoire  to  the  Commission,  opposing  the  validity  of  the  assumption  of 
jurisdiction  under  international  law.  Convenient  text  in  Brownlie,  Principles  of  Public  International 
Law  (3rd  edn.,  1979),  pp.  310-13. 

31  See  the  U.S.  Restatement  (above,  p.  1  n.  2),  s.  30. 
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is  generally  recognized  is  that  the  State  cannot  require  conduct  illegal  under 
the  lex  loci  delicti  commissi .32  However,  the  idea  that  a  national  is  subject  to 
the  law  of  his  own  State  in  general  encounters  an  objection  which  is  much 
more  broadly  based  than  the  specific  limit  that  illegal  conduct  cannot  be 
required  of  him.  For  there  is  inherent  in  the  notion  of  a  State’s  domestic 
jurisdiction,  and  its  counterpart — the  principle  of  non-intervention — the 
idea  that  certain  matters  are  only  properly  regulated  by  the  territorial 
State.  To  take  an  extreme  example,  for  the  State  of  nationality  to  require 
its  nationals  riding  motor  scooters  to  wear  crash-helmets,  even  when 
driving  abroad,  strikes  one  as  a  manifest  absurdity.  The  objection  would 
not  be  that  the  conduct  would  be  illegal  abroad,  for  it  is  unlikely  that  it 
would  be,  but  rather  that  traffic  regulation  is  patently  a  territorial  power, 
and  there  can  be  no  warrant  for  State  A  attempting  to  regulate  even  the 
conduct  of  its  own  nationals  with  regard  to  road  traffic  in  the  territory  of 
State  B. 

The  difficulty  lies  in  defining  this  broader  limit.  The  U.S.  Restatement 
suggests  a  State  may  not  ‘direct  a  national  to  engage  in  activities  without 
regard  to  harmful  consequences  to  another  State’.33  Yet  the  substance  of 
the  objection  is  not  that  there  are  ‘harmful  consequences’  but  rather  that 
the  State  of  nationality  is  attempting  to  regulate  matters  which  properly  lie 
within  the  domestic  jurisdiction  of  another  State.  Mann34  seeks  to  resolve 
the  difficulty  by  reference  to  concepts  of  the  ‘proper  law’,  or  a  ‘genuine 
link’,  in  the  sense  that  the  question  to  be  posed  is  whether,  on  the  facts,  the 
matter  belongs  to  one  jurisdiction  or  another.  In  his  words, 

The  problem,  properly  defined,  involves  the  search  for  the  State  or  States 
whose  contact  with  the  facts  is  such  as  to  make  the  allocation  of  legislative 
competence  just  and  reasonable.35 

In  this  sense,  the  link  of  nationality  may  become  no  more  than  prima- 
facie  evidence  that  the  person’s  conduct  is  properly  the  concern  of  the 
State  of  nationality.  This  approach  would  fit  with  the  tendency  to  assume 
jurisdiction  over  persons  who,  though  not  nationals,  nevertheless  have 
a  residence  in  a  State.  In  fact  many  States  do  levy  taxes  on  the  basis  of 
residence,  or  apply  currency  regulations  to  residents,36  or  even  military 
service  obligations.37  Such  jurisdiction  may  appear  to  be  based  on  the 
territorial  principle,  but  in  reality  it  is  not,  for  the  obligations  imposed 

32  See  the  U.S.  Restatement  (above,  p.  i  n.  2),  s.  30,  illustration  2.  And  see  the  recognition  of  this 
same  limit  in  the  judgments  of  U.S.  courts  in  anti-trust  matters,  discussed  in  section  4. 

33  Loc.  cit.,  s.  30  (b).  34  Loc.  cit.  above  (p.  1  n.  3),  pp.  44-8. 

35  At  p.  44.  For  a  contrary  view  see  Akehurst,  loc.  cit.  above  (p.  1  n.  3),  p.  1 51,  who  regards  judicial 
jurisdiction  over  nationals  as  unlimited  under  international  law;  his  view  on  legislative  jurisdiction  is 
not  quite  so  clear  (at  pp.  206-7). 

36  e.g.  the  U.K.  Exchange  Control  Act  1947. 

37  The  U.S.  Military  Selective  Service  Act  1971,  s.  3,  confined  military  service  to  resident  aliens  on 
an  immigrant  visa.  The  earlier  Universal  Military  Training  and  Service  Act  1951  had  applied  to  all 
resident  foreigners,  but  France  protested  and  in  1953  passed  legislation  retaliating  against  Americans: 
see  Rousseau,  Droit  international  public  (1977),  vol.  3,  pp.  137-41. 
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often  bear  on  the  person  whilst  abroad.  In  reality  the  resident  is  assimi¬ 
lated  to  the  national  because,  for  the  purposes  of  the  particular  legislation 
in  question,  the  resident’s  links  with  the  State  are  as  close  as  those  of  a 
national. 

The  situation  in  which  a  corporation  is  deemed  to  be  within  the  juris¬ 
diction  because  of  the  presence  there  of  an  affiliate  is  quite  different.  For 
here  the  defendant  corporation  is  neither  a  national  nor  a  resident  in  the 
true  sense:  the  corporate  separation  is  disregarded  so  as  to  treat  the  resi¬ 
dence  of  the  affiliate  as  if  it  were  the  residence  of  the  defendant.38  The 
United  Kingdom  has  opposed  the  validity  of  this  basis  of  jurisdiction  in  its 
aide-memoire  to  the  E.E.C.  Commission  in  1969,  saying: 

The  separate  legal  personalities  of  a  parent  company  and  its  subsidiary  should 
be  respected.  Such  concepts  as  ‘enterprise  entity’  and  ‘reciprocating  partnership’ 
when  applied  for  the  purpose  of  asserting  personal  jurisdiction  over  a  foreign 
parent  company  by  reason  of  the  presence  within  the  jurisdiction  of  a  subsidiary 
(and  a  foreign  subsidiary  by  reason  of  the  presence  of  its  parent  company)  are 
contrary  to  sound  legal  principle  in  that  they  disregard  the  distinction  of 
personality  between  parent  and  subsidiary.39 

The  position  is  highly  controversial.  U.S.  courts  have,  for  purposes  of 
anti-trust  legislation,  assumed  jurisdiction  over  foreign  corporations  by 
reason  of  the  presence  of  a  subsidiary  (albeit  separate  corporate  person) 
within  the  U.S. A. 40  The  essential  inquiry,  however,  is  to  see  whether  the 
foreign  corporation  is  doing  business  within  the  United  States,  via  the 
agency  of  its  subsidiary,  so  the  answer  may  well  turn  on  the  degree  of 
control  exercised  by  the  foreign  parent.41  There  would  seem  to  be  little 
objection  to  the  State  assuming  jurisdiction  over  the  conduct  of  business 
within  its  territory.  What  is  not  so  clear  is  why  this  cannot  be  done  by 
exercising  jurisdiction  over  the  local  subsidiary  or  affiliate,  without 
involving  the  foreign  parent  company. 

Somewhat  related  problems  arise  in  relation  to  the  assumed  power  to 
compel  a  U.S.  corporation  to  produce  documents  belonging  to  a  foreign 
parent  or  subsidiary,  and  located  abroad;42  or,  indeed,  to  compel  a  foreign 
corporation  to  produce  documents  located  abroad.43 

38  See  Brewster,  Antitrust  and  American  Business  Abroad  (1958),  pp.  56-61;  Jennings,  ‘Extra¬ 
territorial  Jurisdiction  and  the  United  States  Antitrust  Laws’,  this  Year  Book ,  33  (1957),  p.  17 1. 

39  Cited  Brownlie,  op.  cit.  above  (p.  i  n.  3),  pp.  310-13. 

40  U.S.v.  U.S.  Alkali  Export  Assn.,  (1946-7)  Trade  Cases,  s.  57,  p.  481  (S.D.N.Y.,  1946);  U.S.v. 
I.C.I.,  100  F.  Supp.  506  (S.D.N.Y.,  1951). 

41  Fugate,  Foreign  Commerce  and  the  Anti-Trust  Laws  (1973),  pp.  100-1,  reviews  the  judicial 
authorities  on  this  point.  In  some  cases,  the  foreign  corporation  has  been  brought  within  the 
jurisdiction  by  reason  of  having  an  office,  not  a  subsidiary,  within  the  U.S.  A.:  e.g.  the  Alcoa  case,  20  F. 
Supp.  13  (S.D.N.Y.,  1937).  This  may  be  reasonable  where,  through  the  office,  business  is  transacted 
within  the  U.S. A.,  but  it  would  seem  unreasonable  on  this  basis  to  assume  jurisdiction  over  business 
conducted  outside  the  U.S. A. 

42  An  issue  in  the  1953  Oil  Cartel  Grand  Jury  Investigation:  see  Fugate,  op.  cit.  (previous  note), 
p.  1 16. 

43  As  in  the  Canadian  International  Paper  case,  72  F.  Supp.  1013  (S.D.N.Y.,  1947). 
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However,  it  can  be  seen  that  in  relation  to  corporations,  although  the 
jurisdiction  of  the  State  of  nationality,  or  incorporation,  is  clear,  there  are 
bound  to  be  problems  when  this  is  extended  to  foreign  corporations, 
ignoring  the  separation  of  legal  personality,  because  of  evidence  of  control. 
The  problems  obviously  diminish  when  the  purpose  of  the  jurisdiction  is 
to  regulate  the  conduct  of  business  by  a  foreign  corporation  within  the 
State,  for  there  the  State  can  rely  upon  the  territorial  principle. 

The  justification  for  jurisdiction  based  upon  the  passive  nationality 
principle  is  by  no  means  so  clear  as  in  the  case  of  active  nationality,  for  in 
what  circumstances  does  an  injury,  civil  or  criminal,  to  a  national  of  a  State 
constitute  a  sufficient  concern  to  the  State  that  it  is  justified  in  asserting 
jurisdiction  over  it? 

The  outright  rejection  of  the  principle  of  passive  nationality  by  the  U.S. 
Restatement 44  stands  in  marked  contrast  to  its  rather  broad  reception 
elsewhere  in  civil  matters45  and  its  extension  in  recent  years  in  criminal 
matters.46  Thus,  the  present  discordant  practice  on  this  aspect  of  juris¬ 
diction  reflects  the  absence  of  any  clear  consensus  about  the  purpose  to  be 
served  by  jurisdiction.  In  the  sphere  of  civil  law  it  offers  to  nationals  the 
convenience  of  suit  before  their  own  domestic  courts,  but  may  otherwise 
be  highly  inconvenient  to  the  foreigner,  and  even  sterile  if  the  foreigner 
has  no  assets  within  the  jurisdiction.  In  the  sphere  of  criminal  law  it  is  a 
claim  to  jurisdiction  which  appears  weak  in  comparison  to  the  claim  of  the 
territorial  State  and,  indeed,  its  main  justification  may  be  seen  in  situa¬ 
tions,  such  as  crimes  aboard  aircraft,  where  the  need  is  seen  as  being  to 
confer  a  multiplicity  of  jurisdictions  because  of  the  risk  that  otherwise  no 
State  will  exercise  jurisdiction.47 

(c)  The  Protective  Principle 

There  is  no  doubt  of  the  validity  of  this  principle.  What  is  in  issue  is  its 
scope.  At  the  core  of  the  principle  lies  the  idea  that  a  State  is  entitled  to 
protect  its  security  by  means  of  the  exercise  of  its  jurisdiction  and,  under¬ 
standably,  the  principle  therefore  has  its  primary  application  in  the 
domain  of  the  criminal  law,  for  conduct  threatening  the  State’s  security 
will  usually  be  so  serious  as  to  qualify  as  a  criminal  act.  Commonly,  there- 

44  Loc.  cit.  above  (p.  i  n.  2),  s.  30  (2).  This  is  consistent  with  the  U.S.  opposition  to  the  jurisdiction 
assumed  by  Mexico  in  the  Cutting  case:  Moore,  Digest  of  International  Late,  vol.  2,  pp.  228-42. 

45  e.g.  in  France,  where  Article  14  of  the  Civil  Code  confers  jurisdiction  on  French  courts  over 
contractual  obligations  with  a  French  national,  even  though  the  contract  is  made  abroad  with  a  non¬ 
resident  foreigner.  For  criticism  of  this  provision  see  Mann,  loc.  cit.  above  (p.  1  n.  3),  p.  77;  De  Winter, 
‘Excessive  Jurisdiction  in  Private  International  Law’,  International  and  Comparative  Late  Quarterly, 
17  (1968),  pp.  706-7. 

46  As  in  the  Tokyo  Convention  on  Offences  and  Certain  Other  Acts  committed  on  Board  Aircraft, 
1963:  American  Journal  of  International  Law,  58(1 964),  p.  566.  Article  4  confers  jurisdiction  on  a  State 
where  the  offence  has  been  committed  by  or  against  a  national  or  permanent  resident  of  that  State. 

47  Mann’s  objection  to  passive  nationality  is  that  the  offender  may  not  be  aware  that  he  commits  a 
crime:  loc.  cit.  above  (p.  1  n.  3),  pp.  91-2.  This  would  only  be  convincing  if  the  crime  were  an 
uncommon  one,  not  found  in  the  law  of  his  own  State  or  the  lex  loci  delicti  commissi. 
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fore,  the  principle  justifies  jurisdiction  in  respect  of  political  offences  such 
as  espionage,  sedition,  counterfeiting  of  currency,  perjury  in  relation  to 
official  documents  such  as  visas,  or  attacks  against  embassies  and  con¬ 
sulates  abroad.48  There  can  be  little  doubt,  in  this  day  and  age,  that  a 
State’s  security  is  economic  as  well  as  political,  so  that  conduct  posing 
a  real  threat  to  a  State’s  economy  could  be  subjected  to  the  State’s  juris¬ 
diction:  indeed,  the  long-established  offence  of  counterfeiting  of  currency 
bears  out  the  legitimacy  of  extending  the  principle  to  conduct  with 
economic  consequences. 

The  doubts  relating  to  the  scope  of  the  principle  are  really  two.  The  first 
is  tha't  States  may  claim  such  jurisdiction  in  relation  to  conduct  which  is 
not  generally  regarded  as  criminal  at  all.  It  is  for  this  reason  that  the  U.S. 
Restatement,  in  defining  the  principle,  adds  the  proviso  ‘provided  the 
conduct  is  generally  recognised  as  a  crime  under  the  law  of  states  that  have 
reasonably  developed  legal  systems’.49  The  second  is  that  the  offences  may 
be  so  vaguely  and  broadly  defined  as  to  confer  a  jurisdiction  which  may  not 
only  far  exceed  that  commonly  claimed  by  States  but  also  establish 
offences  which,  because  of  their  vagueness,  an  accused  person  may  not 
realize  he  is  committing.  A  prime  example  is  Article  161  (2)  of  the  Turkish 
Penal  Code  which  renders  liable  to  imprisonment  ‘whoever,  in  time  of 
peace,  spreads  or  relates  unfounded  or  intentional  rumours  or  news  so  as 
to  cause  the  excitement  and  unrest  of  the  public,  or  engages  in  activities 
harmful  to  national  interests  .  .  .’.50  The  provision  is  not  confined  to 
nationals,  nor  to  acts  committed  within  Turkey.  It  is  patently  impossible 
for  any  individual  to  decide  in  advance  what  conduct  might  be  deemed  by 
the  Turkish  authorities  to  be  harmful  to  the  ‘national  interests’. 

(d)  The  Principle  of  Universality 

By  virtue  of  this  principle  all  States  w^ould  have  jurisdiction  to  try  to 
punish  for  certain  crimes.  There  are,  however,  two  categories  of  crimes 
which  should  be  distinguished.  The  first  is  the  category  which  includes 
crimes  under  international  law,  by  which  is  meant  those  acts  or  omissions 
which  may  be  deemed  criminal  not  by  reference  to  some  municipal  penal 
code,  but  simply  by  reference  to  international  law. 

The  clearest,  and  non-controversial,  illustration  of  such  a  crime  is 
piracy:  for  centuries  there  has  been  a  true,  universal  jurisdiction  over 
piracy.51  This  sufficiently  indicates  the  rationale  of  the  jurisdiction.  It  lies 
in  the  view  that  there  exists  an  accepted,  international  public  policy  which 

48  U.S.  Restatement  (above,  p.  1  n.  2),  s.  33;  French  Code  d’Instruction  Criminelle,  Article  694. 

49  U.S.  Restatement  (above,  p.  1  n.  2),  s.  33  (1). 

50  Turkish  Criminal  Code,  The  American  Series  of  Foreign  Penal  Codes  (1965).  See  Akehurst,  loc. 
cit.  above  (p.  1  n.  3),  p.  158,  for  other  examples.  He  suggests  that  the  protective  principle  should  be 
qualified,  in  the  same  way  as  the  ‘effects’  doctrine  in  relation  to  the  territorial  principle,  by  the 
requirement  that  the  primary  effect  of  the  conduct  of  the  accused  must  be  to  harm  or  threaten  harm  to 
the  State. 

51  In  re  Piracy  Jure  Gentium,  [1934]  A.C.  586,  589. 
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regards  pirates  as  hostes  humani  generis  and  justifies  any  State  in  asserting 
jurisdiction  over  them. 

Beyond  piracy,  however,  the  matter  is  less  clear.  War  crimes  are 
certainly  crimes  against  international  law,  but  it  is  by  no  means  clear  that 
they  are  subject  to  universal  jurisdiction.  The  jurisdiction  has  been 
traditionally  that  of  a  belligerent  Power,52  and  the  exercise  of  jurisdiction 
by  Israel  in  the  Eichmann  case53  stands  out  as  highly  unusual,  and  probably 
unfounded.  The  objection  to  allowing  States  generally — neutrals  as 
opposed  to  belligerents — to  assume  jurisdiction  is  really  threefold.  First, 
whereas  all  nations  (or  at  least  all  maritime  nations)  have  a  real  and  even 
commercial  interest  in  having  the  sea  lanes  kept  free  of  pirates,  there  is  no 
comparable  interest  in  a  neutral  Power  to  see  war  criminals  punished. 
Secondly,  the  warships  of  all  nations  have  the  right  to  apprehend  pirates 
on  the  high  seas,  so  the  State  asserting  jurisdiction  will  commonly  be  the 
State  which,  because  the  arrest  was  effected  by  its  own  warship,  has  the 
requisite  proof  to  sustain  an  indictment  for  piracy.  In  contrast,  the  requi¬ 
site  proof  for  war  crimes  will  be  likely  to  lie  either  with  a  belligerent  Power 
or  with  the  State  on  whose  territory  the  crime  was  committed.  Thirdly, 
there  will  be  a  strong  ‘political’  element  in  many  war  crimes  trials,  and 
there  must  be  a  risk  of  this  influencing  the  actions  of  the  State  assuming 
jurisdiction.  For  example,  if  the  Eichmann  precedent  is  valid,  why  should 
not  Sweden,  or  Poland,  or  Yugoslavia  indict  some  former  American 
serviceman  for  alleged  war  crimes  in  Vietnam?  The  general  antipathy  in 
those  countries  to  the  whole  American  involvement  in  Vietnam  may  well 
serve  to  prompt  the  prosecuting  authorities  to  take  action,  and  to  prejudice 
any  subsequent  trial. 

The  view  that  the  1949  Geneva  Conventions  provide  for  universal 
jurisdiction,  though  sometimes  asserted,54  is  probably  incorrect.  For  the 
obligation  imposed  on  all  contracting  Parties  to  enact  municipal  legisla¬ 
tion  so  as  to  make  grave  breaches  of  the  Conventions  punishable  is  not  the 
assertion  of  a  universal  jurisdiction  but  merely  the  provision  of  the  legis¬ 
lative  basis  for  jurisdiction  in  the  event  that  the  contracting  Party  is 
involved  in  hostilities  as  a  belligerent.55 

No  universal  jurisdiction  is  provided  for  in  the  Genocide  Convention 
and,  although  some  writers  take  a  different  view,56  the  better  construction 
of  the  new  conventions  dealing  with  terrorism  and  apartheid  is  that 
they,  too,  do  not  sanction  a  universal  jurisdiction.  The  1973  Apartheid 

52  Exercised  singly  or  jointly ,  as  in  the  Nuremberg  T  rial,  or  even  by  one  belligerent  Power  to  punish 
for  crimes  against  another,  allied  Power’s  nationals:  Tesch  case  (1946),  Annual  Digest,  13  (1946), 
p.  250. 

53  36  I.L.R.  26-42,  289-304. 

54  Draper,  The  Red  Cross  Conventions  (1958),  p.  105;  Lauterpacht,  this  Year  Book,  29  (1952), 
p.  362;  Yingling  and  Ginnane,  American  Journal  of  International  Law,  46  (1952),  pp.  393,  426. 

56  This,  the  correct  view,  is  well  expounded  by  Roling,  ‘Aspects  of  the  Criminal  Responsibility  for 
Violations  of  the  Laws  of  War’,  in  Cassesse,  The  New  Humanitarian  Law  of  Armed  Conflict  (1979), 
pp.  200-3. 

56  e.g.  Akehurst,  loc.  cit.  above  (p.  1  n.  3),  p.  161. 
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Convention,  for  example,  provides  in  Article  IV  that  the  parties  shall 
prosecute  and  punish  'in  accordance  with  their  jurisdiction’.57  This  there¬ 
fore  relies  on  the  existing  heads  of  jurisdiction  and  does  not  make  a  new 
category  of  universal  jurisdiction. 

Hijacking  is  another,  new  international  crime,  and  in  many  ways 
analogous  to  piracy.  Certainly  it  may  be  said  to  injure  the  interests  of 
States  generally  in  a  material,  tangible  way.  Yet,  though  there  is  some 
support  for  the  view  that  this  is  a  true  case  of  universal  jurisdiction,58  the 
jurisdictional  provisions  in  Article  4  of  the  1970  I.C.A.O.  Hijacking 
Convention  are  far  from  clear.59  Joyner  takes  the  view  that: 

The  Hague  Convention  neither  explicitly  recognises  aerial  hijackings  as  an 
offense  against  customary  international  law,  nor  does  it  specify  that  states  should 
have  universal  jurisdiction  over  offenders.60 

It  would,  indeed,  be  surprising  if  hijacking  were  truly  a  case  of  universal 
jurisdiction,  for  many  States  have  declined  to  treat  it  as  a  crime,  or  to 
adhere  to  the  I.C.A.O.  Convention;  it  thus  lacks  the  endorsement  of 
universal  consent  which  one  would  expect  to  find  in  a  crime  for  which 
international  public  policy  concedes  universal  jurisdiction. 

A  second,  and  quite  separate,  category  of  offences  includes  those  crimes 
under  municipal  law  (not  international  law)  for  which  all  municipal  legal 
systems  make  provision.  With  this  category  the  underlying  rationale  for 
universal  jurisdiction  is  that,  being  crimes  which  all  nations  recognize, 
there  is  a  universal  interest  in  punishing  such  crimes  and  upholding  a 
community  interest  in  the  maintenance  of  law  and  order.  The  idea  is  by  no 
means  new,  and  harks  back  to  a  thesis  supported  by  Grotius61  and  other 
early  writers.  Despite  its  superficial  attractions,  the  thesis  neither  finds 
general  support  in  State  practice,  nor  does  it  commend  itself  as  a  very 
practical  proposition.  For  it  overlooks  the  very  real  difficulties  of  criminal 
trial  outside  the  territory  of  the  State  where  the  crime  is  committed: 
difficulties  of  evidence,  of  the  availability  of  witnesses,  and  even  of 
language.  The  idea  is  much  more  an  argument  for  extradition  than  for 
universal  jurisdiction. 

57  International  Legal  Materials ,  13  (1974),  p.  50. 

58  See  Report  of  the  International  Law  Association’s  Committee  on  Piracy  (54th  Conference,  1970, 
p.  737);  also  the  Japanese  claim  to  jurisdiction  in  Japanese  Annual  of  International  Law ,  15  (1971), 
p.  70. 

59  Article  4(1)  sets  out  three  heads  of  jurisdiction,  i.e.  where  the  offence  is  committed  on  an  aircraft 
registered  in  the  State,  where  the  aircraft  lands  in  the  State  with  the  offender  on  board,  and  where  the 
aircraft  is  leased  to  a  lessee  doing  business  in  or  residing  in  the  State.  However,  para.  2  provides: 

‘Each  Contracting  State  shall  likewise  take  such  measures  as  may  be  necessary  to  establish  its 
jurisdiction  over  the  offence  in  the  case  where  the  alleged  offender  is  present  in  its  territory  and 
it  does  not  extradite  him  .  .  .’. 

If  this  establishes  a  universal  jurisdiction,  what  is  the  point  of  setting  out  the  narrower  heads  of  juris¬ 
diction  in  the  first  paragraph? 

60  Joyner,  Aerial  Hijacking  as  an  International  Crime  (1974),  p.  180. 

61  De  jure  belli  ac  pads,  book  2,  ch.  21,  paras.  3-6. 


14 


CHANGING  PATTERNS  OF  AUTHORITY 


Thus,  whatever  its  initial  appeal,  there  are  good  reasons  for  not 
expanding  the  jurisdictions  of  States  based  on  the  principle  of  uni¬ 
versality. 

III.  The  Purpose  and  Utility  of  Rules  on 

Jurisdiction 

However  trite  it  may  seem,  the  question  of  the  purpose  and  utility  of  the 
rules  or  principles  of  jurisdiction,  summarized  above,  needs  to  be 
answered.  The  answer  cannot  be  that  these  rules  serve  to  indicate  the  State 
which  ought  to  exercise  jurisdiction.  For,  generally  speaking,62  situations 
of  concurrent  jurisdiction  are  normal  enough,  so  the  propriety  of  a  given 
State  exercising  jurisdiction  is  rarely  raised  in  an  absolute  sense:63  it  is 
more  commonly  raised  in  a  relative  sense,  in  the  form  of  a  question 
whether  jurisdiction  ought  to  be  exercised  by  State  A  rather  than  State 
B — without  disputing  that  both  States  can  invoke  one  or  other  of  the 
principles  of  jurisdiction  to  support  their  claim.  Nor  can  it  be  supposed 
that  the  question  is  resolved  by  the  simple  fact  of  which  State  has  custody 
over  the  accused  or  can  serve  a  writ  on  some  person  within  the  jurisdiction, 
so  that  the  better  claim  is  automatically  the  claim  of  the  State  which  is  in 
a  position  to  prosecute  or  sue.  For  this  ignores  the  fact  that,  in  criminal 
matters,  some  States  try  in  absentia.  More  important,  it  ignores  the  fact 
that  jurisdiction  over  corporations,  or  in  civil  matters,  will  not  turn  on  the 
simple  question  of  where  the  accused  is  physically  to  be  found  for  pur¬ 
poses  of  service.  For  artificial  persons  exist  in  many  different  jurisdictions, 
and,  for  purposes  of  civil  jurisdiction  over  the  individual,  even  the  location 
of  his  assets  may  found  jurisdiction. 

Thus,  one  is  forced  to  face  the  question  of  how  to  decide  whether  State 
A  or  B  has  the  better  claim  to  jurisdiction.  It  may,  of  course,  be  objected 
that,  given  the  prevalence  of  concurrent  jurisdiction,  there  is  no  need  to 
decide:  let  both  States  assert  jurisdiction.  The  objection  to  this  solution  is 
not  self-evident.  Certainly  the  objection  cannot  be  that  concurrent  juris¬ 
diction  causes  inconvenience  to  private  parties.  For  the  occurrence  of 
concurrent  jurisdiction  is  very  common,  and  in  many  cases  perfectly 
justifiable.  No  one  would  regard  the  concurrent  jurisdiction  of  flag  State 
and  coastal  State  over  a  vessel  exercising  innocent  passage  as  unjustifiable. 
Yet  perhaps  the  key  to  this  lies  in  the  fact  that  the  jurisdiction  of  the  coastal 
State  is  defined  and  limited  to  what  is  necessary  to  protect  its  own 
interests.64  Nor  do  large  trading  companies  or  multinational  corporations 
regard  it  as  extraordinary  or  unjustifiable  that  their  activities  may  be 

62  In  special  contexts,  such  as  the  continental  shelf  regime,  or  economic  zones,  international  law 
may  allocate  exclusive  jurisdiction  over  certain  matters  to  one  State,  the  coastal  State. 

63  It  was,  of  course,  in  the  Eichmann  case,  simply  because  neither  the  Allies  nor  Germany  sought  to 
oppose  Israel’s  claim  to  jurisdiction  with  a  claim  of  their  own. 

64  See  Articles  19-20  of  the  1958  Geneva  Convention  on  the  Territorial  Sea  and  Contiguous  Zone 
and  Articles  27-28  of  the  Draft  Convention  on  the  Law  of  the  Sea  (Informal  Text). 
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subjected  to  the  jurisdiction  of  several  States,  provided  these  are  States  in 
which  they  actually  trade  or  operate.  The  real  objection,  it  is  submitted, 
lies  in  the  quite  different  consideration  that  the  jurisdiction  assumed  by 
State  A  may  involve  unwarranted  interference  in  matters  which  have  little 
or  nothing  to  do  with  State  A  and  are  more  properly  the  concern  of  State  B 
and  therefore  more  properly  left  to  its  jurisdiction. 

If  this  is  so,  it  brings  us  back  to  a  concern  about  State  interests  rather 
than  private  interests,  and  the  question  remains:  by  what  criteria  does  one 
assess  the  propriety  of  the  jurisdiction  of  State  A  as  against  that  of  State  B? 

One  approach  might  be  to  see  whether  the  jurisdiction  in  question  is 
established  on  one  or  other  of  the  recognized  principles.  That  is  to  say,  is  it 
territorial,  personal,  protective  or  universal  by  the  standards  to  be  found 
in  State  practice?  This  approach  is  unlikely  to  be  profitable  for  two 
reasons.  First,  these  principles  are  variously  applied  by  States  so  there 
is  no  uniform  standard  of  application  to  which  reference  can  be  made. 
Indeed,  it  is  likely  that  some  precedent  in  State  practice  could  always  be 
found  for  quite  extreme  claims  to  jurisdiction.  However,  the  main  reason 
why  this  approach  is  unlikely  to  be  profitable  is  that  it  will  not  answer  the 
crucial  question  of  propriety.  Let  us  assume,  for  purposes  of  argument, 
that  State  A’s  claim  to  jurisdiction  can  be  supported  by  reference  to 
principle  and  precedent.  This  does  not  necessarily  mean  that  such  claim  to 
jurisdiction  ought  properly  to  be  asserted  as  against  State  B,  for  the  test 
tells  us  nothing  about  the  degree  to  which  the  interests  of  either  State  are 
affected.  State  A,  for  example,  may  well  be  able  to  show  that,  using  the 
‘effects’  doctrine,  it  has  territorial  jurisdiction.  Yet  what  we  need  to  know 
is  whether  these  effects  are  substantial  enough  that,  bearing  in  mind  the 
interests  of  State  B,  this  jurisdiction  by  State  A  ought  to  be  exercised. 

It  is  suggested,  therefore,  that  rather  than  rely  on  the  established 
principles  or  rules  of  jurisdiction,  one  has  to  go  back  to  the  far  more  basic 
principles  of  law  which  govern  relations  between  States65  and,  of  these, 
there  are  three  that  appear  relevant. 

(a)  Equality  of  States 

The  doctrine  of  sovereign  equality  obviously  has  implications  for 
jurisdiction.66  The  recent  formulation  of  the  ‘principle  of  equal  rights’  in 
the  1970  Declaration  on  Principles  of  International  Law  concerning 
Friendly  Relations  and  Co-operation  among  States67  suggests  something 
of  the  kind  of  limitations  on  jurisdiction  which  might  result  from  this 
doctrine.  It  refers  to  the  right  of  States 

freely  to  determine,  without  external  interference  .  .  .  their  political  status  and  to 
pursue  their  economic,  social  and  cultural  development  .  .  . 

65  The  genesis  of  this  approach  can  be  seen,  in  Brownlie,  op.  cit.  above  (p.  1  n.  3),  p.  310;  Akehurst, 
loc.  cit.  above  (p.  1  n.  3),  p.  159;  Mann,  loc.  cit.  above  (p.  1  n.  3),  pp.  46,  128. 

66  Brownlie,  op.  cit.  above  (p.  1  n.  3),  p.  287. 

67  General  Assembly  Resolution  2625  (XXV)  of  1970:  American  Journal  of  International  Law,  65 
(1971),  p.  243. 
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This  implies,  however  vaguely,  that  for  State  A  to  assert  a  jurisdiction 
which  interferes  with  the  political,  social  or  economic  development  of 
State  B  is  to  exceed  the  limits  of  propriety  and  permissibility.  It  may  also 
imply  a  condition  of  reciprocity  in  the  sense  that  it  would  offend  against 
the  principle  of  equality  if  State  A  were  to  assume  a  jurisdiction  it  was  not 
prepared  to  concede  to  State  B. 

( b )  The  Principle  of  Non-intervention 

In  the  terms  of  the  1970  Declaration, 

No  State  .  .  .  has  the  right  to  intervene,  directly  or  indirectly,  for  any  reason 
whatever,  in  the  internal  or  external  affairs  of  any  other  State  .  .  . 

Every  State  has  an  inalienable  right  to  choose  its  political,  economic,  social  and 
cultural  systems  without  interference  in  any  form  by  another  State. 

This,  as  with  the  principle  of  equality,  suggests  similar  limits  to  juris¬ 
diction,  for  the  principle  of  non-intervention  is  breached  by  an  assertion 
of  jurisdiction  which  interferes  with  another  State’s  political,  economic, 
social  or  cultural  system. 

(c)  The  Principle  of  Territorial  Integrity 

Again,  in  the  terms  of  the  1970  Declaration 

Every  State  has  the  duty  to  refrain  in  its  international  relations  from  the  threat 
or  use  of  force  against  the  territorial  integrity  or  political  independence  of  any 
State  .  .  . 

This  principle  has  more  limited  relevance,  since  problems  of  jurisdiction 
rarely  involve  the  use  or  threat  of  force.  Yet  the  principle  is  relevant  to  the 
prohibition  of  the  exercise  by  one  State  of  its  enforcement  jurisdiction,  as 
by  making  an  arrest  or  seizing  property  to  enforce  a  judgment,  within  the 
territory  of  another  State  without  its  consent. 

However,  many  types  of  enforcement  jurisdiction  will  not  involve  the 
use  or  threat  of  force.  The  service  of  process  or  of  a  subpoena,68  the 
carrying  out  of  investigations,69  the  making  of  orders  for  discovery  of 
documents,70  though  they  may  well  take  the  form  of  a  judicial  action,  may 

68  See  Blackmer  v.  U.S.,  284  U.S.  421  (1932),  in  which  the  Supreme  Court  upheld  a  subpoena 
addressed  to  a  U.S.  citizen  residing  abroad  to  appear  before  a  U.S.  district  court;  or  Hoffman  Motors 
Corp.  v.  Alfa  Romeo,  244  F.  Supp.  70  (S.D.N.Y.,  1965),  where  the  defendants  were  served  with  a  writ 
by  registered  mail  in  Italy.  But  see  Federal  Trade  Commission  v.  Compagnie  de  Saint-Gobain,  636  F.  2d. 
1300,  in  which  the  U.S.  Court  of  Appeals  on  17  November  1980  declined  to  allow  service  of  an 
investigatory  subpoena  by  registered  mail  in  Paris,  on  the  ground  that  the  enforcement  jurisdiction 
cannot  be  extended  beyond  the  prescriptive  jurisdiction  and  in  this  case  would  violate  a  ‘fundamental 
principle  of  international  law’.  The  U.S.  Department  of  Justice  Instructions  for  Service  of  American 
Judicial  Documents  Abroad  of  15  June  1977  ( International  Legal  Materials,  16  (1977),  p.  1331),  s.  B.  2, 
cautions  against  service  of  documents  by  mail  in  certain  countries. 

69  See  In  re  Grand  Jury  Investigation  of  the  Shipping  Industry,  186  F.  Supp.  298  (D.C.C.,  i960);  the 
De  Smedt  (Ludlow)  case,  249  F.  Supp.  496  (S.D.N.Y.,  1966),  366  F.  2d.  464  (2d  Cir.,  1966);  U.S.  v. 
First  National  City  Bank,  396  F.  2d.  897  (2d.  Cir.,  1968). 

70  See  the  Canadian  International  Paper  case,  72  F  .Supp.  1013  (S.D.N.Y.,  1947),  requiring  a  New 
York  corporation  to  produce  documents  belonging  to  a  Canadian  subsidiary. 
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be  of  questionable  validity  not  because  they  involve  any  threat  of  force, 
but  rather  because  they  are  contrary  to  the  broader  principle  of  non¬ 
intervention.  This,  essentially,  was  the  view  taken  by  the  House  of  Lords 
in  In  re  Westinghouse  Electric  Corporation  Uranium  Contract  Litiga¬ 
tion ,71  It  would  be  perfectly  normal  for  an  English  Court  to  give  effect  to 
letters  rogatory  issued  by  a  foreign  court:  the  Evidence  (Proceedings  in 
Other  Jurisdictions)  Act  1975,  which  gave  effect  to  the  1970  Hague 
Convention  on  the  taking  of  evidence  in  civil  or  commercial  matters,  so 
provided.  Yet  the  evidence  showed  that  it  was  the  intention  of  the  U.S. 
authorities  to  convert  the  evidence  so  acquired  to  use  as  the  basis  for  a 
criminal  prosecution,  that  is  to  say  to  extend  the  U.S.  Grand  Jury  investi¬ 
gation  extra-territorially  into  the  United  Kingdom  to  ascertain  the 
conduct  of  Rio  Tinto  Zinc  within  England.  This  was,  in  effect,  to  make 
the  English  courts  privy  to  the  enforcement  of  American  criminal  law. 
The  Attorney-General  argued  that  this  was  an  infringement  of  the  proper 
jurisdiction  and  sovereignty  of  the  United  Kingdom.  The  House  of  Lords 
accepted  this  argument,  and  Lord  Wilberforce  neatly  summarized  the 
conflict  of  interests  in  these  terms: 

It  is  axiomatic  that  in  anti-trust  matters  the  policy  of  one  state  may  be  to  defend 
what  it  is  the  policy  of  another  state  to  attack.72 

The  principle  of  non-intervention,  therefore,  would  prohibit  what  is  in 
effect  the  exercise  of  a  prerogative,  sovereign  power  by  one  State  in  the 
territory  of  another.  If  the  jurisdiction  is  illegal  on  that  basis,  then  it 
matters  not  that  the  jurisdiction  is  exercised  by  a  court,  or  even  by  seeking 
to  utilize  standard  techniques  of  enforcing  judgments  of  one  State’s  courts 
via  the  courts  of  the  State  in  which  the  unlawful  intervention  takes  place. 
Mann  puts  the  point  forcibly  in  the  following  terms: 

...  a  State  has  no  right  to  enforce  in  a  foreign  court  any  claim  which  in  substance 
involves  the  direct  or  indirect  enforcement  of  a  prerogative  right  of  the  enforcing 
State,  or  which  is  made  by  virtue  of  the  sovereign  power  .  .  .  The  crux  of  the  matter 
lies  in  the  fact  that  the  enforcing  State  requires  compliance  with  its  sovereign 
demands  in  foreign  countries  where  its  writ  does  not  run  and  where  it  cannot  be 
made  to  run  by  clothing  it  into  the  form  of  judgments  of  courts,  whether  they  be 
its  own  or  those  of  a  foreign  country.73 

It  seems,  therefore,  that  of  the  three  applicable  principles  the  most 
crucial  and  fundamental  principle  is  that  of  non-intervention.  The  appli¬ 
cation  of  this  principle  is  by  no  means  a  simple  matter,  producing  clear-cut 
answers.  The  very  breadth  and  vagueness  of  the  principle  means  that  its 
application  to  a  specific  problem  will  require  a  good  deal  of  judgment  and 

71  [1978]  A.C.  547;  and  see  the  Westinghouse  Uranium  Contracts  Litigation  before  the  U.S.  Court  of 
Appeals,  Tenth  Circuit,  in  which  the  U.S.  Court  quashed  an  order  for  discovery  against  a  Delaware 
Corporation  with  its  corporate  office  in  Canada  ( International  Legal  Materials ,  17  (1978),  p.  77). 

72  Atp.617.  73  Loc.  cit.  above  (p.  1  n.  3),  pp.  142,  147. 
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subjective  interpretation.  Moreover,  as  suggested  above,  in  many  cases 
the  question  will  not  be  posed  in  terms  of  whether  a  State’s  claim  to  juris¬ 
diction  is  illegal  per  se,  but  of  whether  it  is  a  ‘proper’  jurisdiction  given  the 
conflicting  interests,  and  claims  to  jurisdiction,  of  two  or  more  States.  In 
short,  the  problem  may  be  the  more  delicate  one  of  balancing  interests 
rather  than  of  applying  the  broad  principle  of  non-intervention  to  the 
specific  facts  and  producing  a  clear-cut  answer. 

IV.  The  Balancing  of  Interests  as  a  Technique  to 
Determine  the  Propriety  of  Jurisdiction 

The  area  of  anti-trust  legislation  offers  a  prime  example  of  highly 
controversial  jurisdiction  in  which  a  balancing  of  interests  becomes 
necessary.  For,  evidently,  what  is  involved  is  a  conflict  of  interests,  or 
economic  policy,  between  States.  This  is  clearly  demonstrated  in  the 
Radio  Patents  Pool  cases.74  The  U.S.  sought,  by  proceedings  within  the 
U.S.A.,  to  hold  illegal  as  in  restraint  of  trade  the  conduct  of  Canadian 
firms,  being  subsidiaries  of  U.S.  firms,  in  forming  a  ‘pool’  of  their 
Canadian  patents  and  agreeing  not  to  license  any  manufacture  under  these 
patents  unless  the  manufacture  occurred  in  Canada  and  the  licensee 
agreed  not  to  import  from  the  U.S.  A.  The  U.S.  economic  policy  was  clear: 
laissez-faire,  open  competition  free  of  restraint.  Moreover,  it  was  difficult 
to  deny  that  the  U.S.  had  subject-matter  jurisdiction.  Yet,  equally,  the 
Canadian  economic  policy  was  clear:  to  promote  and  protect  a  domestic 
radio  manufacturing  industry.  Hence  the  Canadian  protest75  at  what  was 
essentially  an  attempt  to  deny  to  Canada  the  right  to  determine  the 
economic  policies  to  govern  manufacturing  in  Canada  or,  conversely,  to 
make  U.S.  policies  prevail  in  Canada. 

This  conflict  of  economic  policy  occurs  not  only  in  cases  before  the 
courts,  but  also  in  the  action  taken  by  U.S.  regulatory  authorities  such 
as  the  Securities  and  Exchange  Commission,  the  Commodity  Futures 
Trading  Commission,  the  Civil  Aeronautics  Board  and  the  Federal 
Maritime  Commission.  For  example,  this  last  body  has  sought  to 
challenge  the  ‘conference’  agreements  reached  between  shipowners, 
mostly  foreign,  designed  to  rationalize  shipping  services  and  avoid 
uneconomic  competition.76  Yet  the  jurisdictional  conflict  is  by  no  means 
confined  to  the  economic  sphere.  It  has  also  arisen  over  matters  of  foreign 
policy,  as  when  the  U.S.  asserted  extra-territorial  reach  for  its  Foreign 

74  U.S.  v.  General  Electric  Co.,  170  F.  Supp.  596  (S.D.N.Y.,  1959). 

76  For  a  persuasive  account  of  the  Canadian  position  see  Burchill,  Proceedings  of  the  American 
Society  of  International  Law,  1980,  pp.  34-8. 

76  See  U.S.  Dept,  of  Justice,  The  Regulated  Ocean  Shipping  Industry  (1977);  Kryvosruka, 
‘American  Ocean  Shipping  and  the  Anti-Trust  Laws  revisited’,  Journal  of  Maritime  Law  and 
Commerce,  1 1  (1979),  p.  67.  At  least  in  relation  to  shipping  contracts  which  envisage  shipment  of  goods 
to  the  U.S. A.,  it  is  difficult  to  deny  that  the  U.S.  has  some  basis  for  jurisdiction.  The  question  is 
whether  it  is  proper,  given  the  interests  of  other  States. 
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Assets  Control  Regulations  to  enforce  trade  embargoes  against  China,77  or 
under  the  Export  Control  Act  of  1949  to  enforce  embargoes  against  the 
Communist  bloc  generally.78 

Thus,  without  calling  into  question  the  right  of  the  U.S.A.  to  adopt  its 
own  economic  or  political  policies,  there  is  a  very  large  question  over  the 
extent  to  which  the  U.S.A.  may  impose  its  economic  or  political  views  on 
foreign  parties,  or  subject  activities  abroad  to  regulation  in  order  to 
promote  those  policies.  The  highly  subjective  nature  of  the  policy 
decisions  involved  is  well  illustrated  by  the  contrast  between  the  U.S. 
boycott  of  China,  Cuba  and  the  Soviet  bloc  and  the  hostile  U.S.  reaction 
to  the  Arab  boycott  of  Israel.79  The  resentment  demonstrated  by  foreign 
States  was  understandably  directed  to  the  State  Department.  Given  the 
separation  of  powers,  the  Executive  could  not  directly  control  the  reaction 
of  the  courts,  but  the  U.S.  courts  were  by  no  means  unaware  of  this 
resentment. 

There  is  no  doubt  that  U.S.  courts  have  become  increasingly  sensitive 
to  the  hostility  which  is  felt  abroad  when,  by  using  the  ‘effects’  doctrine, 
the  U.S.  courts  assume  an  extra-territorial  reach  for  their  jurisdiction.  In 
the  Alcoa*0  judgment  in  1945  an  effect  on  U.S.  commerce,  plus  the  inten¬ 
tion  to  produce  that  effect,  sufficed  to  found  jurisdiction  over  foreign 
companies.  In  later  cases,  such  as  the  General  Electric  case,81  or  the  Szviss 
Watchmakers  case,82  the  courts  have  spoken  in  terms  of  ‘substantial’,  or 
‘substantial  and  material’,  effects.  Once  one  presupposes  a  substantial 
interest  on  the  part  of  the  U.S.,  the  assumption  of  jurisdiction  becomes 
more  tolerable.  In  the  making  of  orders,  American  courts  have  been 
careful  to  avoid  requiring  a  foreign  party  to  do  anything  illegal  under  the 
law  of  a  foreign  State.83 

Yet  to  demand  proof  of  a  substantial  effect,  or  even  to  avoid  requiring 
conduct  illegal  under  a  system  of  foreign  law,  is  scarcely  to  weigh 

77  See  the  discussion  of  the  Fruehauf  case  in  Lowenfeld,  ‘Public  Law  in  the  International  Arena: 
Conflict  of  Laws,  International  Law,  and  some  suggestions  for  their  interaction’,  Recueil  des  corns,  163 
(1979-II),  p.  325  at  p.  336.  On  the  Iranian  Assets  Control  Regulations  of  1979  see  Lowenfeld  in 
Proceedings  of  the  American  Society  of  International  Law,  1980,  p.  33;  Edwards,  American  Journal  of 
International  Law,  75  (1981),  p.  870. 

78  Silverstone,  ‘The  Export  Control  Act  of  1949:  Extra-territorial  Enforcement’,  University  of 
Pennsylvania  Law  Review,  107  (1959),  pp.  331-62. 

79  See  ‘International  Boycotts  and  Embargoes’,  Proceedings  of  the  American  Society  of  International 
Law,  1977,  pp.  170-82.  And  see  U.S.A.  v.  Bechtel  Corp.,  Judgment  of  the  U.S.  District  Court  of  N. 
California  of  10  January  1977,  restraining  parties  from  applying  the  Arab  boycott  within  the  U.S.A. 

80  44  F.  Supp.  97;  148. 

81  (1949)  82  F.  Supp.  753;  (1953)  1 15  F.  Supp.  835. 

82  (1963)  Trade  Cases,  s.  77,  pp.  414,  457. 

83  U.S.  v.  I.C.I.  Ltd.,  105  F.  Supp.  215  (S.D.N.Y.,  1952);  Mannington  Mills  Inc.  v.  Congoleum 
Corp.,  595  F.  2d.  1289;  U.S.  v.  Standard  Oil  Co.  ( N.J. ),  (1969)  Trade  Cases,  ss.  72,  742.  The  case  law 
indicates  that  U.S.  courts  will  not  compel  a  foreign  company  to  contravene  a  ‘requirement’  of  the 
foreign  law.  This  is  not  a  sufficient  guarantee  of  non-interference  with  foreign  law.  For  this  would 
impose  the  burden  on  the  foreign  State  of  actively  decreeing,  by  legislative  or  administrative  act,  the 
non-permissibility  of  the  conduct.  Certainly  the  U.K.  Government’s  position  has  been  that  the 
burden  lies  on  the  U.S.A.  to  justify  its  assertion  of  jurisdiction  under  international  law,  and  not  on 
the  U.K.  positively  to  oppose  its  each  and  every  manifestation. 
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competing  interests.  For  even  though  the  effect  may  be  substantial  in  the 
U.S.,  it  may  be  far  more  substantial  abroad,84  and  no  State  concerned 
about  an  intrusion  into  its  own  proper  sphere  of  jurisdiction  will  be 
satisfied  merely  by  the  plea  that  nothing  illegal  is  being  required. 

There  is,  however,  some  evidence  that  the  U.S.  courts,  and  indeed 
governmental  agencies,  are  prepared  to  take  a  much  more  comprehensive 
view  of  the  interests  to  be  weighed.  In  the  celebrated  Timberlane  case85 
in  1976  the  U.S.  Court  of  Appeals  recognized  that,  over  and  above  the 
requirement  of  substantial  effect,  there  had  to  be  a  more  comprehensive 
balancing  of  interests,  including  that  of  comity,  thus  recognizing  the 
international  implications  of  the  assertion  of  jurisdiction  over  foreign 
corporations  or  acts  committed  abroad.  As  Haight  has  written, 

Timberlane  states  that,  without  more,  the  ‘effects’  doctrine  of  Alcoa  is  incom¬ 
plete,  because  it  neither  considers  the  interests  of  other  nations,  nor  expressly 
takes  into  account  the  full  nature  of  the  relationship  between  the  actors  and  the 
United  States.86 

In  the  following  years,  a  serious  attempt  was  made  to  develop  the  idea 
of  a  ‘balancing  of  interests’.  In  April  1979  the  U.S.  Court  of  Appeals,  in 
Mannington  Mills  Inc.  v.  Congoleum  Corporation ,87  dealt  with  a  suit  by  a 
private  plaintiff  against  an  American  corporation,  not  a  foreign  company, 
for  activities  overseas.  The  Court  identified  some  ten  factors  relevant  to 
the  requisite  balancing  of  interests,  namely: 

1.  Degree  of  conflict  with  foreign  law  or  policy. 

2.  Nationality  of  the  parties. 

3.  Relative  importance  of  the  alleged  violation  of  conduct  here  com¬ 
pared  to  that  abroad. 

4.  Availability  of  a  remedy  abroad  and  the  pendency  of  litigation  there. 

5.  Existence  of  intent  to  harm  or  affect  American  commerce  and  its 
foreseeability. 

6.  Possible  effect  upon  foreign  relations  if  the  court  exercises  juris¬ 
diction  and  grants  relief. 

7.  If  relief  is  granted,  whether  a  party  will  be  placed  in  the  position  of 
being  forced  to  perform  an  act  illegal  in  either  country  or  be  under 
conflicting  requirements  by  both  countries. 

8.  Whether  the  court  can  make  its  order  effective. 

84  Akehurst,  loc.  cit.  above  (p.  i  n.  3),  p.  301,  makes  the  same  point  in  relation  to  the  ‘primary 
effects’  approach.  As  he  rightly  says,  it  does  not  altogether  eliminate  concurrent  jurisdiction,  for  there 
may  be  equally  direct  or  substantial  effects  in  two  States.  See  Chirinos  de  Alvarez  v.  Creole  Petroleum 
Corp.,  613  F.  2d.  1240,  for  the  weighing  of  the  substantiality  of  Venezuelan  interests  against  those  of 
the  U.S.  A.  for  purposes  of  applying  the  Jones  Act  to  a  maritime  accident,  and  the  U.S.  court  declining 
jurisdiction.  86  Timberlane  Lumber  Co.  v.  Bankof  America,  549  F .  2d.  (gthCir.,  1976). 

86  Proceedings  of  the  American  Society  of  International  Law,  1977,  p.  223. 

H‘  595  F.  2d.  1287  (3rd  Cir.,  1979).  Prior  to  this  case  the  U.S.  Department  of  Justice  had  already 
adopted,  in  1977,  its  ‘Guidelines  for  International  Operations’  which  advocated  restraint  by  the  U.S. 
courts:  see  Proceedings  of  the  American  Society  of  International  Law,  1977,  pp.  214-24.  For  the  U.S. 
Restatement  s  list  of  five  factors  to  be  weighed  for  the  purposes  of  enforcement  jurisdiction  see  s.  40. 
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9.  Whether  an  order  lor  relief  would  be  acceptable  in  this  country  if 
made  by  the  foreign  nation  under  similar  circumstances. 

10.  Whether  a  treaty  with  the  affected  nations  has  addressed  the  issue. 

By  letter  of  27  September  1 979s8  the  State  Department  lent  its  weight  to 
the  demand  for  judicial  restraint  in  the  assertion  of  extra-territorial 
jurisdiction,  in  a  reply  to  the  Senate  Committee  on  the  Judiciary: 

Even  where  there  is  a  basis  in  international  law  for  exercising  jurisdiction, 
principles  of  comity  often  suggest  that  forbearance  is  appropriate.  Under  these 
principles,  states  are  obliged  to  consider  and  weigh  the  legitimate  interests  of 
other  states  when  taking  action  that  could  affect  those  interests,  and  should  leave 
the  regulation  of  conduct  to  the  state  with  the  primary  interest.  Thus,  our  foreign 
partners  expect  that  in  general  they  have  the  right  to  regulate  the  climate  for 
investment  within  their  territories  and  to  establish  energy  and  competition 
policies  for  their  own  economies  and  firms.  They  expect  that  the  United  States 
will  not  intrude  upon  these  spheres  more  than  is  necessary.  We  can  avoid  many 
unnecessary  foreign  relations  frictions  by  observing  these  sound  principles,  which 
our  enforcement  agencies  and  courts  recognize  and  apply.  As  one  federal  court 
recently  stated,  ‘it  is  evident  that  at  some  point  the  interests  of  the  United  States 
are  too  weak  and  the  foreign  harmony  incentive  for  restraint  too  strong  to  justify 
an  extra-territorial  assertion  of  jurisdiction’.  Sometimes,  however,  U.S.  interests 
and  foreign  interests  in  the  regulation  of  certain  conduct  are  both  significant.  In 
these  circumstances,  international  law  establishes  standards  for  reconciling 
conflicts  of  jurisdiction.  These  standards  are  not  mechanistic  or  inflexible,  but 
require  a  good  deal  of  judgment  in  their  application. 

The  question  is  whether  this  approach  will  prove  adequate  to  prevent  the 
conflict  of  interests  over  jurisdictional  competence,  whether  between  the 
U.S. A.  and  other  States,  or  indeed  between  other  States.  On  present 
evidence  it  appears  that  this  approach  will  not  suffice,  and  there  are  a 
number  of  reasons  to  support  this  pessimistic  view. 

First,  there  is  an  inherent  difficulty  in  the  balancing  of  interests  being 
undertaken  by  the  courts  of  one  party,  for  to  ask  the  U.S.  courts  to  strike 
an  impartial  balance  between  the  interests  of  the  U.S.  and  those  of  a 
foreign  State  is  to  expect  too  much  of  the  U.S.  courts.  The  same  would 
be  true  for  other  national  courts. 

Secondly,  it  has  already  proved  impossible  to  get  a  uniform  approach  to 
the  balancing  of  interests,  even  within  the  United  States.89 

88  American  Journal  of  International  Law,  74  (1980),  pp.  179-83.  See  also  the  Associate  Attorney- 
General’s  letter  of  6  May  1980  to  U.S.  District  Judge  Marshall,  insisting  that  the  views  of  foreign 
governments  are  entitled  to  ‘appropriate  deference’:  ibid.,  p.  928. 

89  See  the  case  of  Westinghouse  Uranium  Contracts  Litigation,  International  Legal  Materials,  17 
(1978),  p.  77,  where  the  Court  moved  away  from  considerations  of  comity  and  the  weighing  of  the 
interests  of  foreign  States  and  narrowed  the  inquiry  down  to  three  factors:  the  complexity  of  the  action, 
the  seriousness  of  the  charges,  and  the  recalcitrance  of  the  foreign  defendant.  See  the  European 
Community’s  strictures  against  the  U.S.  Government  for  breach  of  international  law  and  failure  to 
apply  the  ‘balancing  of  interests’  test  in  adopting  the  U.S.  Regulations  under  the  Export  Administra¬ 
tion  Act  of  1979  designed  to  punish  those  European  corporations  which  supplied  materials  for  the 
Soviet  pipeline  in  International  Legal  Materials,  21  (1982),  p.  891. 
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Thirdly,  there  are  difficulties  in  getting  the  foreign  State’s  view  of  its 
interests  presented  adequately  to  the  court.  Prior  to  1978  the  U.S.  practice 
was  for  the  foreign  Government  to  communicate  its  views  by  Note,  and  for 
the  State  Department  then  to  transmit  the  Note  to  the  appropriate  court. 
Since  1 978,  however,  at  the  request  of  the  Supreme  Court,  the  practice  has 
been  to  encourage  the  foreign  Government  to  file  an  amicus  brief,  and, 
indeed,  the  State  Department  has  urged  such  Governments  to  submit 
their  views  through  counsel.90  This  procedure  is  extremely  burdensome 
for  foreign  Governments,  for  they  have  to  file  briefs,  and  preferably 
appear  through  counsel,  each  and  every  time  their  interests  are  involved. 
It  is  certainly  more  burdensome  than  a  system  whereby  general  guide¬ 
lines  are  negotiated  at  the  political  level,  and  the  U.S.  authorities  institute 
proceedings  only  within  those  guide-lines.  Such  a  system  of  course  pre¬ 
supposes  that  the  institution  of  proceedings  is  controlled  by  the  U.S. 
authorities,  which  is  not  the  case  at  present  since  private  parties  may 
institute  anti-trust  proceedings. 

Fourthly,  there  is  the  clearest  possible  evidence  that  foreign  Govern¬ 
ments  are  not  satisfied  with  the  more  considerate  approach  by  U.S.  courts, 
involving  the  balancing  of  interests.  This  evidence  is  to  be  found  in  the 
legislation  being  adopted  by  foreign  States  to  ‘block’  the  extra-territorial 
reach  of  the  American  anti-trust  and  similar  legislation.  This  will  be 
briefly  summarized  in  the  following  section. 

Fifthly,  to  leave  the  matter  to  the  courts  is  in  any  event  a  questionable 
solution.  For  the  interests  to  be  weighed  are  not  simply  legal  interests,  but 
highly  complex  political,  economic  and  even  social  interests  which  may 
well  be  better  evaluated  elsewhere  than  in  a  court  of  law.  In  any  event,  to 
leave  the  conflict  to  resolution  by  a  court  is,  in  a  sense,  to  leave  it  too  late. 
Evidently,  if  means  could  be  devised  to  resolve  the  conflict  elsewhere, 
without  putting  the  parties  to  the  burden  of  engaging  in  litigation,  that 
would  be  a  preferable  solution. 

V.  Blocking  Legislation  and  Similar  Tactics 

Perhaps  inevitably,  States  offended  by  the  untoward,  and  in  their  view 
improper,  reach  of  the  U.S.  jurisdiction  have  sought  a  means  of  self¬ 
protection,  or  perhaps  retaliation,  by  the  use  of  their  own  prescriptive 
jurisdiction. 

The  United  Kingdom  had  reacted  to  the  U.S.  Federal  Maritime 
Board’s  extra-territorial  jurisdiction  over  the  shipping  conferences  and 
their  agreements  by  passing  the  1 964  Shipping  Contracts  and  Commercial 

90  See  letter  of  Mr.  Owen,  Legal  Adviser  to  the  State  Department  to  the  Associate  Attorney- 
General,  dated  17  March  1980:  American  Journal  of  International  Law ,  74  (1980),  p.  665.  This  letter 
was  prompted  by  the  extraordinary  criticism  of  the  filing  of  amicus  briefs  by  foreign  Governments, 
made  by  the  U.S.  Court  of  Appeals  in  the  Uranium  Antitrust  case,  and  describing  the  Governments  as 
having  acted  ‘subserviently’  to  the  actual  defendants.  In  addition  to  the  right  to  intervene,  foreign 
States  also  have  the  right  to  sue  under  the  anti-trust  laws:  Pfizer  Inc.  v.  Government  of  India,  Supreme 
Court  of  the  United  States,  1 1  January  1978  {International  Legal  Materials ,  17  (1978),  p.  93). 
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Documents  Act,91  designed  principally  to  protect  British  shipowners  from 
U.S.  demands  for  the  production  of  documents  and  other  information. 
The  litigation  over  the  Westinghouse  Uranium  Contract  in  1978, 92  and 
the  lack  of  success  of  the  British  attempt  to  resolve  the  conflict  through 
political  channels,93  coupled  with  evidence  of  an  American  determination 
to  take  even  more  stringent  measures  against  the  shipping  conferences,94 
finally  prompted  the  United  Kingdom  to  enact  comprehensive  blocking 
legislation  in  the  Protection  of  Trading  Interests  Act  1980. 95  'Phis  Act 
is  concerned  with  measures  taken  or  proposed  by  a  foreign  State  for 
regulating  or  controlling  international  trade  in  so  far  as  they  apply  outside 
the  territorial  jurisdiction  of  that  State.  It  empowers  the  Secretary  of  State 
to  prohibit  the  production  of  documents  or  information  to  the  courts  or 
authorities  of  a  foreign  State  (s.  2),  upon  penalty  of  a  fine;  it  restricts  the 
powers  of  English  courts  to  make  orders  under  the  Evidence  (Proceedings 
in  other  Jurisdictions)  Act  1975,  or  to  enforce  overseas  judgments  under 
the  Foreign  Judgments  (Reciprocal  Enforcement)  Act  1933;  and  it  allows 
a  U.K.  national  or  resident  to  sue  in  an  English  court  for  recovery  of 
multiple  damages  paid  under  the  judgment  of  a  foreign  court  (s.  6);  and, 
finally,  it  allows  for  the  enforcement  in  England  of  an  overseas  judgment 
which  allows  recovery  of  multiple  damages  (s.  7). 

Other  States  are  following  the  lead  of  the  United  Kingdom.  In  Australia 
there  are  already  two  Acts  prohibiting  the  production  of  certain  evidence,96 
and  further  legislation  exists  to  restrict  the  enforcement  of  anti-trust 
laws.97  In  New  Zealand  there  is  the  Evidence  Amendment  Act  of  1980. 98 
And  in  Canada  there  is  a  Bill  before  Parliament  similar  to  the  United 
Kingdom  Actof  i98o."On  16  July  1980  France  passed  legislation  restrict¬ 
ing  the  communication  of  records  or  information  to  foreign  parties.100 

There  seems  little  doubt  that  we  are  witnessing  a  growing  antagonism 

91  1964c.  87.  92  Inre  Westinghouse  UraniumContract,  [igy8\  A.C.  547. 

93  See  the  British  Note  of  27  July  1978:  this  Year  Book ,  49  (1979),  p.  390. 

94  i.e.  the  Congressional  amendments  to  the  U.S.  Shipping  Act  of  1916,  adopted  in  1978  but  vetoed 
by  the  President:  see  Lowe,  ‘Blocking  Extraterritorial  Jurisdiction:  the  British  Protection  of  Trading 
Interests  Act  1980’,  American  Journal  of  International  Law ,  75  (1981),  pp.  256,  271-2.  Seven  shipping 
groups,  including  a  British  shipping  company,  agreed  to  pay  $6  million  in  fines  to  the  U.S.  Federal 
Maritime  Commission,  though  without  conceding  guilt:  Financial  Times,  3  November  1979,  p.  1 1. 

95  1980  c.  11.  See,  for  commentary  on  the  Act,  Lowe,  loc.  cit.  (previous  note),  pp.  257-82;  The 
International  Practitioner' s  Notebook,  No.  9  (January  1980),  pp.  1-4;  Jones,  Cambridge  Law  Journal, 
39  (1981),  p.  41;  and  for  extracts  from  the  Parliamentary  debates  see  this  Year  Book,  50  (1979), 
pp.  357-62.  For  an  exchange  of  Notes  between  the  U.S.  and  the  U.K.  over  the  1980  Act,  setting  out 
their  respective  legal  positions,  see  International  Legal  Materials,  21  (1982),  pp.  840-50. 

96  Foreign  Proceedings  (Prohibition  of  Certain  Evidence)  Act  1976:  No.  121  of  1976;  Foreign 
Proceedings  (Prohibition  of  Certain  Evidence)  Amendment  Act  1979:  No.  13  of  1979. 

97  Foreign  Anti-Trust  Judgments  (Restriction  of  Enforcement)  Act  1979:  No.  13  of  1979.  There  is 

now  before  the  Australian  Parliament  a  Bill  to  amend  this  1979  Act.  98  No.  6  of  1980. 

99  Bill  C— 41  (1980).  Section  8  of  this  Bill  also  has  the  very  novel  ‘claw-back’  remedy,  allowing  the 
Canadian  citizen  to  recover  multiple  damages  awarded  in  a  foreign  jurisdiction.  Canada  had  much 
earlier  statutes  protecting  business  records:  i.e.  the  Business  Records  Protection  Act  1947  (Ontario) 
and  the  Business  Concerns  Records  Act  1947  (Quebec). 

100  Law  No.  80—538  ( 1 980),  Journal  Officiel,  p.  1 799.  See  American  Journal  of  International  Law,  75 
(1981),  pp.  382-6. 
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towards  what  are  regarded  as  excesses  of  jurisdiction,  particularly  in  the 
area  of  commercial  and  economic  activities.  It  is,  moreover,  an  antagonism 
between  States  which  have  in  other  ways  tended  to  move  towards  closer 
co-operation  in  jurisdictional  and  judicial  arrangements.  It  is  a  develop¬ 
ment  which  must  be  regretted  and,  if  possible,  checked.  The  question  is 
how  this  might  be  done. 

VI.  The  Resolution  of  Jurisdictional  Conflicts 

Theoretically,  one  avenue  of  approach  might  be  to  try  to  secure  agree¬ 
ment  on  the  principles  of  jurisdiction  and  their  limits.  It  is,  however, 
doubtful  whether  this  approach  would  be  fruitful.  As  indicated  earlier,  the 
States  accused  of  excesses  are  in  fact  States  which  apply  rather  traditional 
principles.  The  United  States,  for  example,  is  relying  essentially  on  the 
territorial  principle  and,  to  a  lesser  extent,  the  nationality  principle.  It  may 
be  suggested  that  it  is  not  so  much  the  principles  which  are  disputed  but 
their  limits,  or  perhaps  more  the  manner  of  their  application.  Thus,  in 
relation  to  the  nationality  principle — itself  uncontroversial — the  problems 
really  arise  with  corporations;  for  the  U.S.  looks  to  the  nationality  of  the 
persons  who  own  the  stock  in  the  corporation,  whereas  the  U.K.  looks  to 
the  nationality  of  the  corporation.  Thus  it  is  the  manner  of  its  application 
rather  than  the  principle  itself  which  is  disputed. 

Yet  even  if  the  effort  were  directed  to  seeking  agreement  on  the  limits  to 
the  principles,  or  the  manner  of  their  application,  it  is  likely  that  in  many 
cases,  particularly  where  corporations  with  activities  in  both  States  are 
involved,  the  conclusion  that  both  States  have  some  legitimate  basis  for 
jurisdiction  would  seem  to  be  almost  inevitable.  So  the  question  really 
becomes  one  of  deciding  whether,  assuming  a  valid  basis  for  jurisdiction  to 
exist,  it  would  be  reasonable  or  proper  for  one  State  to  exercise  its  juris¬ 
diction  in  a  particular  way.  There  may  well  be  quite  different  answers 
according  to  whether  one  is  concerned  with  the  imposition  of  criminal 
penalties,  or  discovery  of  documents,  service  of  documents,  the  taking  of 
evidence,  or  enforcing  private  rights.  Moreover,  if  the  balancing  of 
interests  between  States  is  to  be  thorough  and  perceptive,  it  becomes 
impossible  to  arrive  at  such  a  balance  by  the  application  of  a  set  of  prin¬ 
ciples  or  rules.  The  principles  or  rules  on  which  jurisdiction  is  commonly 
based — territorial,  personal,  protective,  universal — cannot,  in  them¬ 
selves,  provide  the  necessary  balance  of  interests.  Nor,  indeed,  can  the 
principles  of  non-intervention  or  equality.  What  these  principles  of  law 
can  provide  is  the  legal  context  within  which  the  many  factors  have  to  be 
assessed.  The  range  of  factors  already  used  is,  as  we  have  seen,101  both 
extensive  and  different  from  the  principles  and  rules;  and  even  the 
category  of  factors  already  used  should  not  be  regarded  as  an  exclusive 
or  closed  category. 


101  Above,  pp.  20-1 . 
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I  hus,  the  ‘balancing’  has  to  be  achieved  by  the  exercise  of  either  judicial 
or  negotiating  skills:  it  cannot  be  achieved  by  legislation,  whether  on  the 
national  or  international  plane,  that  is,  via  municipal  legislation  or  a  treaty. 

As  to  the  choice  between  using  judicial  or  negotiating  skills  to  achieve 
the  right  balance,  the  experience  so  far  would  suggest  that  the  negotiating 
skills  are  to  be  preferred.  The  process  of  negotiation  should  be  much  more 
flexible  than  the  use  of  a  judicial  process,  and  eminently  more  suitable  to 
the  area  of  economic  or  commercial  conflicts  of  interests.  This  has  been 
recognized  by  the  U.S.  courts.  In  some  cases  the  ‘weighing’  of  interests 
advocated  in  the  Timberlane  case  has  simply  not  been  attempted,102  and 
in  the  U.S.  District  Court  Judge  Marshall  has  stated  frankly  that  ‘the 
judiciary  has  no  expertise  or  perhaps  even  authority  to  evaluate  the  eco¬ 
nomic  and  social  policies  of  foreign  governments’.103 

Some  progress  would  appear  to  have  been  made  in  the  direction  of 
negotiation  or  consultation.  For  example,  Canada  and  the  U.S. A.  estab¬ 
lished  an  Anti-Trust  and  Consultation  Procedure  under  the  1959  ‘under¬ 
standing’.104  Australia,  too,  has  agreed  in  principle  in  August  1980  to  joint 
consultations  with  the  U.S. A. 105  The  O.E.C.D.,  through  its  Restrictive 
Business  Practices  Committee,  has  also  advocated  prior  consultation  as 
the  most  appropriate  procedure,106  and  has  itself  begun  an  intensive  study 
of  the  jurisdictional  problems  inherent  in  the  control  of  restrictive 
business  practices. 

In  principle,  the  technique  of  consultation  could  be  adapted  to  suit 
varying  degrees  of  commitment.  There  could  be  bilateral  consultation 
without  more,  although  this  would  seem  somewhat  pointless  unless,  in  the 
result,  the  party  threatening  to  exercise  jurisdiction  could  withdraw  the 
threat  as  a  result  of  being  satisfied  during  the  consultation  that,  in  the  light 
of  the  interests  of  the  other  party,  its  exercise  of  jurisdiction  would  be 
improper.  There  could  also  be  the  form  of  multilateral  consultation  which 
one  finds  in  G.A.T.T.,107  whereby  the  ‘complainant’  and  the  ‘defendant’ 


102  See  General  Atomic  Co.  v.  United  Nuclear  Corporation,  decision  of  Supreme  Court  of  New 
Mexico,  29  August  1980;  Dominicus  Americana  Bohio  v.  Gulf  and  Western,  (1979)  473  F.  Supp.  680. 

103  Cited  by  the  Australian  Attorney-General,  Mr.  Peter  Durack,  Q.C.,  before  the  Australian 
Parliament  in  1981  during  the  Second  Reading  of  the  Foreign  Anti-Trust  Judgments  (Restriction  of 
Enforcement)  Amendment  Bill  1981. 

104  H.C.  Deb.  (Canada),  1969,  vol.  1,  pp.  574-5;  Henry,  ‘The  U.S.  Anti-Trust  Laws:  a  Canadian 
Viewpoint’,  Canadian  Yearbook  of  International  Law,  8  (1970),  pp.  249-83  at  p.  270;  Fugate,  op.  cit. 
above  (p.  7  n.  28),  p.  51.  The  U.S. /Canada  consultations  seem  to  have  been  initially  concerned  more 
with  co-operation  in  providing  information,  but  under  the  1969  ( International  Legal  Materials,  8 
(1969),  p.  1305)  amendments  to  the  procedure  there  was  a  wider  consultation  wherever  the  interests  of 
one  of  the  States  seemed  to  be  affected  by  anti-trust  enforcement.  There  were  also  consultations  with 
the  Swiss  Government  over  the  Watchmakers  case  (above,  p.  7  n.  28),  and  certainly  with  the  British 
Government  on  a  number  of  occasions. 

105  So  reported  by  the  Australian  Attorney-General,  Mr.  Peter  Durack,  Q.C.,  to  the  Australian 
Parliament,  cited  at  n.  103,  above. 

106  See  Recommendation  of  the  O.E.C.D.  Council  of  5  October  1967,  reprinted  as  Appendix  D  in 
Fugate,  op.  cit.  above  (p.  7  n.  28);  or  International  Legal  Materials,  8  (1969),  p.  1309. 

107  See  Dam,  The  GATT  ( 1970),  ch.  20;  Jackson,  ‘GATT  as  an  Instrument  for  the  Settlement  of 
Trade  Disputes’,  Proceedings  of  the  American  Society  of  International  Law,  1967,  p.  144. 
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States  support  their  positions  before  a  panel  of  States  and  ultimately 
benefit  from  the  collective  view  of  the  contracting  parties  as  a  whole. 
Obviously  this  would  need  an  organization  like  G.A.T.T.  or  O.E.C.D. 
to  be  effective,  but  it  does  have  the  advantage  of  subjecting  the  positions  of 
the  two  parties  directly  involved  to  the  scrutiny,  and  perhaps  the  more 
objective  evaluation,  of  a  group  of  interested  (though  not  directly 
involved)  States.  At  an  even  more  advanced  stage,  one  could  envisage 
consultation  between  the  parties  in  the  form  of  a  conciliation  exercise,  with 
the  parties  receiving  the  advice  of  the  conciliation  panel,  although  not 
strictly  bound  by  it. 

Whatever  the  form  of  consultation  adopted,  it  will  be  a  somewhat  sterile 
exercise  unless,  in  the  result,  the  parties  could  modify  their  intentions  with 
regard  to  jurisdiction.  The  difficulty  is  that,  on  present  evidence,  there 
seems  little  indication  that  the  United  States  can  modify  its  intentions. 

Assuming  that  the  United  States  does  agree  that  it  ought  not  to  foist  its 
own  views  about  the  right  way  to  manage  a  domestic  economy  on  other 
States  (in  itself  a  questionable  assumption),  what  can  be  done  to  introduce 
a  change?  The  ideal  solution  would  be  revision  of  all  the  legislation  which 
has  produced  the  extra-territorial  reach  which  has  occasioned  so  much 
protest;  but  it  may  be  doubted  whether  this  is  a  practical  course.  An 
alternative  would  be  for  the  U.S.  Department  of  Justice,  or  the  other 
regulatory  authorities,  to  modify  their  policies:  so,  in  effect,  they  would 
not  institute  proceedings  against  foreign  parties  unless,  as  the  result  of  the 
process  of  consultation,  it  was  thought  proper  to  do  so. 

The  real  problem  would  lie,  however,  in  the  fact  that,  although  the  anti¬ 
trust  legislation  is  designed  to  promote  governmental  policy,  its  enforce¬ 
ment  does  not  lie  solely  with  the  governmental  agencies.  So  long  as  private 
suits  are  possible,  and  particularly  the  suits  for  treble  damages  that  have 
caused  such  antagonism,  the  problem  would  not  be  solved  merely  by  a 
change  in  the  U.S.  governmental  policies  on  enforcement. 

Thus  the  onus  lies  on  the  United  States  to  initiate  the  necessary 
changes,  internally,  and  no  improvement  of  techniques  of  consultation  or 
elaboration  of  guide-lines  will  do  much  to  resolve  these  conflicts  until  the 
United  States  is  prepared  to  lay  the  basis,  internally,  for  an  accommoda¬ 
tion  with  foreign  States.  There  is  little  evidence  of  a  willingness  to  do 
this,108  so  conflicts  of  jurisdiction  are  likely  to  remain  with  us  for  a  long 
time  to  come. 

108  There  is  no  indication  that  the  U.S.  will  contemplate  abolition  of  private  actions  or  treble  damage 
suits.  In  a  U.S./U.K.  Exchange  of  Notes  concerning  the  U.K.  Protection  of  Trading  Interests  Bill,  the 
U.S.  by  Note  dated  9  November  1979  said:  ‘The  private  treble  damage  action  is  a  crucial  aspect  of 
United  States  antitrust  enforcement.  It  was  adopted  as  a  complement  to  governmental  enforcement 
tools,  in  recognition  of  the  limited  resources  available  to  governmental  agencies  to  investigate  and  take 
action  .  .  .  and  provides  an  incentive  to  the  victims  to  act  as  “private  attorneys-general”  .  .  .  interference 
with  this  mechanism  would  be  as  objectionable  to  us  as  interference  with  the  imposition  of  criminal 
fines’:  cited  in  The  International  Practitioner’ s  Notebook,  No.  9  (January  1980),  p.  4. 
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The  recently  published  arbitral  awards  in  BP  v.  Libya,2  Texaco/ 
Calasiatic  v.  Libya 3  and  Libyan  American  Oil  Co.  ( LIAMCO )  v.  Libya 4 
have  shed  new  light  on  the  legal  regime  of  contracts  between  States  and 
foreign  companies.  Despite  a  number  of  earlier  arbitral  decisions5  and  a 
large  body  of  writing,6  much  of  this  subject  has  remained  so  obscure  and 
controversial  that  any  new  arbitral  or  judicial  decisions  are  necessarily  of 
the  greatest  interest.  The  three  Libyan  cases  are,  however,  of  particular 
significance.  All  three  cases  arose  out  of  the  Libyan  Government’s 
nationalization  in  broadly  similar  circumstances  of  foreign  companies’ 
interests  under  long-term  oil  concessions  which  still  had  many  years  to 
run.  In  an  attempt  to  ensure  contractual  stability  these  concessions,  which 
were  in  identical  terms,  had  included  clauses  providing  that  Libyan 
legislation  was  not  to  affect  them  without  the  consent  of  all  parties,  as  well 
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Brownlie,  Principles  of  Public  International  Law  (3rd  edn. ,  1 979),  pp.  547-5 1 ,  and  Recueil  des  cours,  1 62 
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Changing  Structure  of  International  Law  (1964),  pp.  188-212;  Jennings,  this  Year  Book,  37  (1961), 
p.  156,  and  Symposium  on  Private  Investors  Abroad — Rights  and  Duties  (Southwestern  Legal  Founda¬ 
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American  Journal  of  International  Law,  54  ( 1 960),  p.  572,  and  Revue  Beige  du  droit  international,  1 975, 
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pp.  976  ff.;  Schwarzenberger,  Foreign  Investment  and  International  Law  (1969);  Verdross,  Selected 
Readings  on  Protection  by  Law  of  Private  Investments  (Southwestern  Legal  Foundation,  1964),  p.  1 17, 
and  Yearbook  of  World  Affairs,  18  (1964),  p.  217;  Weil,  Recueil  des  cours,  128(1 969  -  III),  p.  95. 
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as  elaborate  choice  of  law  clauses  designed  to  prevent  the  contracts  from 
being  governed  exclusively  by  Libyan  law.  The  cases  thus  raise  the  two 
most  difficult  questions  associated  with  State  contracts:  the  extent  to 
which  the  parties  to  such  contracts  are  free  to  choose  the  governing  law 
and  whether  such  agreements  can  be  so  drafted  as  to  render  unlawful  any 
nationalization  of  the  rights  they  create.  They  also  raise  the  question  of 
the  legal  effects  of  a  premature  termination  of  a  State  contract  and  the 
remedies  to  which  it  gives  rise.  While  the  awards  are  generally  favourable 
to  the  companies,  the  arbitrators  reached  different  conclusions  on  several 
important  points,  despite  the  close  similarity  between  the  cases.  The 
present  article  seeks  to  compare  the  three  decisions  and  explore  some  of 
their  implications  for  the  law  of  State  contracts. 

I.  The  Background  to  the  Arbitrations 

The  concessions  which  were  the  subject  of  the  cases  were  granted  by  the 
Royal  Libyan  Government  between  1955  and  1968.  Each  gave  the  con¬ 
cessionaire  exclusive  rights  for  fifty  years  to  search  for,  extract  and  sell  oil 
from  substantial  areas  of  Libyan  territory.  The  relevant  provisions  were  in 
identical  terms,  being  based  upon  a  model  concession  set  out  in  a  schedule 
to  the  Libyan  Petroleum  Law  of  1955. 7  Each  concession  included  three 
provisions  designed  to  safeguard  the  interests  of  the  concessionaire.  First, 
the  choice  of  law  clause  sought  to  remove  the  concession  from  the  scope  of 
Libyan  law: 

This  Concession  shall  be  governed  by  and  interpreted  in  accordance  with  the 
principles  of  law  of  Libya  common  to  the  principles  of  international  law  and  in  the 
absence  of  such  common  principles  then  by  and  in  accordance  with  the  general 
principles  of  law,  including  such  of  those  principles  as  may  have  been  applied  by 
international  tribunals.8 

Second,  clause  16  excluded  the  contract  from  the  ambit  of  any  subsequent 
changes  in  Libyan  law,  by  providing  that: 

1 .  The  Government  of  Libya  will  take  all  the  steps  necessary  to  ensure  that  the 
Company  enjoys  all  the  rights  conferred  by  this  Concession.  The  contractual 
rights  expressly  created  by  this  concession  shall  not  be  altered  except  by  mutual 
consent  of  the  parties. 


7  The  1955  Law  and  the  terms  of  the  concessions  were  amended  on  a  number  of  occasions  between 
1955  and  1966  with  the  consent  of  all  the  parties.  The  history  of  the  concessions  is  reviewed  in  the 
TexacojCalasiatic  award,  53  I.L.R.  389  at  393-8. 

8  Clause  28  (7),  53  I.L.R.  297  at  302-3.  This  was  the  final  form  of  the  clause,  adopted  after  revision 
of  the  concessions  in  1966.  The  development  of  the  clause  is  traced  in  the  Texaco / Calasiatic  award 
(53  I.L.R.  389  at  450-2).  The  provision  was  based  upon  earlier  choice  of  law  clauses  designed  to 
subject  agreements  between  a  State  and  a  foreign  company  to  some  non-municipal  system  of  law;  see, 
e.g.,  the  1933  Anglo-Persian  Oil  Company’s  concession  from  the  Persian  Government  (Article  21: 
U.K.  Memorial,  Anglo-lranian  Oil  Co.  case,  I.C.J.  Pleadings ,  p.  267)  and  the  1954  Iran  Oil  Con¬ 
sortium  Agreement  (Article  46:  Hurewitz,  Diplomacy  in  the  Near  and  Middle  East,  vol.  2,  p.  337). 
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2.  This  Concession  shall  throughout  the  period  of  its  validity  be  construed 
in  accordance  with  the  Petroleum  Law  and  the  Regulations  in  force  on  the  date 
of  execution  of  the  agreement  of  amendment  by  which  this  paragraph  2  was 
incorporated  into  this  concession  agreement.  Any  amendment  to  or  repeal  of  such 
Regulations  shall  not  affect  the  contractual  rights  of  the  Company  without  its 
consent.9 

Finally,  clause  2810  provided  for  the  reference  of  all  disputes  to  arbitration 
unless  the  parties  arrived  at  a  friendly  settlement.  Either  party  had  the 
right  to  institute  arbitration  proceedings.  The  possibility  that  one  party 
might  seek  to  frustrate  the  arbitration  clause  by  refusing  to  appoint  an 
arbitrator  was  met  by  clause  28  (3)  which  provided  that  in  that  event  the 
President  of  the  International  Court  of  Justice  would  appoint  a  Sole 
Arbitrator. 


(a)  BP  v.  Libya 

The  BP  case11  concerned  a  single  concession  originally  granted  to  Mr. 
Nelson  Bunker  Hunt,  a  citizen  of  the  United  States,  in  1957.  In  i960 
Mr.  Hunt  assigned  to  BP  an  undivided  one-half  share  of  his  interest  in  the 
concession.12  BP  then  carried  out  exploratory  work,  finding  oil  in  large 
quantities.  Thereafter,  BP  acted  as  operator  on  behalf  of  Mr.  Hunt  and 
itself.  In  1968  the  Royal  Government  of  Libya  was  overthrown  by  a 
revolutionary  regime  which  initially  stated  that  it  would  honour  the 
concessions  granted  by  its  predecessor.  However,  in  December  1971  the 
Libyan  Revolutionary  Command  Council  passed  the  BP  Nationalization 
Law,  nationalizing  BP’s  entire  interest  in  the  concession.  The  Libyan 
Government  stated  that  it  had  taken  this  action  in  retaliation  for  what  it 
regarded  as  the  United  Kingdom’s  failure  to  prevent  Iran’s  occupation  of 
three  islands  in  the  Persian  Gulf.  The  islands  were  claimed  by  the  rulers 
of  two  of  the  then  Trucial  States  with  whom  the  United  Kingdom  had 
treaties  of  protection  due  to  end  on  30  November  1971.  Iranian  troops  had 
occupied  the  islands  on  29  and  30  November  1971.  Libyan  Government 
statements  made  clear  that  Libya  regarded  the  fact  that  the  United 
Kingdom  had  not  opposed  Iran’s  move  as  a  failure  by  the  United 
Kingdom  to  fulfil  its  obligations,  to  which  the  nationalization  of  BP’s 
interests  was  an  appropriate  reaction.13  Although  the  BP  Nationalization 
Law  provided  for  the  establishment  of  a  committee  of  Libyan  officials  to 

9  53  I.L.R.  297  at  322.  Similar  clauses  had  also  appeared  in  the  1933  Anglo-Persian  concession 
(Article  21 :  loc.  cit.  (previous  note))  and  the  1954  Consortium  Agreement  (Article  41 B:  Hurewitz,  op. 
cit.  (previous  note),  p.  374).  An  early  predecessor  of  such  clauses  can  be  found  in  a  concession  granted 
by  the  Holy  Roman  Empire  in  1525  (Fischer,  A  Collection  of  International  Concessions  and  Related 
Instruments,  vol.  9  (1980),  p.  155).  10  53  I.L.R.  297  at  302-3.  "Ibid. 

12  For  a  detailed  account  of  the  elaborate  contractual  arrangements  between  BP  and  Mr.  Hunt,  see 
the  subsequent  litigation  between  them  in  the  English  courts,  BP  v.  Hunt  (No.  2),  [1 979]  1  W.L.R. 
783  and  [1982]  2  W.L.R.  253. 

13  See  the  statement  made  by  the  Libyan  representative  to  the  United  Nations  (Mr.  Maghribi) 
during  a  discussion  of  the  question  in  the  Security  Council,  quoted  by  Judge  Lagergren,  53  I.L.R.  297 
at  315-16. 
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assess  compensation,  BP  declined  to  meet  the  committee  and  no  offer  of 
compensation  was  made.14 

Shortly  after  the  enactment  of  the  BP  Nationalization  Law,  BP  wrote  to 
the  Libyan  Government  requesting  that  the  matter  be  referred  to  arbitra¬ 
tion  and  nominating  an  arbitrator  in  accordance  with  clause  28  of  the 
concessions.  When  Libya  failed  to  respond  or  nominate  an  arbitrator,  BP 
asked  the  President  of  the  International  Court  to  appoint  a  Sole  Arbitrator. 
Judge  Lagergren  of  the  Swedish  Court  of  Appeal  was  appointed  and  the 
arbitration  took  place  in  Copenhagen.  Libya  took  no  part  in  the  pro¬ 
ceedings.  The  award  was  rendered  on  10  October  1973. 15 

(, b )  Texaco/Calasiatic  v.  Libya 

The  Texaco/Calasiatic 16  case  had  a  similar  background.  Between  1955 
and  1968  Texaco  and  Calasiatic,  both  United  States  corporations, 
obtained  fourteen  oil  concessions  from  the  Royal  Libyan  Government. 
In  September  1973  the  Revolutionary  Command  Council  nationalized 
5 1  per  cent  of  the  companies’  interests  in  the  concessions.  The  interests  of 
seven  other  foreign  oil  companies  were  nationalized  at  the  same  time.  The 
Nationalization  Law  contained  provisions  for  compensation  similar  to 
those  in  the  BP  Nationalization  Law.  When  Texaco  and  Calasiatic  com¬ 
menced  arbitration  proceedings  their  remaining  interests  in  the  conces¬ 
sions  were  also  nationalized.17  The  motive  for  the  Libyan  action  was  not 
clearly  expressed  as  it  had  been  in  the  BP  case.  In  their  submissions  to  the 
Sole  Arbitrator,  Texaco  and  Calasiatic  argued  that  the  nationalization  was 
motivated  by  political  considerations.  Moreover,  the  United  States 
Government,  in  a  note  of  protest  to  the  Government  of  Libya,  alleged  that 
the  second  decree  of  nationalization  had  been  intended  as  a  measure  of 
retaliation.18  None  the  less,  the  Arbitrator  proceeded  on  the  assumption 
that  the  two  nationalization  decrees  were  enacted  for  economic  reasons  as 
part  of  an  overall  Libyan  policy  of  nationalizing  the  oil  industry.19  Since 
Libya  made  no  response  to  the  companies’  requests  to  submit  the  dispute 
to  arbitration,  Texaco  and  Calasiatic  also  sought  the  appointment  of  a  Sole 
Arbitrator  by  the  President  of  the  International  Court  of  Justice.  On  this 
occasion  Libya  submitted  a  memorandum  to  the  President  of  the  Court, 
objecting  to  the  institution  of  arbitral  proceedings,  denying  that  any 
arbitral  tribunal  could  have  jurisdiction  to  hear  the  case  and  asking  the 


14  BP  was  not  invited  to  meet  the  committee  until  some  months  after  the  date  by  which  that  com¬ 
mittee  was  required  by  the  BP  Nationalization  Law  to  have  made  its  report.  When  BP  was  invited  to 
make  representations  to  the  committee,  the  invitation  was  in  terms  unlikely  to  instil  confidence,  the 
telegram  from  the  committee  referring  to  ‘compensation  that  may  be  due  to  or  from  your  company’: 
ibid.,  at  314. 

15  A  supplementary  award  was  given  on  1  August  1974,  53  I.L.R.  297  at  375;  see  p.  68  n.  269  below. 

16  S3  I.L.R.  389;  International  Legal  Materials,  17  (1978),  p.  1. 

17  S3  I.L.R.  at  393-8. 

18  Digest  of  United  States  Practice  in  International  Law,  1975,  pp.  490-1. 

19  S3  I.L.R.  389  at  479-80. 
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President  not  to  appoint  a  Sole  Arbitrator.20  The  President  nevertheless 
appointed  Professor  Dupuy,  a  French  national,  as  Sole  Arbitrator.  The 
arbitration  took  place  in  Geneva.  Although  the  Libyan  Government  again 
declined  to  take  any  part  in  the  proceedings,  Professor  Dupuy  considered 
the  arguments  advanced  in  the  Libyan  memorandum  to  the  President  of 
the  International  Court.  A  preliminary  award  was  rendered  in  November 
1975,  followed  by  the  award  on  the  merits  in  January  1977. 

(c)  LIAMCO  v.  Libya 

The  background  to  the  LIAMCO  case  was  identical  to  that  of  Texaco / 
Calasiatic.  One  of  the  smaller,  ‘independent’,  oil  companies,  whose  par¬ 
ticipation  in  the  Libyan  oil  industry  had  been  encouraged  by  the  Royal 
Libyan  Government,21  Libyan  American  Oil  Co.  (LIAMCO),  a  Delaware 
corporation,  held  an  undivided  25.5  per  cent  interest  in  three  concessions 
at  the  time  of  the  Libyan  revolution.22  Fifty-one  per  cent  of  LIAMCO’s 
interests  were  nationalized  by  the  Revolutionary  Command  Council  by 
the  same  decree  which  nationalized  5 1  per  cent  of  Texaco  and  Calasiatic’s 
concessions.  When  LIAMCO  commenced  arbitration  proceedings,  its 
remaining  interests  were  nationalized.23  Like  Texaco  and  Calasiatic, 
LIAMCO  argued  that  these  nationalizations  were  discriminatory  and 
politically  motivated.  The  Sole  Arbitrator,  however,  rejected  the  argu¬ 
ment  that  the  measures  were  discriminatory  and  considered  that,  in  the 
absence  of  discrimination,  political  motivation  was  irrelevant.24  The 
arbitration  proceedings  followed  the  same  pattern  as  those  in  Texaco/ 
Calasiatic,  Libya  refusing  to  nominate  an  arbitrator  or  to  take  part  in  the 
case.  The  President  of  the  International  Court  of  Justice  appointed  Dr. 
Sobhi  Mahmassani,  a  Lebanese  national,  as  Sole  Arbitrator.  The  arbitra¬ 
tion  took  place  in  Geneva,  the  award  being  given  on  12  April  1977. 

II.  Preliminary  Questions 
A.  Jurisdiction 

In  view  of  the  clear  provisions  of  the  arbitration  clauses,25  that  either 
party  to  a  dispute  about  the  interpretation  or  application  of  the  concessions 
was  entitled  to  refer  the  matter  to  arbitration,  there  was  no  room  for  doubt 
on  the  question  of  jurisdiction.  Judge  Lagergren  in  BP  v.  Libya  confined 
himself  to  noting  that  the  case  before  him  concerned  a  dispute  within  the 
terms  of  the  arbitration  clause.26  Professor  Dupuy  and  Dr.  Mahmassani, 
however,  dealt  with  the  matter  at  greater  length. 

20  The  substance  of  the  Libyan  objections  is  discussed,  ibid.,  at  402-19. 

21  62  I.L.R.  140  at  155. 

22  The  history  of  the  concessions  is  set  out  at  pp.  155-60  of  the  award. 

23  By  a  decree  of  1 1  February  1974.  Texaco  and  Calasiatic’s  remaining  interests  were  nationalized 

thesameday.  24  62  I.L.R.  i4oat  194-5;  see  below,  p.  58- 

26  Clause  28  of  the  concessions,  53  I.L.R.  297  at  302-3.  See  pp.  28-9,  above.  26  Ibid.,  at  308. 


32 


THE  LIBYAN  OIL  ARBITRATIONS 


(a)  Texaco/Calasiatic  v.  Libya 

In  Texaco/Calasiatic  v.  Libya ,  the  question  of  jurisdiction  was  the 
subject  of  a  preliminary  award,27  in  which  Professor  Dupuy  dealt  with  the 
objections  to  jurisdiction  raised  in  the  Libyan  memorandum  to  the  Presi¬ 
dent  of  the  International  Court.  While  some  of  the  Libyan  objections  were 
so  manifestly  ill-founded  that  they  were  dismissed  with  very  little  dis¬ 
cussion,28  Professor  Dupuy  dealt  at  greater  length  with  two  other  Libyan 
objections. 

1 .  Alleged  failure  to  attempt  friendly  settlement 

Libya  had  first  argued  that  clause  28  (1)  of  the  concessions  conferred 
jurisdiction  upon  the  Sole  Arbitrator  only  if  the  parties  had  failed  to  settle 
their  dispute  by  negotiation,  and  alleged  that,  since  the  companies  had  not 
attempted  to  negotiate  a  friendly  settlement  before  proceeding  to  arbitra¬ 
tion,  the  Arbitrator  lacked  jurisdiction.  Professor  Dupuy  found  that  the 
companies  had,  in  fact,  done  all  that  they  could  to  settle  the  dispute  by 
friendly  means.  In  the  months  prior  to  the  enactment  of  the  first  nationali¬ 
zation  decree,  they  had  participated  in  lengthy  discussions  with  the 
Libyan  Government,  in  an  attempt  to  amend  the  Concessions  in  a  way 
satisfactory  to  the  Government  and  the  companies.  The  enactment  of  the 
decree  revealed  the  failure  of  these  negotiations.  Since  the  nationalization, 
there  had  been  no  real  opportunity  for  negotiation.  In  any  event,  Professor 
Dupuy  held  that  unsuccessful  attempts  to  negotiate  were  not  a  condition 
precedent  to  the  institution  of  arbitration  proceedings;  a  party  was  not 
obliged  to  make  futile  attempts  to  negotiate  if  events  showed  that  there  was 
no  substantial  prospect  of  achieving  a  friendly  settlement.29  That  Pro¬ 
fessor  Dupuy  was  correct  to  adopt  this  approach  seems  to  have  been 
confirmed  by  the  decision  of  the  International  Court  of  Justice  in  the  Case 
concerning  the  United  States  Diplomatic  and  Consular  Staff  in  Tehran ,  in 
which  the  Court  held  that  the  United  States  was  not  required  to  make  what 
could  only  be  a  show  of  attempting  friendly  settlement  with  Iran  before 
applying  to  the  Court.30 

2.  Alleged  effect  of  terminating  the  concessions 

The  second  Libyan  objection  was  that  the  two  nationalization  decrees 
had  terminated  the  concessions  and  thus  ended  the  status  of  the  companies 

27  S3  I.L.R.  389  at  393  ff.  For  consideration  of  Texaco  and  Calasiatic’s  reasons  for  wishing  this 
matter  to  be  dealt  with  by  way  of  a  preliminary  award,  see  von  Mehren  and  Kourides,  American 
Journal  of  International  Law ,  75  (1981),  p.  476  at  pp.  494-6. 

28  Libya  had  argued 

(a)  that  the  concessions  did  not  bind  the  Libyan  State  since  they  had  been  concluded  by  the 
Ministry  of  Petroleum,  an  argument  rejected  because  the  Ministry  was  obviously  an  integral  part  of 
the  State  (53  I.L.R.  389  at  415-16);  and 

( b )  that  there  was  no  dispute,  a  contention  dismissed  by  Professor  Dupuy  since  the  facts  clearly 
revealed  a  dispute  between  the  parties  (ibid.,  at  pp.  416-18). 

29  Ibid.,at4i3.  30  I.C.J.  Reports,  1980,  p.  3  atpp.  26-7. 
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as  concession  holders  entitled  to  invoke  the  arbitration  clause.  Professor 
Dupuy  held  that  even  if  the  decrees  had  terminated  the  concessions, 
Clause  28  nevertheless  gave  him  jurisdiction  since  it  was  expressed  to 
apply  to  disputes  arising  ‘during  or  after’  the  currency  of  the  conces¬ 
sions.31  He  also  held  that  even  if  the  concessions  had  come  to  an  end  as  a 
result  of  the  nationalization  (a  question  he  reserved  for  the  hearing  on  the 
merits),  the  arbitration  clause  nevertheless  continued  as  basis  for  the  juris¬ 
diction  of  the  Arbitrator.32  In  reaching  this  conclusion,  he  relied  upon  the 
principle  that  an  arbitration  clause  is  separable  from  the  contract  in  which 
it  is  contained,  so  that  it  may  survive  the  termination  of  the  contract,  a 
principle  supported  by  the  decision  in  the  Losinger  case,33  as  well  as  by 
national  arbitration  laws.34  This  principle  was  also  upheld  by  Judge 
Lagergren  at  the  end  of  his  award  in  BP  v.  Libya  when,  having  held  that 
the  nationalization  decree  had  put  an  end  to  the  BP  concession,35  he  added 
that  the  BP  concession  nevertheless  remained  in  force  in  so  far  as  it  formed 
the  basis  for  the  Sole  Arbitrator’s  jurisdiction.36 

(, b )  LIAMCO  v.  Libya 

Dr.  Mahmassani  saw  the  question  primarily  in  terms  of  whether  the 
arbitration  clause  was  valid.  He  first  noted  that  both  parties  had  the 
capacity  to  conclude  an  arbitration  agreement — LIAMCO  under  the  laws 
of  Delaware,  its  State  of  incorporation,  and  the  Government  of  Libya  by 
virtue  of  the  express  authorization  to  conclude  an  arbitration  agreement 
given  by  the  Petroleum  Law  of  1955. 37  He  then  considered  the  argument, 
raised  by  Libya  in  a  circular  letter  to  concession-holders  in  which  Libya 
had  rejected  the  idea  of  arbitration,  that  arbitration  of  so  fundamental 
a  matter  as  a  nationalization  was  incompatible  with  the  concept  of  State 
sovereignty.  Dr.  Mahmassani  rejected  this  argument  on  the  grounds  that 
it  was  contrary  to  both  international  and  Islamic  law  and  practice.38  Like 
Professor  Dupuy  and  Judge  Lagergren,  he  held  that  an  arbitration  clause 
survived  a  termination  of  the  contract  in  which  it  was  contained.39  He 
concluded  by  stating  that  the  arbitration  clause  had  been  properly  invoked 
in  the  dispute  before  him.40 

31  53  I. L.R.  389  at  406-7. 

32  Ibid.,  at  408-13. 

33  P.C.I.J. ,  Series  C,  No.  78,  at  p.  105  (1936).  Cf.  Appeal  relating  to  the  Jurisdiction  of  the  I.C.A.O. 
Council,  I.C.J.  Reports,  1972,  p.  46  at  pp.  64-5,  and  Fisheries  Jurisdiction  case  (United  Kingdom  v. 
Iceland),  I.C.J.  Reports,  1973,  p.  3  at  pp.  30-3  (separate  opinion  of  Judge  Sir  Gerald  Fitzmaurice). 

34  In  addition  to  the  French  cases  cited  by  Professor  Dupuy,  the  principle  of  separability  is 

supported  by  the  decisions  of  the  House  of  Lords  in  the  English  case  of  Heyman  v.  Darwins  Ltd., 
[1942]  A.C.  356,  and  the  United  States  Supreme  Court  in  Prima  Paint  Corp.  v.  Flood  and  Conklin  Mfg. 
Co.,  388  U.S.  395  (1967).  35  Seepp.  65  ff.,  below. 

36  53  I. L.R.  297  at  354. 

37  62  I. L.R.  140  at  178. 

38  Ibid.,  at  178-9. 

39  Ibid.,  at  216. 

40  Ibid.,  at  179-80. 
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B.  The  Law  Governing  the  Arbitration  Procedure41 

In  default  of  agreement  between  the  parties  clause  28  (5)42  of  the 
concessions  conferred  upon  the  Sole  Arbitrator  in  each  case  the  power 
to  draw  up  the  rules  of  procedure  for  the  arbitration.  In  exercising  this 
power,  it  was  necessary  for  each  arbitrator  to  determine  which  legal 
system  governed  the  proceedings  before  him.  Previous  arbitrations  had 
revealed  two  different  approaches  to  this  question.  In  Sapphire  Inter¬ 
national  Petroleum  Co.  v.  ATOC,43  an  arbitration  in  Lausanne  between  a 
Canadian  company  and  the  Iranian  national  oil  corporation,  the  arbitrator 
had  held  that  the  proceedings  were  subject  to  the  law  of  the  seat  of  the 
arbitration.  By  contrast,  in  the  Arbitration  between  the  Government  of 
Saudi  Arabia  and  the  Arabian  American  Oil  Co.  (the  ARAMCO  arbitra¬ 
tion),44  which  had  taken  place  in  Geneva,  the  Arbitral  Tribunal  had  held 
that  the  lex  arbitri  was  public  international  law. 

(a)  BP  v.  Libya 

Judge  Lagergren  held  that  the  BP  arbitration  was  subject  to  Danish  law, 
the  law  of  the  seat  of  the  arbitration.45  He  rejected  the  argument,  upon 
which  the  decision  in  ARAMCO  was  based,  that  the  subjection  of  pro¬ 
ceedings  involving  a  State  to  a  municipal  system  of  law  would  infringe  the 
State’s  sovereign  immunity.  He  preferred  to  follow  Sapphire  International 
Petroleum  Co.  v.  NIOC  on  the  ground  that  the  attachment  of  the  pro¬ 
ceedings  to  a  national  system  of  law  was  desirable  from  a  practical  point 
of  view.  Lagergren  took  the  view  that  an  award  rendered  under  the 
procedural  law  of  a  specific  legal  system,  and  thus,  presumably,  possessing 
the  nationality  of  that  country,46  would  probably  be  easier  to  enforce  in 
municipal  proceedings  than  an  award  which  lacked  nationality.  Since  the 
parties  must  be  presumed  to  have  intended  to  create  an  effective  remedy 
when  providing  for  recourse  to  arbitration,  the  possibility  of  enforcing  the 
award  was  a  factor  which  had  to  be  considered  in  determining  the  lex 
arbitrid7  He  also  held  that  this  attachment  to  a  national  legal  system  was 


41  i.e.  the  lex  arbitri ,  as  distinct  from  the  law  governing  the  concessions  themselves.  On  this 
distinction,  see  Wetter,  The  International  Arbitral  Process:  Public  and  Private  (1979),  vol.  1 ,  pp.  407  fT. , 
and  the  decision  of  the  House  of  Lords  in  Whitworth  St.  Estates  ( Manchester )  Ltd.  v.  James  Miller  and 
Partners  Ltd.,  [1970]  A.C.  583.  42  53  I. L.R.  297  at  303. 

43  35  I. L.R.  136  at  168-9. 

44  27  I. L.R.  1 17  at  156. 

45  53  I. L.R.  297  at  308-1 1.  In  its  Memorial  BP  had  advanced  the  argument  that  the  lex  arbitri  was 
the  law  of  the  place  of  arbitration  but  had  conceded  that  if  this  argument  was  not  accepted  the  lex 
arbitri  must  be  international  law. 

46  He  accepted  that  he  could  not  conclusively  determine  the  nationality  of  the  award,  ‘for  this  can 
only  be  decided  by  the  courts  of  Denmark  and  of  other  jurisdictions  in  which  enforcement  of  the 
Award  may  be  sought’  (ibid.  309).  Nevertheless,  Judge  Lagergren  proceeded  on  the  assumption  that 
his  award  was  Danish. 

47  This  argument  had  also  been  accepted  by  J udge  Cavin  in  Sapphire  International  Petroleum  Co.v. 
NIOC,  35  I. L.R.  136  at  169. 
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advantageous  in  that  it  gave  the  arbitrator  a  developed  set  of  rules  on 
arbitration  to  which  he  could  refer.48 

( b )  Texaco/Calasiatic  v.  Libya 

Professor  Dupuy  began  by  stating  that 

.  .  .  the  parties  themselves  are  entitled  freely  to  choose  the  law  of  procedure 
applicable  to  the  arbitration  and  it  is  only,  as  is  the  case  here,  in  the  absence  of  any 
express  agreement  between  them  that  the  Arbitral  Tribunal  must  determine  the 
law  or  system  of  law  applicable  to  the  arbitration.49 

He  considered  that,  as  the  parties  had  not  exercised  this  choice,  he  was  free 
to  select  the  law  governing  the  procedure.  Following  the  decision  in  the 
ARAMCO  arbitration,50  he  held  that  the  proceedings  were  subject  to 
public  international  law.51  Since  the  parties  had  given  the  Sole  Arbitrator 
power  to  determine  the  rules  of  procedure  and  the  place  of  the  arbitration, 
he  reasoned  that  they  had  intended  him  to  enjoy  a  considerable  degree  of 
freedom  from  interference  by  any  legal  system.  This  extensive  freedom 
of  action  for  the  arbitrator  was  a  feature  of  public  international  law.52  Both 
the  Rules  of  Arbitration  and  Conciliation  for  the  Settlement  of  Disputes 
between  Two  Parties  of  Which  One  Only  is  a  State,  drawn  up  by  the 
Permanent  Court  of  Arbitration  in  1962, 53  and  the  International  Law 
Commission’s  Draft  Convention  on  Arbitral  Procedure  of  195554  allowed 
arbitrators  considerable  freedom  of  action.  The  fact  that  the  parties  had 
given  the  power  to  appoint  a  Sole  Arbitrator  to  the  President  of  the 
International  Court  was  held  to  be  further  evidence  of  the  parties’ 
intention  to  associate  the  arbitration  with  international  law.  Dupuy 
distinguished  Sapphire  International  Petroleum  Co.  v.  NIOC  on  the 
ground  that  the  respondent  there  was  not  a  State  but  a  public  corpora¬ 
tion.55  He  also  rejected  the  arguments  about  effectiveness  contained  in  that 
case,  holding  that  questions  of  enforcement  were  outside  his  jurisdiction 
in  the  present  case,  especially  in  view  of  the  decision  of  the  companies  to 
limit  the  present  phase  of  the  proceedings  to  questions  of  principle.56 

(c)  LIAMCO  v.  Libya 

Like  Professor  Dupuy  in  Texaco/Calasiatic,  Dr.  Mahmassani  took  a 
wide  view  of  his  freedom  to  choose  the  rules  governing  the  arbitration, 
holding  that  it  was 

an  accepted  principle  of  international  law  that  the  arbitral  rules  of  procedure  shall 
be  determined  by  the  agreement  of  the  parties,  or  in  default  of  such  agreement,  by 
the  decision  of  the  Arbitral  Tribunal,  independently  of  the  local  law  of  the  seat  of 
the  arbitration.57 

48  See  Wetter,  The  International  Arbitral  Process:  Public  and  Private  (1979),  vol.  2,  pp.  409-10. 

49  S3  I.L.R.  389  at  431.  50  27  I. L.R.  1 17  at  156.  51  53  I. L.R.  389  at  433-6. 

52  Jbid.,at435-6.  63  Wetter,  op.  cit.  above  (n.  48),  vol.  4,  p.  387. 

54  U.N.  DocumentA/CN. 4/192  (1955).  55  S3  I  L.R.  389  31432. 

56  Ibid  57  62  I.L.R.  140  at  1 80. 
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He  found  support  for  this  approach  in  the  decisions  of  arbitral  tribunals, 
including  the  decisions  in  both  ARAMCO  and  Sapphire,  as  well  as  in 
international  agreements.  He  concluded  by  stating  that  he  would  be 
‘guided  as  much  as  possible  by  the  general  principles  contained  in  the 
Draft  Convention  on  Arbitral  Procedure  elaborated  by  the  International 
Law  Commission’.58  Unfortunately,  this  statement  does  not  make  clear 
what  Dr.  Mahmassani  considered  to  be  the  lex  arbitri.  His  assertion  that  he 
was  free  to  choose  the  rules  of  procedure  ‘independently  of  the  local  law’ 
implies  that  he  did  not  believe  that  the  proceedings  were  subject  to  the  law 
of  Geneva.  Similarly,  his  reference  to  the  International  Law  Commission’s 
Draft  Convention  suggests  that,  like  Professor  Dupuy,  he  saw  the  arbitra¬ 
tion  as  subject  to  international  law.  Nevertheless,  his  cautious  promise  to 
be  ‘guided  as  much  as  possible  by  the  general  principles’  contained  in 
the  Draft  Convention  was  far  from  an  unequivocal  subjection  of  the  pro¬ 
ceedings  to  international  law  and  leaves  open  the  possibility  that  he  did  not 
regard  the  proceedings  as  subject  to  any  particular  legal  system.  The  fact 
that  he  cited  in  support  of  his  decision  both  Sapphire  and  ARAMCO , 
which  were  regarded  in  the  other  Libyan  cases  as  representing  two 
opposing  viewpoints,59  reinforces  this  interpretation  of  his  decision.60 

(. d )  Comment 

None  of  the  arbitrators  in  the  Libyan  cases  took  the  view  that  the 
arbitration  proceedings  were  necessarily  subject  to  the  procedural  law  of 
the  State  in  which  they  were  held.  Even  Judge  Lagergren,  who  held  that 
the  BP  proceedings  were  governed  by  Danish  law,  seems  to  have  done  so 
because  he  felt  that  that  would  be  advantageous  rather  than  because  he 
considered  he  had  no  choice.61  Nevertheless,  it  has  been  argued62  that 
arbitration  proceedings  between  a  State  and  a  company  are  necessarily 
subject  to  the  law  of  the  seat  of  arbitration,  because  any  activity  taking 
place  within  the  territory  of  a  State  is  subject  to  that  State’s  law,  except  in 
so  far  as  that  State  chooses  to  exempt  it.  Whereas  proceedings  between  two 
States  will  almost  invariably  be  exempted  from  the  local  law  out  of  respect 
for  the  sovereign  status  and  immunities  of  the  parties,  there  is  no  reason 
to  assume  a  similar  exemption  for  proceedings  between  a  State  and  a 
company,  since  one  party  obviously  has  no  sovereign  immunity  and  the 
whole  object  of  the  provision  for  arbitration  is  to  prevent  the  State  party 
from  relying  on  its  own  claim  to  immunity.  The  fact  that  the  laws  of  most 
countries  would  no  longer  permit  a  State  to  plead  sovereign  immunity  in 
respect  of  an  arbitration  provision  in  an  agreement  concluded  iure  gestionis 
removes  one  of  the  main  arguments  relied  upon  in  ARAMCO 63  and 

68  62  I. L.R.  140  at  180.  69  See  pp.  34  and  35,  above. 

60  Professor  Delaume  describes  Dr.  Mahmassani  as  adopting  'an  intermediate  position’:  American 
Journal  of  International  Law,  75  (1981),  p.  784  at  p.  793. 

61  See  Paulsson,  International  and  Comparative  Law  Quarterly,  30  (1981),  p.  358  at  p.  377. 

62  See  Mann,  this  Year  Book,  42  (1967),  p.  1,  and  in  Liber  Amicorum  for  Martin  Domke  (1967), 

P-  159-  63  27  I. L.R.  1 17  at  155-6. 
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adopted  in  Texaco / Calasiatic6i  for  ‘internationalizing’  the  arbitration 
proceedings.  Moreover,  as  Judge  Lagergren  accepted  in  BP ,65  an  award 
rendered  under  the  law  of  the  State  in  which  proceedings  are  held  is  more 
likely  to  be  recognized  as  valid  and  effective  by  the  courts  of  that  State  and 
those  of  other  countries. 

This  argument  is,  however,  open  to  objections.  While  it  is  accepted  that 
sovereign  immunity  no  longer  presents  an  obstacle  to  holding  that  pro¬ 
ceedings  between  a  State  and  a  company  are  subject  to  the  law  of  the  seat  of 
arbitration,  and  that,  as  Judge  Lagergren  held  in  BP,  there  may  be  many 
advantages  in  deciding  that  such  proceedings  are  governed  by  the  local 
law, .it  is  thought  that  the  parties,  or  the  arbitrator,  are  not  obliged  to 
submit  their  proceedings  to  that  law.  Respect  for  the  sovereignty  of  the 
State  on  whose  territory  the  arbitration  is  held  dictates  that  those  taking 
part  in  the  proceedings  must  observe  the  mandatory  rules  of  that  State’s 
law.  Thus,  if  the  local  law  prohibits  the  administering  of  oaths66  on  penalty 
of  a  criminal  sanction  or  liability  in  damages,  those  taking  part  in  the 
arbitration  proceedings  must  not  violate  this  rule.  The  same  respect  for 
territorial  sovereignty  does  not,  however,  require  the  observance  of  the 
whole  body  of  rules  relating  to  arbitrations.  These  rules  are  not  manda¬ 
tory,  in  the  sense  that  a  rule  prohibiting  oaths  would  be  mandatory.  They 
are  the  conditions  laid  down  by  the  local  law  for  the  recognition  of  an 
arbitral  award.  If  the  parties  to  an  arbitration  are  not  concerned  with 
whether  the  local  courts  will  recognize  the  award  resulting  from  those 
proceedings,  there  is  no  particular  reason  why  they  should  not  conduct 
their  proceedings  in  accordance  with  some  other  system  of  law.  A  decision 
that  arbitration  proceedings  are  not  subject  to  the  local  law  amounts  only 
to  a  decision  not  to  be  governed  by  those  rules  concerning  recognition  by 
the  local  courts.  It  does  not  affect  the  application  of  mandatory  rules  which 
carry  criminal  or  civil  sanctions,  because  the  arbitrator  and  the  parties 
clearly  have  no  power  to  avoid  the  application  of  those  rules  while  they 
remain  in  the  territory  of  that  State. 

Nor  is  the  argument  that  awards  rendered  under  the  local  law  are  easier 
to  enforce  conclusive.  In  the  first  place,  the  parties  to  an  arbitration 
between  a  State  and  a  company  may  not  be  concerned  to  enforce  the  award 
through  proceedings  in  municipal  courts,  preferring  to  rely  on  good  faith 
or  other  methods  to  ensure  observance  of  the  award.  This  is  especially 
true  if  the  proceedings  are  confined  to  issues  of  principle.67  Moreover, 
LIAMCO’s  attempts  to  enforce  the  award  in  its  favour  suggest  that  the 
fact  that  an  award  is  not  rendered  under  the  law  of  the  seat  of  arbitra¬ 
tion  does  not  necessarily  preclude  its  recognition  and  enforcement  by 

64  S3  I.L.R.  389  at  433-4. 

65  53  I.L.R.  297  at  309. 

66  See  Mann,  this  Year  Book,  42  (1967),  p.  1  at  pp.  10-11.  Mann  maintains  that  the  position  is 
different  in  an  arbitration  between  States,  ibid.,  p.  2. 

67  This  seems  to  have  been  the  attitude  of  the  claimant  companies  in  Texaco / Calasiatic.  See  von 
Mehren  and  Kourides,  American  Journal  of  International  Law,  75  (1981),  p.  476  at  p.  509. 
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municipal  courts.68  LIAMCO  brought  proceedings  to  enforce  the  award 
in  Sweden,  France,  the  United  States  and  Switzerland.  The  Swedish 
Court  of  Appeals  held  that  the  award  could  be  enforced.69  In  France, 
exequatur  was  granted  but  an  attempt  to  enforce  the  award  by  attachment 
of  Libyan  assets  failed  on  the  ground  of  sovereign  immunity.70  In  the 
United  States,  the  District  Court  dismissed  LIAMCO’s  action  on  the 
ground  that  enforcement  was  precluded  by  the  act  of  State  doctrine.71  In 
Switzerland,  the  Cour  de  Justice  of  Geneva  granted  the  award  a  certificate 
of  enforceability,  although  the  Federal  Supreme  Court  subsequently 
quashed  an  order  of  attachment  on  the  ground  that  the  connection  between 
the  award  and  Switzerland  was  insufficient  to  override  Libya’s  sovereign 
immunity  under  Swiss  law.72  The  fact  that  the  award  was  not  given  under 
the  law  of  Geneva  does  not  seem  to  have  been  regarded  as  a  reason  for  refus¬ 
ing  enforcement  in  any  of  the  countries  in  which  enforcement  was  sought. 

The  LIAMCO  enforcement  cases  thus  give  some  support  to  the  theory 
that  an  award  may  be  enforceable  through  municipal  proceedings  even 
though  it  was  not  rendered  under  the  law  of  any  State.73  It  must,  however, 
be  conceded  that  there  is  no  indication  that  the  LIAMCO  award  did  not  in 
fact  comply  with  the  requirements  of  the  law  of  Geneva.74  It  is  possible  to 
argue,  therefore,  that  that  law  was  in  fact  the  lex  arbitri  in  LIAMCO  v. 
Libya  whatever  the  Sole  Arbitrator  may  have  decided.75  Moreover,  even  if 

68  This  issue  is  discussed  by  Paulsson,  loc.  cit.  above  (p.  36  n.  61),  and  Delaume,  loc.  cit.  above 
(p.  36  n.  60). 

69  Decision  of  18  June  1980,  English  translation  in  62  I.L.R.  225,  and  International  Legal  Materials, 
20  (1981),  p.  893. 

70  Decision  of  the  Tribunal  de  grande  instance  of  5  March  1979,  Journal  du  droit  international,  106 
(i979)i  P-  857;  an  English  translation  will  be  published  in  the  International  Law  Reports,  vol.  65. 

71  Libyan  American  Oil  Company  v.  Socialist  People’s  Libyan  Arab  Jamahiriya,  482  F.  Supp.  1175 
(1980).  An  appeal  from  this  decision  was  pending  when  LIAMCO  reached  a  settlement  with  Libya. 
The  District  Court’s  decision  was  criticized  by  the  United  States  Government  in  an  amicus  brief 
submitted  to  the  Court  of  Appeals,  International  Legal  Materials,  20  (1981),  p.  161.  The  Court  of 
Appeals  vacated  the  District  Court’s  decision  on  6  May  1981  after  the  settlement  had  been  reached. 

72  Socialist  Libyan  Arabic  Popular -Jamahiriya  v.  Libyan  American  Oil  Company,  decision  of 
19  June  1980;  English  translation  in  62  I.L.R.  228  and  International  Legal  Materials,  20  (1981), 
p.  151. 

73  The  decision  of  the  Hoge  Raad  in  the  Netherlands  in  SEEE  v.  Government  of  Yugoslavia 
(26  October  1973,  English  translation  in  International  Legal  Materials,  14  (1975),  p.  71)  also  gives 
some  support  to  this  theory  although  in  that  case  enforcement  was  subsequently  refused  for  other 
reasons.  See  Paulsson,  Revue  de  T  arbitrage,  1980,  p.  441  at  pp.  485-6,  and  Delaume,  American  Journal 
of  International  Law,  75  (1981),  p.  784  at  pp.  810-13.  Article  V  (1)  (d)  of  the  United  Nations  Conven¬ 
tion  on  the  Recognition  and  Enforcement  of  Foreign  Arbitral  Awards  1958,  United  Nations  Treaty 
Series,  vol.  330,  p.  3,  provides  that  enforcement  of  an  award  may  be  refused  if 

‘the  composition  of  the  arbitral  authority  or  the  arbitral  procedure  was  not  in  accordance  with  the 
agreement  of  the  parties  or,  failing  such  agreement,  was  not  in  accordance  with  the  law  of  the 
country  where  the  arbitration  took  place’. 

Von  Mehren  and  Kourides  maintain  that  if  the  procedure  followed  complies  with  the  agreement  of  the 
parties  as  expressed  in  the  arbitration  clause  of  a  contract,  Article  V  (1)  (d)  would  not  justify  refusal  to 
enforce  an  award. 

74  The  fact  that  the  Cour  de  Justice  of  Geneva  was  prepared  to  grant  a  certificate  of  enforceability 
suggests  that  the  LIAMCO  award  did  comply  with  the  law  of  Geneva. 

76  The  exact  nature  of  Dr.  Mahmassani’s  decision  on  the  lex  arbitri  is  not  entirely  clear  in  any  event: 
see  p.  36,  above. 
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it  may  be  possible  to  enforce  an  ‘international’  award,  it  is  thought  that 
Judge  Lagergren  was  correct  in  thinking  that  a  national  award  remains 
easier  to  enforce.'6  Where  the  parties  have  failed  to  agree  upon  the  lex 
arbitri,  this  is  a  factor  which  should  be  considered  by  the  arbitrator  in 
exercising  a  power  to  determine  the  rules  of  procedure  in  default  of  agree¬ 
ment.  Therefore,  although  the  decisions  on  lex  arbitri  in  Texaco /Calasiatic 
and  LIAMCO  are  defensible,  it  is  thought  that  Judge  Lagergren’s 
decision  on  this  point  represents  the  better  view. 

The  different  conclusions  concerning  the  lex  arbitri  which  were  reached 
in  the  three  cases  did  not  affect  the  procedure  actually  followed,77  nor,  as 
has  been  seen,  did  they  have  significant  consequences  regarding  enforce¬ 
ment  of  the  awards,  ffowever,  these  decisions  did  affect  the  way  in  which 
at  least  one  substantive  question  was  approached.  As  will  be  shown,78  in 
determining  the  proper  law  of  the  concessions  themselves,  each  arbitrator 
was  clearly  influenced,  both  in  the  conflict  of  laws  rules  which  he  applied 
and  in  the  range  of  arguments  about  the  parties’  freedom  to  choose  the 
proper  law  which  he  considered,  by  his  earlier  decision  concerning  the 
procedural  law  of  the  arbitration. 

C.  The  Applicable  Conflict  of  Laws  Rules 

Before  considering  the  proper  law  of  the  concessions  themselves,  it  was 
necessary  to  decide  what  law  should  be  applied  to  determine  that  proper 
law,  for  if  the  parties  had  possessed  the  freedom  to  choose  the  proper  law 
of  the  concessions,  that  freedom  must  have  been  derived  from  a  system  of 
law.  As  Professor  Dupuy  said,  in  Texaco / Calasiatic  v.  Libya, 

.  .  .  unless  one  were  to  concede  that,  in  the  initial  stage  where  the  parties  are  to 
choose  the  applicable  law,  the  relevant  contractual  stipulation  may  depend  solely 
on  their  choice,  it  is  necessary  to  determine  the  legal  system  in  which  the  clause 
designating  the  applicable  law  is  found  and  from  which  that  same  clause  will  draw 
its  binding  force.79 

He  thus  distinguished  between  the  law  selected  by  the  parties  to  govern 
the  contract  and  the  law  which  permitted  them  to  make  that  choice  and 
which  made  their  choice  binding  upon  them,  in  other  words,  the  system  of 
conflict  of  laws  rules  which  had  to  be  applied. 

(a)  BP  v.  Libya 

Although  Judge  Lagergren  decided  to  apply  Danish  conflict  of  laws 
rules,  he  did  not  consider  that  the  fact  that  the  arbitration  was  taking  place 
in  Denmark  required  him  to  do  so.80  He  held  that  he  was  only  required  to 

76  See  Delaume,  loc.  cit.  above  (p.  38  n.  73),  at  pp.  813-14. 

77  Judge  Lagergren  did,  however,  rely  heavily  upon  the  Danish  law  of  arbitration  in  deciding,  in  his 
second  award,  that  he  was  not  competent  to  grant  BP’s  request  to  reopen  the  proceedings:  see  p.  68, 
below.  It  is  not  known  whether  he  would  have  reached  a  different  decision  had  he  held  the  proceedings 
to  be  subject  to  public  international  law. 

78  See  below.  79  53  I.L.R.  389  at  443. 


80 


S3  I.L.R.  297  at  326. 
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submit  to  Danish  law  in  respect  of  procedural  matters  and  was  therefore 
free  to  choose  which  system  of  conflicts  rules  to  apply.81  Danish  conflict 
of  laws  rules  were  chosen  because  they  were  convenient  in  view  of  the 
arbitration’s  close  connection  with  Danish  law  and  because  Danish  rules 
were  likely  to  give  effect  to  the  intentions  of  the  parties,  since  they 
contained  very  few  restrictions  upon  the  freedom  of  contracting  parties  to 
select  the  proper  law  of  their  agreement.82 

( b )  Texaco/Calasiatic  v.  Libya 

Professor  Dupuy  in  Texaco/Calasiatic  v.  Libya  evidently  did  not 
consider  this  course  open  to  him.  His  earlier  decision  that  the  lex  arbitri 
was  public  international  law83  rendered  application  of  the  conflicts  rules  of 
any  one  State  inappropriate.  In  the  ARAMCO  arbitration  the  Tribunal 
had  applied  a  general  principle  of  the  conflict  of  laws,  that  of  the  autonomy 
of  the  will.84  Professor  Dupuy  further  developed  this  approach.  After 
referring  to  the  fact  that  the  autonomy  of  the  will  was  a  feature  of  all 
systems  of  conflict  of  laws,  he  held  that  it  was  public  international  law  itself 
which  permitted  the  parties  to  an  agreement  between  a  State  and  a  foreign 
company  to  choose  the  proper  law  of  a  concession.  He  thus  decided  that 
public  international  law  possessed  its  own  conflict  of  laws  rules,  derived 
from  principles  common  to  the  private  international  law  of  municipal  legal 
systems,  a  conclusion  which  further  developed  the  notion  of  public  inter¬ 
national  law  as  the  lex  arbitri  in  an  arbitration  between  a  State  and  a 
company.85 


(c)  LIAMCO  v.  Libya 

Dr.  Mahmassani  dealt  only  very  briefly  with  the  question  of  conflicts 
rules.  Like  the  Tribunal  in  ARAMCO ,  he  relied  upon  general  principles 
of  the  conflict  of  laws,  though  without  saying  why  he  did  so.86  His  dis¬ 
cussion  of  those  general  principles  was  confined  to  quoting  from  Dicey’s 
Conflict  of  Laws61  the  proposition  that  the  proper  law  of  a  contract  was  that 
which  the  parties  had  intended,  or  might  be  presumed  to  have  intended,  to 
govern  their  agreement. 

81  In  support  of  this  conclusion,  he  referred  to  Article  VII  of  the  European  Convention  on 
International  Commercial  Arbitration  1961,  U.N.  Economic  Commission  for  Europe,  E/ECE/423; 
E/ECE/Trade  48.  In  Sapphire  International  Petroleum  Co.  v.  NIOC,  Judge  Cavin  had  also  considered 
himself  free  to  choose  what  conflicts  rules  to  apply  on  the  ground  that  since  his  authority  derived  solely 
from  the  will  of  the  parties,  he  should  discover  their  common  intention  by  applying  general  principles 
of  private  international  law,  although  he  found  that  this  approach  led  to  the  same  result  in  the  case 
before  him  as  the  application  of  the  conflict  rules  of  the  seat  of  arbitration  would  have  done:  35  I.L.R. 
136  at  170-1. 

82  Judge  Lagergren  thus  to  some  extent  prejudged  the  question  how  far  the  parties  had  been  free  to 
select  the  proper  law;  see  pp.  41  ff.,  below. 

83  Seep.  35,  above.  84  27  I.L.R.  117 at  1 56 and  165. 

85  For  a  discussion  of  this  notion,  see  pp.  36  f.,  above.  86  62  I.L.R.  140  at  171 . 

87  This  proposition  now  appears  as  part  of  Rule  145  in  Dicey  and  Morris,  The  Conflict  of  Laws 

(10th  edn.,  1980),  p.  747. 


THE  LIBYAN  OIL  ARBITRATIONS 


4i 


III.  The  Law  Governing  the  Concessions 

The  concessions  contained  an  express  choice  of  law  clause,88  the  object 
of  which  was  to  remove  them  from  the  control  of  Libyan  law  by  subjecting 
them  to  a  non-municipal  legal  system.  This  attempt  to  protect  the  agree¬ 
ments  from  the  exercise  of  Libyan  legislative  sovereignty  gave  rise  to  two 
problems.  First,  how  far  had  the  parties  been  free  to  choose  the  proper  law 
of  the  concessions,  and  in  particular,  did  that  freedom  extend  to  the  choice 
of  a  non-municipal  or  internationalized  regime?  Secondly,  what  law  had 
the  parties  in  fact  selected  to  govern  the  agreements? 

A.  The  Extent  of  the  Parties’  Freedom  to  Choose  the 
Proper  Law  of  the  Concessions 

At  the  time  of  the  Libyan  nationalizations,  it  was  far  from  settled  that 
the  parties  to  a  contract  between  a  State  and  a  foreign  company  could 
remove  their  agreement  from  the  scope  of  the  contracting  State’s  legis¬ 
lative  sovereignty.89  In  particular,  the  suggestion  that  this  result  could 
be  achieved  by  internationalizing90  such  agreements  aroused  much  con¬ 
troversy.  Before  turning  to  the  awards,  therefore,  it  will  be  necessary  to 
undertake  a  brief  examination  of  the  nature  and  extent  of  that  controversy. 
The  possibility  that  a  contract  might  be  internationalized  had  been 
recognized  in  a  number  of  arbitral  awards.  In  Lena  Goldfields  Ltd.  v. 
Soviet  Government  (1930), 91  the  Tribunal  held  that  a  mining  concession 
granted  to  an  English  company  by  the  Soviet  Government,  although 
governed  by  Russian  law  in  respect  of  most  ordinary  matters,  was  subject 
to  the  general  principles  of  law  in  so  far  as  the  contractual  provisions  safe¬ 
guarding  the  company’s  position  were  concerned.  This  decision  was 
followed  by  another  Tribunal  in  the  ARAMCO  arbitration  (1958), 92  in 
which  an  oil  concession  was  held  to  be  subject  to  Saudi  Arabian  law  and 
the  general  principles  of  law.  Finally,  in  Sapphire  International  Petroleum 
Co.  v.  NIOC  (1963)93  the  Sole  Arbitrator  held  that  general  principles  of 
law,  not  Iranian  law  alone,  applied  to  an  agreement  between  an  Iranian 
State  corporation  and  a  Canadian  oil  company.94 

88  Clause  28  (7);  see  p.  28,  above. 

89  For  a  detailed  review  of  the  arguments  on  both  sides  and  the  state  of  the  authorities,  see  Kuusi, 
The  Host  State  and  the  Transnational  Corporation  (1979);  see  also  p.  27  n.  6,  above. 

90  At  least  two  other  methods  have  been  employed  in  contractual  practice: 

(i)  subjecting  the  contract  to  the  law  of  a  State  which  is  not  a  party,  a  device  common  in  the  case  of 
bonds  (see,  e.g.,  R.  v.  International  Trustee  for  the  Protection  of  Bondholders,  [1937]  A.C.  500;  and 

(ii)  subjecting  the  contract  to  the  law  of  the  contracting  State  as  it  stood  at  the  date  of  concluding  the 

agreement,  a  device  known  as  a  ‘freeze’  clause  (see  the  example  quoted  in  Wetter,  loc.  cit.  above  (p.  34 
n.41),  vol.  5,  p.483).  91  Cornell  Law  Quarterly,  36  (1950-1),  p.  31 . 

92  27I.L.R.  1 17.  93  3  5  I.L.R.  136. 

94  To  this  list  one  might  add  the  Electricity  Companies  case  which  concerned  a  contract  concluded 
between  the  Government  of  Greece  and  a  number  of  electricity  companies  in  1925.  A  tribunal  pre¬ 
sided  over  by  Professor  Guggenheim  held  that  although  there  was  no  choice  of  law  clause,  the  parties 
had  intended  to  internationalize  the  contract.  The  contract  was  therefore  governed  by  general 
principles  and  Greek  law  and  considerable  emphasis  was  placed  upon  the  contractual  provisions 
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Further  support  came  from  contractual  practice,  especially  in  the  oil 
industry.  The  1933  Anglo-Persian  Oil  Company’s  concession  from  the 
Persian  Government  and  the  1954  Iran  Oil  Consortium  Agreement95  both 
contained  clauses  designed  to  internationalize  the  agreements,  a  precedent 
followed  in  numerous  other  State  contracts.  Moreover,  the  notion  that 
certain  State  contracts  might  be  within  the  sphere  of  international  law 
received  a  degree  of  recognition  from  the  United  Nations  General 
Assembly  in  Resolution  1803  (1962),  paragraph  8  of  which  provided  that: 

Foreign  investment  agreements  freely  entered  into  by,  or  between,  sovereign 
States  shall  be  observed  in  good  faith.96 

The  fact  that  this  resolution,  generally  considered  at  the  time  to  be 
evidence  of  customary  international  law,97  appeared  to  equate  the  duty 
to  observe  agreements  to  which  only  one  party  was  a  State  with  the  duty  to 
observe  treaties  between  States  gave  further  support  to  the  notion  that  at 
least  some  State  contracts  came  within  the  sphere  of  international  law.98 

Nevertheless,  this  authority  was  far  from  conclusive.  In  both  the  Lena 
Goldfields  and  Sapphire  cases,  the  respondents  had  taken  no  part  in  the 
arbitration  proceedings,  while  in  the  ARAMCO  arbitration  the  decision 
was  based,  at  least  in  part,  upon  a  clause  in  the  arbitration  agreement.99 
There  was  also  considerable  authority  pointing  in  the  other  direction.  The 
well-known  dictum  of  the  Permanent  Court  of  International  Justice  in  the 
Serbian  Loans  case  that 

any  contract  which  is  not  a  contract  between  States  in  their  capacity  as  subjects  of 
international  law  is  based  on  the  municipal  law  of  some  country,100 

although  dismissed  by  many  writers,  remained  a  serious  obstacle  for  the 
proponents  of  internationalization. 


themselves.  The  case  has  not  been  reported  but  is  discussed  by  Weil  in  Recueil  des  cours,  128 
( 1 969— 1 1 1),  p.  169.  The  general  principles  of  law  have  also  been  applied  to  State  contracts  in  four  other 
arbitral  awards:  Societe  Rialet  v.  Government  of  Ethiopia,  Recueil  des  decisions  des  tribunaux  arbitraux 
mixtes,  8  (1928-9),  p.  742;  Petroleum  Development  Ltd.  v.  Sheikh  of  Abu  Dhabi,  18  I.L.R.  144; 
Petroleum  Development  Ltd.  v.  Ruler  of  Qatar,  18  I.L.R.  161;  and  Ruler  of  Qatar  v.  International 
Marine  Oil  Co.  Ltd.,  20  I.L.R.  534.  Although  these  cases  elaborate  the  content  of  the  general  prin¬ 
ciples  which  govern  internationalized  contracts  they  all  appear  to  have  been  decided  on  the  ground  that 
the  contracting  State  did  not  possess  a  system  of  law  sufficiently  developed  to  govern  such  contracts 
and  hence  are  of  less  immediate  interest  than  the  cases  quoted  in  the  text. 

95  Seep.  28  n.  8,  above.  96  Emphasis  added. 

97  See,  e.g.,  United  Kingdom  note  to  Iraq,  4  September  1967,  British  Practice  in  International  Law, 
1967,  p.  121;  Brownlie,  Principles  of  Public  International  Law  (3rd  edn.,  1979),  p.  543. 

98  There  was  also  considerable  support  for  this  proposition  in  the  literature.  See,  in  particular,  the 
Resolution  on  the  Proper  Law  of  the  Contract  in  Agreements  between  a  State  and  a  Foreign  Private 
Person  adopted  by  the  Institut  de  droit  international  at  its  Athens  Session  in  1979,  Annuaire  de 
I’lnstitutde  droit  international,  vol.  58,  tome  II  (1979),  p.  192,  and  the  works  by  Jennings,  J.-F.  Lalive, 
Mann,  McNair  and  O’Connell  cited  at  p.  27  n.  6,  above. 

99  27  I.L.R.  1 17  at  231,  Article  IV  of  the  Arbitration  Agreement. 

100  P.C.I.J.,  Series  A,  No.  20,  p.  41. 
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In  addition,  the  United  Nations  debates  of  1962  turned  out  to  have 
been  the  high  point  of  acceptance  of  the  theory  that  State  contracts  might 
be  internationalized.  Thereafter,  this  doctrine  encountered  growing 
opposition  from  the  developing  States.  By  1974,  Ambassador  Castaneda, 
the  Chairman  of  the  United  Nations  working  party  on  the  draft  Charter 
of  Economic  Rights  and  Duties  of  States,  was  able  to  report  that  the 
overwhelming  majority  of  developing  States  were  opposed  to  the  inter¬ 
nationalization  of  State  contracts.  To  elevate  a  contract  to  the  international 
plane  was  said  to  amount  to  treating  the  private  party  as  a  State  and  the 
contract  as  a  treaty.  This  was  thought  to  be  insulting  to  the  sovereignty  of 
the  contracting  State.101  The  later  United  Nations  resolutions,  such  as  the 
Declaration  of  a  New  International  Economic  Order102  and  the  Charter  of 
the  Economic  Rights  and  Duties  of  States,103  contained  no  mention  of  the 
duty  to  observe  investment  agreements,  attempts  by  some  of  the  investor 
States  to  include  such  references  being  defeated  by  large  majorities. 
Instead,  these  resolutions  reaffirmed  the  right  of  States  to  nationalize 
foreign  investments  within  their  territory.  It  was  therefore  open  to  argu¬ 
ment  that  the  strength  of  opposition  to  the  internationalization  of 
contracts  was  such  that  a  new  norm  of  international  law  was  emerging 
which  precluded  that  possibility. 

(a)  BP  v.  Libya 

These  arguments  were  not  really  considered  by  Judge  Lagergren  in  the 
BP  case  owing  to  the  fact  that  the  most  vigorous  attacks  on  the  theory  of 
internationalized  contracts  were  made  during  and  after  the  United 
Nations  debates  on  the  new  international  economic  order,  which  did  not 
take  place  until  after  the  award  in  the  BP  case  had  been  given.104  More¬ 
over,  Judge  Lagergren  seems  to  have  taken  an  extensive  freedom  of  the 
parties  to  choose  the  proper  law  as  his  starting-point.  As  has  been  shown, 
his  main  reason  for  choosing  Danish  conflict  of  laws  rules  was  that  they 
contained  very  few  restrictions  upon  the  freedom  of  the  contracting 
parties.105  Judge  Lagergren  thus  assumed  that  the  parties  were  free  to 
choose  a  non-municipal  proper  law.106 

( b )  Texaco/Calasiatic  v.  Libya 

Professor  Dupuy,  on  the  other  hand,  considered  a  wide  range  of 
objections  to  internationalization.  Having  started  by  saying  that  the 
freedom  of  the  parties  to  choose  the  proper  law  of  the  contracts  could  only 

101  Report  of  the  Working  Party,  TD/B/AC.12/3  and  4.  Extracts  from  the  Report  and  from  the 
debates  in  the  General  Assembly  appear  in  K.  R.  Simmonds  (ed.),  Legal  Problems  of  Multinational 
Corporations  (1976). 

102  G.A.  Res.  3201  (S-VI).  103  G.A.  Res.  3281  (XXIX). 

104  Although  the  main  award  in  the  BP  case  was  handed  down  in  1973,  it  was  not  published  until 
1979.  See  53  I.L.R.  297 ,  note  1. 

105  See  pp.  39  f.,  above. 


106 


S3  I.L.R. 297  at327-9. 
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be  derived  from  international  law,107  he  could  not  avoid  examining 
arguments  that  international  law  did  not  permit  such  a  choice.  He  first 
distinguished  the  Serbian  Loans  case108  on  two  grounds.  He  noted  initially 
that  the  dictum  of  the  Permanent  Court  had  not  been  intended  to  lay  down 
a  rigid  rule.  The  Court  had  been  discussing  a  presumption  that  contracts 
between  a  State  and  a  private  party  were  governed  by  municipal  law. 
There  was  no  evidence  that  the  Court  had  intended  that  presumption  to  be 
irrebuttable.109  Secondly,  Professor  Dupuy  referred  to  the  considerable 
changes  in  economic  transactions,  contractual  practice  and  international 
legal  theory  which  had  taken  place  since  the  Permanent  Court  had 
delivered  its  judgment  in  1929.  These  developments,  in  particular  the 
extension  of  international  law  to  cover  matters  outside  the  traditional 
sphere  of  relations  between  States,  he  held  to  have  superseded  the  dictum 
in  the  Serbian  Loans  case.110 

Professor  Dupuy  then  considered  the  objections  which  had  been 
advanced  by  States  during  the  debates  on  the  new  international  economic 
order.  He  conceded  that  to  hold  that  a  State  contract  was  internationalized, 
particularly  if  that  meant  it  was  governed  by  public  international  law,  was 
to  confer  some  degree  of  international  legal  personality  upon  the  private 
party.  However,  he  maintained  that: 

to  say  that  international  law  governs  contractual  relations  between  a  State  and  a 
foreign  private  party  neither  means  that  the  latter  is  assimilated  to  a  State  nor  that 
the  contract  entered  into  with  it  is  assimilated  to  a  treaty.111 

Although  he  was  not  prepared  to  go  as  far  as  some  writers  in  saying  that 
individuals  were  necessarily  subjects  of  international  law,  he  noted  that 
the  modern  tendency  had  been  to  accept  that  States  were  no  longer  the 
only  international  legal  persons.  In  particular,  he  relied  upon  the  advisory 
opinion  of  the  International  Court  of  Justice  in  the  Reparation  for  Injuries 
case112  that  States  might  confer  upon  an  entity  a  degree  of  international 
legal  personality  falling  short  of  the  full  rights  and  capacities  of  statehood. 
In  the  present  case,  the  private  parties  acquired  only  the  limited  inter¬ 
national  legal  capacity  necessary  for  them  to  enjoy  their  rights  and  fulfil 
their  obligations  under  the  contracts.  This  limited  personality  derived 
entirely  from  the  express  recognition  granted  by  the  contracting  State 
when  it  concluded  contracts  which  provided  for  the  application  of  some 
international  system  of  law.113  Professor  Dupuy  also  decided  that  the 
contracts  were  not  equated  to  treaties  even  in  the  sense  of  being  subject 

107  S3  I  L.R,  389  at  443.  108  P.C.I.J.,  Series  A,  No.  20. 

108  S3  I. L.R.  389  at 443-5.  no  Ibid.,  81445-7. 

111  Ibid.,  at  457. 

112  I.C.J.  Reports ,  1949,  p.  174. 

113  53  I. L.R.  389  at  457-62.  See  also  the  suggestions  made  by  Schwarzenberger  in  Foreign 
Investments  and  International  Law  (1969),  pp.  5  ff.  and  Garcia  Amador,  Yearbook  of  the  International 
Law  Commission ,  1959,  vol.  2,  at  p.  32. 
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to  all  of  the  rules  applicable  to  treaties.  Rather,  they  were  governed  by 
‘a  specific  legal  order — the  international  law  of  contracts’.114 

Moreover,  Professor  Dupuy  rejected  the  argument  that  the  attitudes 
manifested  in  the  more  recent  United  Nations  resolutions  had  given  rise 
to  a  new  norm  of  international  law  prohibiting  internationalization  of 
contracts.  Although  he  did  not  discuss  the  developments  in  the  United 
Nations  until  a  later  stage  in  the  award,  he  rejected  the  notion  that 
resolutions  such  as  the  Charter  of  Economic  Rights  and  Duties  of  States 
had  normative  content.  As  yet,  they  had  acquired  insufficient  support  to 
be  regarded  as  statements  of  international  law.115 

(c)  LIAMCO  v.  Libya 

Like  the  other  arbitrators,  Dr.  Mahmassani  upheld  the  validity  of  the 
choice  of  law  clause.116  In  doing  so  he  relied  upon  the  general  principle  of 
private  international  law  that  the  parties  to  a  contract  are  free  to  choose  the 
proper  law.  He  did  not  consider  arguments  to  the  effect  that  that  principle 
might  not  extend  to  the  choice  of  a  non-municipal  legal  system,  confining 
himself  to  noting  that  similar  choice  of  law  clauses  had  been  accepted  by 
writers  and  in  previous  arbitrations.  He  also  placed  great  emphasis  on  the 
fact  that  Libyan  law  sanctioned  the  parties’  choice  of  law,  both  by  its 
general  acceptance  of  the  freedom  of  parties  to  select  the  proper  law  of  a 
contract117  and  by  the  express  authorization  of  clause  28  (7)  of  the  oil  con¬ 
cessions  given  by  the  Libyan  Petroleum  Law  and  subsequent  legislation.118 

B.  What  Legal  System  had  the  Parties  Chosen  as  the 
Proper  Law  of  the  Concession? 

Having  thus  established  that  the  parties  enjoyed  a  wide  freedom  to 
choose  the  proper  law  of  the  concessions,  the  Arbitrators  had  then  to 
decide  what  choice  the  parties  had  actually  made.  They  agreed  that  clause 
28  (7)119  required  them  to  decide  any  dispute  by  applying  first  those 
principles  common  to  Libyan  law  and  public  international  law  and  then, 
if  no  such  common  principles  existed,  the  general  principles  of  law.120 
Nevertheless,  there  were  differences  between  the  three  Arbitrators  in  their 
interpretations  of  clause  28  (7)  and,  in  particular,  their  assessments  of  the 
relative  importance  of  each  of  the  three  legal  systems  to  which  the  clause 
referred. 

114  53  I.L.R.  389  at  455.  For  further  discussion  of  the  content  of  this  law,  see  pp.  54  ff.  and  64  ff. 
below.  115  Ibid.,  at  483-95;  see  also  pp.  55  f,  below. 

116  62  I.L.R.  140  at  171 .  117  Articles  19  and  147  of  the  Libyan  Civil  Code. 

118  In  particular,  the  Law  of  1 965  which  authorized  the  amended  version  of  Clause  28(7).  It  was  this 
amendment  which  significantly  increased  the  importance  of  international  law  in  the  choice  of  law 
provision;  see  discussion  in  Texaco jCalasiatic  v.  Libya ,  53  I.L.R.  389  at  450-2. 

119  See  p.  28,  above. 

120  53  I.L.R.  297  at  329;  ibid.  389  at  441-2;  62  I.L.R.  140  at  173.  The  possibility  of  subjecting  this 
kind  of  contract  to  a  combination  of  legal  systems  was  recognized  in  the  resolution  adopted  by  the 
Institut  de  droit  international  at  its  Athens  session  in  1979:  see  p.  42  n.  98,  above. 
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(a)  BP  v.  Libya 

BP  had  argued  that  clause  28  (7)  amounted  to  a  choice  of  public  inter¬ 
national  law  as  the  proper  law  of  the  contract  or,  if  this  argument  was  not 
accepted,  either  that  the  general  principles  of  law  constituted  the  proper 
law  of  the  contract  or  that  the  concession  itself  was  the  source  of  the 
parties’  rights  and  obligations.121  Judge  Lagergren,  while  accepting  that 
clause  28  (7)  was  effective  to  delocalize  the  contract,  held  that: 

The  Tribunal  cannot  accept  the  submission  that  public  international  law 
applies,  for  paragraph  7  of  Clause  28  does  not  so  stipulate.  Nor  does  the  BP 
Concession  itself  constitute  the  sole  source  of  law  controlling  the  relationship 
between  the  Parties.  The  governing  system  of  law  is  what  that  clause  expressly 
provides,  viz.  in  the  absence  of  principles  common  to  the  law  of  Libya  and  inter¬ 
national  law,  the  general  principles  of  law,  including  such  of  those  principles  as 
may  have  been  applied  by  international  tribunals.122 

A  further  reason  which  he  gave  for  rejecting  BP’s  principal  argument  that 
the  proper  law  of  the  concession  was  public  international  law  was  that 
clause  28  (7)  gave  a  secondary  role  to  international  law,  the  principles  of 
which  were  to  apply  only  in  so  far  as  they  were  common  to  the  principles  of 
Libyan  law.  Conduct  which  was  justifiable  under  Libyan  law  but  a  breach 
of  international  law  was  not  necessarily  a  breach  of  the  concession,  since 
this  conduct  would  still  be  legitimate  if  it  was  permitted  by  the  general 
principles  of  law.  Judge  Lagergren  treated  the  determination  of  the  proper 
law  as  a  matter  of  discovering  the  will  of  the  parties  through  interpretation 
of  clause  28  (7).  He  did  not  consider  arguments  about  whether  the  general 
principles  were  a  legal  system123  or  whether  public  international  law  could 
be  selected  as  the  proper  law  of  an  agreement  between  a  State  and  a 
company.124  Nor  did  he  elaborate  upon  his  suggestion  that  there  might 
be  differences  between  the  rules  of  international  law  and  the  general 
principles  of  law  applicable  to  contracts.125 

(b)  Texaco/Calasiatic  v.  Libya 

Professor  Dupuy,  on  the  other  hand,  interpreted  clause  28  (7)  as  being 
primarily  a  choice  of  public  international  law,  which  he  held  had  been 
given  prominence  in  two  ways.126  First,  it  was  the  standard  by  which  the 
application  of  Libyan  law,  the  ‘local’  legal  system,  was  to  be  determined. 
Secondly,  he  held  that  the  reference  to  the  general  principles  of  law  was,  in 
effect,  a  reference  to  public  international  law,  a  conclusion  based  upon  the 

121  These  three  arguments  represent  the  three  principal  methods  by  which  it  had  been  suggested 
that  a  contract  might  be  removed  from  the  scope  of  municipal  law.  See  Kuusi,  op.  cit.  above  (p.  41 
n.  89),  at  pp.  92  ff.  122  S3  I. L.R.  297  at  329. 

123  See  Mann,  this  Year  Book ,  35  (1959),  p.  34. 

124  See,  e.g.,  the  doubts  expressed  by  Lord  McNair,  ibid.  33  (1957),  p.  1. 

125  The  examples  which  he  gave,  at  p.  328,  were  hypothetical. 

126  53  I. L.R.  389  at  452-3. 
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role  of  general  principles  as  one  of  the  sources  of  public  international  law. 
Professor  Dupuy  concluded  that 

.  .  .  the  reference  which  is  made  mainly  to  the  principles  of  international  law 
and,  secondarily,  to  the  general  principles  of  law  must  have  as  a  consequence  the 
application  of  international  law  to  the  legal  relations  between  the  parties.127 

He  also  emphasized  that  the  fact  that  the  parties  had  opted  to  have  disputes 
resolved  by  international  arbitration  suggested  that  the  concessions  might 
be  governed  by  international  law — an  observation  which  reflected  the 
influence  of  his  earlier  decision  concerning  the  lex  arbitri ,128  Moreover,  he 
considered  that  the  nature  of  the  concessions  as  ‘economic  development 
agreements'  pointed  to  a  choice  of  international  law.  Emphasizing  the 
long-term  nature  of  such  agreements  and  the  need  for  contractual  stability 
arising  out  of  the  scale  of  investment  which  they  required  of  the  private 
party,  he  held  that  international  law  was  well  suited  to  achieving  this 
stability  and  maintaining  the  necessary  balance  between  the  parties.129 

In  thus  emphasizing  the  governing  role  of  international  law,  Professor 
Dupuy  tended  to  attribute  less  importance  to  Libyan  law  and  the  general 
principles  than  did  the  Arbitrators  in  the  other  two  cases.  As  has  been 
shown,  he  regarded  the  general  principles  as  subordinate  to  international 
law,  of  which  they  were  one  of  the  sources.  In  considering  the  role  of 
Libyan  law,  Professor  Dupuy  emphasized  that  clause  28  (7)  referred 
to  ‘principles  of  the  law  of  Libya’,  which  he  construed  as  requiring  him 
to  apply  the  spirit  and  fundamental  principles  of  that  law,  rather  than  its 
detailed  rules.130  This  reference  to  the  principles  of  Libyan  law  did  not 
undermine  the  internationalization  of  the  concession,  because  Libyan  law 
applied  as  a  result  of  the  parties’  choice — it  was  incorporated  into  the 
contract  by  reference.  In  addition,  Libyan  law,  like  any  municipal  legal 
system,  contained  principles  of  international  law  and,  through  its  con¬ 
tribution  to  the  general  principles  of  law,  played  a  part  in  the  formation 
of  international  law.131 


(c)  LIAMCO  v.  Libya 

Dr.  Mahmassani’s  interpretation  of  clause  28  (7)  was  that  ‘the  principal 
proper  law  of  the  contract  in  said  concessions  is  Libyan  domestic  law’  but 
that  the  clause  excluded  ‘any  part  of  Libyan  law  which  is  in  conflict  with 
the  principles  of  international  law’.132  He  construed  the  reference  to  the 
principles  of  Libyan  law  as  including  all  legislation  consistent  with  inter¬ 
national  legal  principles: 

It  includes,  inter  alia,  all  Petroleum  concessions  laws,  all  consistent  relevant 
sections  of  any  private  or  public  Libyan  legislation,  including  the  Civil  Code.133 


127  Ibid.,  at  453. 

130  Ibid.,  at  459-60. 
133  Ibid.,  at  174. 


128  Ibid.,  at  454-5. 
131  Ibid.,  at  460-1. 


129  Ibid.,  at  455-7. 
132  62  I.L.R.  140  at  173. 
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It  also  included  Islamic  law,  custom  and  equity,  expressly  incorporated 
into  Libyan  law  by  the  Civil  Code.  Since  Islamic  law  regarded  inter¬ 
national  law  as  part  of  the  general  positive  law,  the  two  legal  systems 
referred  to  in  the  first  part  of  clause  28  (7)  generally  enjoyed  common  rules 
and  principles.  Where  they  were  inconsistent,  the  general  principles  of  law 
applied  as  a  secondary  choice.  These  principles  were  embodied  in  most 
legal  systems,  including  Libyan  and  Islamic  law.  As  examples  of  these 
general  principles,  he  cited 

the  principle  of  sanctity  of  property  and  contracts,  the  respect  of  acquired  vested 
rights,  the  prohibition  of  unjust  enrichment,  the  obligation  of  compensation  in 
cases  of  expropriation  and  wrongful  damage  etc.134 

(d)  Comment 

1 .  The  delocalization  of  State  contracts 

The  conclusions  about  the  governing  law  of  the  concessions  contained 
in  the  three  awards  are  of  considerable  significance.  Despite  differences  of 
emphasis  in  their  interpretations  of  clause  28  (7),  all  three  Arbitrators 
agreed  that  this  clause  had  achieved  its  primary  objective  of  removing 
the  concessions  from  the  automatic  application  of  Libyan  law.  That  is  not 
to  say  that  Libyan  law  was  regarded  as  unimportant.  As  has  been  shown, 
Dr.  Mahmassani  considered  it  to  be  the  principal  proper  law  of  the 
concessions,135  while  Judge  Lagergren  and  Professor  Dupuy  envisaged 
that  Libyan  law  would  govern  most  day-to-day  matters  affecting  the 
concessions.136  As  the  law  of  the  place  of  performance,  Libyan  law  would 
naturally  govern  the  mode  of  performance,  while  under  the  choice  of  law 
clause  it  would  also  govern  the  substance  of  the  contractual  obligations  in 
so  far  as  public  international  law  did  not  point  to  a  different  result.  Never¬ 
theless,  all  three  awards  make  clear  that  the  essential  provisions  of  the 
concessions,  the  guarantees  to  the  companies,  had  been  removed  from  the 
scope  of  Libyan  law  in  the  sense  that  Libya  would  not  be  entitled  to 
abrogate  these  safeguards  by  legislation  unless  either  public  international 
law  or  the  general  principles  of  law  permitted  it  to  do  so.137 

Secondly,  the  awards  reaffirm  that  delocalization  may  be  achieved 
through  the  choice  of  a  non-municipal  legal  system  as  the  proper  law.  The 
decision  in  Texaco / Calasiatic  v.  Libya  is  particularly  important  in  this 
respect,  since  it  is  the  first  arbitral  or  judicial  decision  expressly  to  adopt 
the  theory  that  public  international  law  may  be  chosen  as  the  proper  law  of 
a  State  contract.  Hitherto,  the  only  support  for  this  theory  had  come  from 
dicta  in  the  ARAMCO  arbitration138  and  Sapphire  International  Petroleum 

134  62  I. L.R.  140  at  1 75-6.  135  See  p.  47,  above. 

136  S3  I. L.R.  297  at  327-9;  ibid.  389  at  460-1. 

137  53  I. L.R.  297  at  327;  ibid.  389  at  457-62;  62  I. L.R.  140  at  173.  Whether  international  law  does 
permit  the  contracting  State  to  terminate  a  concession  by  nationalization  notwithstanding  guarantees 
in  the  contract  is  itself  a  controversial  question  which  is  considered  at  pp.  53  ff.  below. 

138  27  I. L.R.  1 17  at  172. 


THE  LIBYAN  OIL  ARBITRATIONS  49 

Co.  v.  AT'/OC139  and  from  writings.140  The  fact  that  Judge  Lagergren  and 
Dr.  Mahmassani  did  not  consider  public  international  law  to  be  the  proper 
law  of  the  concessions  does  not  detract  from  the  importance  of  Professor 
Dupuy  s  decision  on  this  point,  since  they  agreed  that  the  concessions  had 
been  subjected  to  the  control  of  non-municipal  legal  systems.  Moreover, 
although  Judge  Lagergren  rejected  BP’s  argument  that  clause  28  (7) 
amounted  to  a  choice  of  public  international  law,  he  seems  to  have 
assumed  that  such  a  choice  was  open  to  the  parties.141 

The  decision  that  a  State  contract  may  be  removed  from  the  scope  of  the 
contracting  State’s  own  law  by  means  of  a  reference  to  a  non-municipal 
law  has  attracted  considerable  criticism,142  most  of  it  directed  at  the 
Texaco  I C  alasiatic  award  which  was  the  first  of  the  awards  to  be  published 
and  which,  as  has  been  shown,  went  furthest  in  this  respect.  A  particular 
target  for  criticism  has  been  the  decision  that  a  private  party  acquires  a 
measure  of  international  legal  capacity  as  a  result  of  the  agreement.143  It  is 
objected  that  this  capacity  cannot  be  derived  from  the  contract  itself,  since 
both  parties  must  possess  a  degree  of  international  capacity  before  they 
can  conclude  an  internationalized  agreement.  Professor  Dupuy’s  theory 
that  the  contracting  State  confers  this  legal  capacity  upon  its  partner  is 
attacked  on  the  ground  that  membership  of  the  international  community 
cannot  be  awarded  by  the  unilateral  act  of  a  single  State.  The  Texaco / 
Calasiatic  award  does  not,  however,  decide  that  an  internationalized 
contract  confers  membership  of  the  international  legal  community  upon 
the  private  party.  It  merely  decides  that  a  State  may  confer  upon  a  private 
party  a  measure  of  capacity  vis-a-vis  that  State.  This  capacity  is  limited  not 
only  in  the  sense  that  it  is  confined  to  this  one  transaction  but  also  in  that  it 
is  opposable  only  to  the  contracting  State  and  not  to  other  international 
legal  persons.144  This  restricted  international  legal  capacity  which  the 
award  attributes  to  concession-holders  can  thus  scarcely  be  described  as 
membership  of  the  international  legal  community  at  all.  For  the  same 
reason  it  is  difficult  to  accept  the  argument145  that  this  aspect  of  the  award 
is  inconsistent  with  the  traditional  opposition  to  Calvo  Clauses.  The 
company  which  has  acquired  the  capacity  to  conclude  a  contract  on  the 
international  plane  may  agree  to  terms  which  favour  the  contracting  State 
and  which  amount  to  a  waiver  of  the  company’s  rights.  However,  the 
company  may  not  waive  or  surrender  a  right  which  belongs  to  another 
subject  of  international  law  any  more  than  a  State  may  surrender  a  right 

139  35  I.L.R.  136  at  173-5. 

140  See,  in  particular,  Mann,  this  Year  Book,  35  (1959),  p.  34,  and  American  Journal  of  International 

Law,  54  (i960),  p.  572.  141  53  I.L.R.  297  at  328-9. 

142  See,  in  particular,  Brownlie,  Recueil  des  corns,  162  (1979-I),  p.  245,  at  pp.  308-11;  Fatouros, 
American  Journal  of  International  Law,  74  (1980),  p.  134;  and  Rigaux,  Revue  critique  de  droit 
international  prive,  1978,  p.  435.  Formore  favourable  comments,  see  Bowett,  Cambridge  Law  Journal, 
37  (1978),  p.  5,  and  von  Mehren  and  Kourides,  American  Journal  of  International  Law,  75  (1981), 
p.  476,  atpp.  509-12.  143  See  Rigaux,  loc.  cit.  (previous note),  atpp.  444-5. 

144  53  I.L.R.  389  at  457-60. 

145  Advanced  by  Professor  Brownlie,  loc.  cit.  above  (n.  142),  at  pp.  308-9. 


So 


THE  LIBYAN  OIL  ARBITRATIONS 


belonging  to  another  State.  The  right  of  diplomatic  protection  at  which 
the  Calvo  Clause  is  aimed  belongs  not  to  the  company  but  to  its  State  of 
incorporation  and  only  that  State  is  competent  to  waive  it. 

The  Texaco / C alasiatic  award  is  also  criticized  on  the  ground  that  there 
is  little  or  no  authority  for  the  decision  in  earlier  arbitral  case  law.146  It  is  of 
course  true  that  the  award  breaks  new  ground  in  holding  that  a  State 
contract  may  be  subjected  to  international  law,  but  there  is  more  authority 
for  Professor  Dupuy’s  decision  than  the  critics  suggest.  The  most  sig¬ 
nificant  feature  of  the  award  is  the  decision  that  a  State  contract  may  be 
removed  from  the  automatic  application  of  the  local  law  by  means  of  a 
reference  to  a  non-municipal  legal  system.  This  aspect  of  the  award  is 
supported  by  the  earlier  decisions  in  the  Lena  Goldfields ,147  ARAMCO118 
and  Sapphire 149  cases  as  well  as  by  the  awards  in  BP  v.  Libya  and 
LIAMCO  v.  Libya.150  It  has  also  been  reflected  in  State  practice,  as  is 
shown  by  the  number  of  contracts  containing  choice  of  law  clauses  refer¬ 
ring  to  international  law  or  the  general  principles  of  law,151  as  well  as  by 
the  recognition  granted  to  this  practice  in  General  Assembly  Resolution 
1803. 152  Once  this  proposition  is  accepted  it  is  doubtful  how  much  sig¬ 
nificance  attaches  to  whether  the  contract  is  subject  to  general  principles  of 
law  or  public  international  law  itself.153  An  international  law  of  contracts 
would  inevitably  draw  heavily  not  only  on  the  law  of  treaties,  but  also 
on  the  general  principles  of  contract  law  and  public  law  recognized  in 
municipal  legal  systems.  Moreover,  a  reference  to  the  general  principles 
involves  a  reference  to  public  international  law  since  decisions  of  inter¬ 
national  tribunals  are  one  of  the  sources  of  the  general  principles  of  law, 
a  fact  recognized  by  clause  28  (7)  of  the  concessions,  which  directed  the 
Arbitrators  to  apply  ‘the  general  principles  of  law,  including  such  of  those 
principles  as  may  have  been  applied  by  international  tribunals’.154  It  is 
likely,  therefore,  that  the  international  law  of  contracts  and  the  general 
principles  of  law  would  derive  their  inspiration  from  the  same  sources. 
Much  of  the  criticism  of  the  subjection  of  State  contracts  to  either  system 
is  that  neither  possesses  suitable  substantive  rules  for  governing  such 
contracts,  a  matter  which  will  be  examined  in  the  next  section. 

2.  Implied  internationalization  of  State  contracts 

One  further  criticism  of  Professor  Dupuy’s  award  needs,  however,  to 
be  considered  here.  Although  the  Libyan  oil  concessions  contained  an 
express  choice  of  law  clause,  Professor  Dupuy  appears  to  have  held  that 

146  Rigaux,  loc.  cit.  above  (p.  49  n.  142),  at  pp.  449-51;  Brownlie,  loc.  cit.  above  (p.  49  n.  142),  at 
p.309.  147  Cornell  Law  Quarterly,  36  (1950-I),  p.  31.  148  27  I.L.R.  117. 

149  35  I.L. R.  136.  150  See  pp.  43  and  45,  above. 

161  See  Kuusi,  The  Host  State  and  the  Transnational  Corporation,  pp.  67-9. 

152  See  p.  52,  above. 

153  See  O’Connell,  International  Law  (2nd  edn.,  1970),  vol.  2,  pp.  981-4.  For  a  contrary  view,  see 
Mann,  this  Year  Book,  48  (1976-7),  p.  1 ,  at  p.  60  n.  1 . 

154  See  also  the  1933  Anglo-Persian  Oil  Concession,  Article  21,  and  the  1954  Iran  Oil  Consortium 
Agreement,  Article  46,  loc.  cit.  above  (p.  28  n.  8). 
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a  State  contract  might  be  internationalized  without  such  express  choice.155 
He  identified  three  factors  which  pointed  to  a  choice  of  public  international 
law.  The  first,  the  reference  in  clause  28  (7)  to  the  general  principles  of  law, 
is  an  element  of  an  express  choice  of  law  and  is  not  concerned  with  the  pos¬ 
sibility  of  implied  internationalization.  The  remaining  two  factors — the 
provision  for  international  arbitration  and  the  character  of  the  concessions 
as  economic  development  agreements — require  further  examination, 
since  the  notion  that  a  State  contract  may  be  removed  from  the  State’s 
legislative  control  without  some  clear  indication  that  the  State  consented 
has  aroused  fierce  criticism.156 

(i)  The  provision  for  international  arbitration.  It  is  not  clear  how  much 
significance  Professor  Dupuy  was  prepared  to  attach  to  the  presence  of 
provision  for  international  arbitration.  At  one  point  he  appeared  to  regard 
the  presence  of  this  provision  as  being  of  only  subsidiary  importance: 

Even  if  one  considers  that  the  choice  of  arbitration  proceedings  cannot  by  itself 
lead  to  the  application  of  international  law,  it  is  one  of  the  elements  which  makes  it 
possible  to  detect  a  certain  internationalization  of  the  contract.157 

'Phis  remark  goes  no  further  than  the  comments  in  earlier  cases,  especially 
Sapphire  International  Petroleum  Co.  v.  NIOC,158  that  provision  for 
arbitration  outside  the  territory  of  the  contracting  State  is  one  factor 
indicating  that  the  parties  might  not  have  intended  their  agreement  to  be 
subject  to  the  law  of  the  contracting  State.  However,  Professor  Dupuy 
then  concluded  that 

It  is  therefore  unquestionable  that  the  reference  to  international  arbitration  is 
sufficient  to  internationalize  a  contract  .  .  ,159 

thereby  suggesting  that  the  presence  of  a  provision  for  international 
arbitration  might  be  sufficient  of  itself  to  internationalize  the  agreement. 
It  is  submitted  that  this  suggestion  attributes  too  great  an  importance  to 
the  presence  of  an  international  arbitration  clause.160  This  suggestion 
gives  such  a  clause  considerably  more  weight  than  any  previous  decision 
has  done  and  reduces  almost  to  vanishing  point  the  presumption  in  favour 
of  the  law  of  the  contracting  State  based  upon  the  dicta  of  the  Permanent 
Court  of  International  Justice  in  the  Serbian  Loans  case.161  Moreover, 
Professor  Dupuy’s  emphasis  on  the  international  nature  of  the  arbitration 
derives  from  his  earlier  decision  that  the  lex  arbitri  was  public  international 

155  53  I.L.R.  389  at  452-7. 

156  See,  in  particular,  Rigaux,  loc.  cit.  above  (p.  49  n.  142),  at  pp.  456-8,  and  Fatouros,  loc.  cit.  above 

(p.  49  n.  142),  atpp.  135-6.  157  53  I.L.R.  389  at  455. 

158  35  I.L.R.  i36at  172.  159  53  I.L.R.  38931455. 

160  For  a  discussion  of  the  importance  of  an  arbitration  clause  as  an  indication  of  an  implied  choice 
of  proper  law,  see  the  decision  of  the  House  of  Lords  in  Cie  Tunisienne  de  Navigation  S.A.  v.  Cie 
d’Armement  Maritime  S.A.,  [1971]  A.C.  572.  The  danger  of  attributing  too  much  importance  to  the 
presence  of  an  arbitration  clause  is  emphasized  by  Fatouros,  loc.  cit.  above  (p.  49  n.  142  ),  at  p.  136. 

161  P.C.I.J.,  Series  A,  No.  20. 
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law,  a  conclusion  which,  as  has  been  shown,  is  open  to  considerable 
criticism  and  had  been  rejected  in  both  BP  v.  Libya  and  Sapphire 
International  Petroleum  Co.  v.  NIOC.162 

(ii)  The  character  of  the  concessions  as  economic  development  agreements. 
Professor  Dupuy’s  suggestion  that  internationalization  might  be  inferred 
from  the  fact  that  the  concessions  fell  into  the  category  of  economic 
development  agreements163  is  based  upon  stronger  authority.  The  charac¬ 
teristics  of  such  agreements,  the  size  of  the  investment  involved,  the 
importance  of  the  contract  for  the  economic  development  of  the  contract¬ 
ing  State  and  the  need  for  contractual  stability  to  protect  the  private  party 
and  encourage  investment  by  it,  had  been  regarded  as  significant  indica¬ 
tions  of  an  intention  to  internationalize  a  contract  in  Lena  Goldfields  Ltd.  v. 
Soviet  Government , 164  Sapphire  International  Petroleum  Co.  v.  NIOC,165 
and  the  ARAMCO  arbitration.166  The  Texaco jCalasiatic  award,  however, 
suggests  that  once  a  contract  can  be  characterized  as  an  economic  develop¬ 
ment  agreement,  that  fact  alone  may  be  sufficient  to  internationalize  it.167 
Unfortunately,  the  award  does  not  make  clear  how  many  of  the  factors 
identified  by  Professor  Dupuy  as  the  attributes  of  such  agreements  must 
be  present  before  a  contract  can  be  so  characterized. 

The  importance  of  this  part  of  Professor  Dupuy’s  award  is  shown  by  the 
extent  to  which  the  majority  of  the  Tribunal  in  Revere  Copper  Inc.  v. 
OPIC 168  relied  upon  it.  In  that  case,  the  Tribunal,  established  in  the 
U.S.A.  pursuant  to  a  statutory  scheme  for  insurance  of  foreign  invest¬ 
ments,169  had  to  determine  the  proper  law  of  an  agreement  between  the 
Jamaican  Government  and  a  United  States  corporation.  The  agreement170 
had  guaranteed  that  taxes  on  the  corporation’s  bauxite/alumina  plant  in 
Jamaica  would  remain  constant  for  a  fixed  period.  The  agreement  con¬ 
tained  neither  choice  of  law  nor  arbitration  provisions,  although  it  did 
contain  a  stabilization  clause.  A  majority  of  the  Tribunal,  applying 
Texaco  jCalasiatic  v.  Libya,  found  that  the  agreement  was  governed,  at 
least  as  regards  its  guarantee  provisions,  by  public  international  law.171 
They  reached  this  conclusion  because  they  characterized  the  agreement 
as  an  economic  development  agreement,  while  interpreting  Professor 

162  See  pp.  34  ff.,  above.  163  53  I.L.R.  389 at 455-7. 

164  Cornell  Law  Quarterly,  36(1950-1)^.31.  166  35  I.L.R.  136. 

166  27  I.L.R.  117.  167  53  I.L.R.  389  31455-7. 

168  56  I.L.R.  258;  International  Legal  Materials,  17  (1978),  p.  1321. 

169  Under  the  OPIC  insurance  scheme,  United  States  nationals  investing  in  one  of  a  group  of 
developing  States  with  the  approval  of  the  Government  of  the  host  State  may  insure  their  investment 
against,  inter  alia,  expropriatory  action  with  the  Overseas  Private  Investment  Corporation  (OPIC),  a 
body  established  by  the  United  States  Government  pursuant  to  the  U.S.  Foreign  Assistance  Act  1961. 
In  the  event  of  a  successful  insurance  claim  for  expropriatory  action  being  made  against  OPIC,  the 
United  States  succeeds  to  all  the  claimants’  rights  and  claims  against  the  host  State.  For  OPIC  insurance 
cover  to  be  available  in  respect  of  investments  in  a  particular  State,  that  State  must  conclude  a  treaty 
with  the  United  States  undertaking  to  recognize  this  transfer  of  rights  to  the  United  States  Government. 

170  The  relevant  provisions  of  the  agreement  are  set  out  at  56  I.L.R.  258  at  262-3. 

171  Ibid.,  at  278-9. 
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Dupuy  s  award  as  deciding  that  that  fact  alone  was  sufficient  to  subject  it 
to  public  international  law.172 

1  he  restriction  which  an  internationalized  contract  may  place  upon  a 
State’s  exercise  of  its  sovereignty  is  such  that  internationalization  should 
not  be  presumed  in  the  absence  of  clear  indications  that  the  parties 
intended  to  impose  such  a  restriction.173  That  is  not  to  say  that  there  must 
always  be  an  express  choice  of  law  clause,  but  it  does  mean  that  the  nature 
of  the  contract  must  show  that  it  was  the  intention  of  the  parties  to  restrict 
the  State’s  freedom  to  amend  or  terminate  the  contract.  It  follows  that  the 
really  significant  factor  in  pointing  to  internationalization  is  the  presence 
in  the -contract  of  some  provision  by  which  the  contracting  State  under¬ 
takes  not  to  use  certain  of  its  powers.  Since  such  a  clause  will  usually  be 
ineffective  if  the  contract  is  governed  by  the  municipal  law  of  the  contract- 
ing  State,  the  inference  that  the  contract  has  been  internationalized  may  be 
justified  as  the  only  means  of  giving  effect  to  the  intentions  of  the  parties. 
In  both  Texaco/Calasiatic  and  Revere  Copper  Inc.  v.  OPIC  it  was 
recognized  that  the  presence  of  a  clause  designed  to  achieve  this  kind  of 
stability  was  one  of  the  characteristics  of  an  economic  development  agree¬ 
ment174  but  in  truth  it  is  that  clause,  rather  than  the  other  characteristics, 
which  is  the  most  significant  factor  from  which  one  may  infer  that  the 
contract  had  been  internationalized.175 


IV.  The  Legality  of  Libya’s  Actions 

The  decision  that  the  concessions  had  been  delocalized  did  not,  of 
course,  mean  that  Libya’s  actions  necessarily  amounted  to  violations  of 
the  agreements.  The  subjection  of  a  State  contract  to  a  non-municipal  law 
is  not  by  itself  a  guarantee  of  contractual  stability,  since  it  leaves  open  the 
possibility  that  that  law  may  permit  the  contracting  State  to  nationalize  the 
private  party’s  contractual  rights,  notwithstanding  any  guarantees  con¬ 
tained  in  the  contract.  None  of  the  Sole  Arbitrators  in  the  three  Libyan 
cases,  however,  were  prepared  to  hold  that  Libya’s  conduct,  taken  as  a 
whole,  was  legitimate  under  the  laws  governing  the  concessions,  although 
their  reasons  for  so  holding  differed. 


172  Ibid.,  at  275.  The  majority  added  that  the  fact  that  Revere’ s  investment  under  the  agreement  had 
been  insured  with  OPIC  (as  contemplated  in  the  agreement)  was  itself  a  factor  pointing  to  inter¬ 
nationalization  because  if  Revere  succeeded  in  obtaining  compensation  from  OPIC,  the  U.S. 
Government  would  be  subrogated  to  Revere’s  rights  under  the  agreement:  ibid.,  at  277-8.  However, 
it  seems  strange  to  say  that  the  contract  was  internationalized  because  the  U.S.  Government  would 
be  subrogated  to  Revere’s  rights,  when  the  basis  of  the  Tribunal’s  decision  was  that  Revere  did  not 
possess  any  rights  unless  the  contract  was  first  held  to  have  been  internationalized:  ibid.,  at  269-72. 

173  Fatouros,  loc.  cit.  above  (p.  49  n.  142),  at  p.  135. 

174  53  I.L.R.  389  at  456;  56  I.L.R.  258  at  274-6. 

175  If  the  agreement  in  Revere  had  not  contained  such  a  provision,  it  would  be  very  difficult  to 
defend  the  decision  in  that  case,  which  already  goes  further  even  than  the  Texaco/Calasiatic  award  in 
inferring  an  intention  to  internationalize  a  contract. 
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( a )  BP  v.  Libya 

Judge  Lagergren  devoted  only  one  paragraph  to  the  consideration  of 
whether  the  BP  Nationalization  Law  amounted  to  a  breach  of  the  con¬ 
cession  by  Libya.  Describing  the  Law  as  ‘a  total  repudiation  of  the 
agreement’  and  of  Libya’s  obligation  thereunder,  he  held  that  it  amounted 
to  a  fundamental  breach  of  the  concession,  ‘on  the  basis  of  rules  of  applic¬ 
able  systems  of  law  too  elementary  and  voluminous  to  require  or  permit 
citation’.176  He  also  noted  that  the  expropriation  of  BP’s  property,  rights 
and  interests,  having  been  carried  out  discriminatorily  and  for  ‘purely 
extraneous  political  reasons’  without  compensation,177  was  a  violation  of 
public  international  law.178 

( b )  Texaco/Calasiatic  v.  Libya 

Professor  Dupuy  dealt  at  greater  length  with  the  question  whether 
Libya’s  actions  had  been  in  breach  of  the  concessions.  Having  started  by 
noting  that  the  principle  of  the  sanctity  of  contracts,  pacta  sunt  servanda, 
was  well  established  in  both  Libyan  law  and  public  international  lawT,179 
he  devoted  a  substantial  part  of  the  award  to  determining  whether  there 
was  a  relevant  exception  to  this  principle  which  would  justify  Libya’s 
behaviour.  In  her  memorandum  to  the  President  of  the  International 
Court  of  Justice,180  Libya  had  argued  that  under  international  law  the 
terms  of  the  concessions  were  ineffective  to  prevent  her  from  nationalizing 
Texaco  and  Calasiatic’s  interests  (including  contractual  rights)  within 
Libyan  jurisdiction.  Since  public  international  law  was  the  proper  law 
of  the  contracts,  this  amounted  to  an  argument  that  the  contractual  pro¬ 
visions  designed  to  guarantee  the  stability  of  the  concessions  were  invalid, 
or  at  least  ineffective,  under  the  proper  law.  The  Libyan  contention  was 
based  upon  two  distinct  but  closely  related  lines  of  argument. 

i .  The  nature  of  a  State's  sovereignty  over  its  natural  resources 

(i)  The  Libyan  memorandum.  The  first  argument  was  that  to  hold  the 
terms  of  a  contract  capable  of  restricting  the  right  of  a  State  to  nationalize 
would  be  incompatible  with  the  concept  of  the  permanent  sovereignty  of 
each  State  over  its  own  natural  resources,  of  which  an  essential  feature  was 
the  power  to  nationalize.  Since  this  sovereignty  was  permanent,  a  State 
could  not  alienate  any  aspect  of  it,  with  the  result  that  an  undertaking  not 
to  nationalize  or  a  provision  that  nationalization  legislation  should  not 
apply  to  a  contract  was  invalid  or  ineffective.  Sovereignty  over  natural 


176  S3  I.L.R.  297  at  329. 

177  Judge  Lagergren  pointed  out  that,  although  the  BP  Nationalization  Law  had  contained  mention 
of  compensation,  the  fact  that  no  compensation  had  been  offered  in  the  two  years  since  the  nationaliza¬ 
tion  indicated  that  the  taking  was  confiscatory:  ibid. 

178  Ibid. 

180  See  p.  30,  above. 


179  53  I.L.R.  389  at46i-2. 
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resources  thus  acquired  the  character  of  jus  cogens  from  which  no  agree¬ 
ment  might  derogate.181 

(ii)  The  award.  Professor  Dupuy  recognized  that  every  State  had  a  right 
to  permanent  sovereignty  over  its  natural  resources.  He  was  even  prepared 
to  concede  that  this  right  might  have  acquired  the  status  of  jus  cogens,  thus 
becoming  incapable  of  alienation.182  But  he  rejected  the  notion  that  any 
undertaking  by  a  State  not  to  exercise  its  power  of  nationalization  was 
necessarily  an  attempted  alienation  of  that  State’s  sovereignty. 

As  regards  the  question  of  permanent  sovereignty,  a  well-known  distinction 
should  be  made  as  to  enjoyment  and  exercise.  The  State  granting  the  concession 
retains' the  permanent  enjoyment  of  its  sovereign  rights;  it  cannot  be  deprived  of 
the  right  in  any  way  whatsoever;  the  contract  which  it  entered  into  with  a  private 
company  cannot  be  viewed  as  an  alienation  of  such  sovereignty  but  as  a  limitation, 
partial  and  limited  in  time,  of  the  exercise  of  sovereignty.183 

A  contractual  undertaking  entered  into  by  a  State  in  respect  of  its  natural 
resources,  he  held,  had  to  be  carefully  examined  to  determine  whether  it 
really  amounted  to  an  alienation  of  sovereignty. 

The  moment  the  examination  of  the  legal  relationship  established  between  the 
parties  shows  that  the  State  retains  not  only  the  enjoyment  of  its  sovereignty,  but 
also  a  significant  part  of  its  exercise,  the  conclusion  should  be  that  the  contractual 
act  creating  it  within  the  international  legal  order  is  valid  .  .  ,184 

Professor  Dupuy  found  that  the  Texaco/Calasiatic  concessions  satisfied 
this  test,  and  thus  did  not  constitute  an  alienation  of  sovereignty. 

2.  The  significance  of  the  General  Assembly  resolutions  on  the  nezv  inter¬ 
national  economic  order 

(i)  The  Libyan  memorandum.  Libya’s  second  ground  for  arguing  that 
its  actions  had  been  lawful  under  international  law  was  that  any  con¬ 
tractual  undertaking  not  to  terminate  or  nationalize  contractual  rights, 
even  if  it  was  consistent  with  the  concept  of  permanent  sovereignty  over 
natural  resources,  was  invalidated  by  changes  in  international  law.  This 
argument  was  based  upon  the  resolutions  on  the  new  international 
economic  order  passed  by  the  United  Nations  General  Assembly  in  the 
early  1970s.  These  resolutions,  the  most  important  of  which  were  the 
Declaration  of  a  New  International  Economic  Order  (Resolution  3201) 
and  the  Charter  of  Economic  Rights  and  Duties  of  States  (Resolution 
3281),  were  adopted  by  the  General  Assembly  as  a  result  of  the  growing 
disenchantment  amongst  the  developing  States  with  the  distribution 
of  wealth  in  the  world.185  Like  Resolution  1803,  the  Declaration  of 
Permanent  Sovereignty  over  Natural  Resources,186  the  new  resolutions 

181  For  a  similar  argument,  see  Jimenez  de  Arechaga,  Recueil  des  corns,  159  (1978-I),  p.  1,  at 
pp.  305-10.  182  53  I.L.R.  38931479-83.  183  Ibid.,  at  481-2.  184  Ibid.,  at  482. 

185  For  a  discussion  of  the  background,  see  Kuusi,  The  Host  State  and  the  Transnational  Corporation 
(1979),  atpp.  129  ff.  186  Seep.  42,  above. 
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reaffirmed  the  right  of  each  State  to  nationalize  property  within  its  own 
jurisdiction.  However,  unlike  Resolution  1 803 ,  they  contained  no  mention 
of  international  law  as  a  restraining  factor.  On  the  contrary,  the  validity  of 
nationalization  and  the  measure  of  compensation  were  said  to  be  matters 
exclusively  for  the  municipal  law  of  the  nationalizing  State.  Nor  was  there 
any  mention  of  the  duty  to  observe  investment  agreements.  The  record  of 
the  debates  made  clear  that  the  majority  of  States  were  opposed  to  both  the 
internationalization  of  such  agreements  and  the  idea  that  they  might 
impose  a  restriction  upon  the  right  to  nationalize.187  On  the  basis  of  these 
resolutions,  Libya  argued  that  the  traditional  customary  international  law 
relating  to  nationalization  and  investment  agreements  had  been  super¬ 
seded  by  a  new  rule  under  which  Libya’s  nationalization  of  the  conces¬ 
sions  was  entirely  lawful. 

(ii)  The  award.  Professor  Dupuy  rejected  this  argument  also.  While  he 
admitted  that  there  was  considerable  support  for  such  a  theory  and  that  the 
Declaration  and  the  Charter  had  been  carried  by  large  majorities,  he 
emphasized  that  that  support  was  far  from  unanimous.  In  an  exceptionally 
thorough  review  of  the  debates  and  voting  on  the  two  resolutions,  he 
pointed  out  that  an  entire  section  of  the  international  community,  the 
western,  capital-exporting  States,  had  opposed  the  resolutions  and  had 
denied  that  they  had  any  legal  force.188  This  was  in  sharp  contrast  to 
Resolution  1803,  which  had  received  the  support  of  all  sections  of  the 
international  community.189  In  those  circumstances,  Professor  Dupuy 
held  that  there  was  insufficient  consensus  for  the  resolutions  to  have 
effected  such  a  substantial  change  in  the  content  of  customary  international 
law.  He  also  noted  that  it  was  far  from  clear  whether  the  supporters  of  the 
Declaration  and  the  Charter  had  intended  them  to  be  declaratory  of  inter¬ 
national  law,  or  merely  proposals  for  action,  statements  de  lege  ferenda. 
References  suggesting  that  the  Charter  of  Economic  Rights  and  Duties 
was  intended  to  be  declaratory  of  international  law  had  been  removed 
during  the  debates.190  Professor  Dupuy  therefore  concluded  that  the 
resolutions  were  only  political  declarations  which  he  could  not  apply  as 
law  in  view  of  the  warning  by  the  International  Court  of  Justice,  in  the 
Fisheries  Jurisdiction  case,  that  a  tribunal  should  not  ‘anticipate  the  law 
before  the  legislator  has  laid  it  down’.191 

3.  The  relationship  between  the  international  law  of  contracts  and  the  concept 
of  the  administrative  contract 

Professor  Dupuy  also  considered,  on  his  own  initiative,  the  theory  that 
the  international  law  of  contracts  might  be  modelled  on  the  French  law  of 

187  See  K.  R.  Simmonds  (ed.),  Legal  Problems  of  Multinational  Corporations  (1976),  and  Kuusi,  op. 
cit.  above  (p.  55  n.  185),  pp.  122-39. 

188  53  I  L.R.  389  at  484-95.  As  Professor  Dupuy  pointed  out,  a  number  of  developing  States  were 
also  critical  of  those  parts  of  the  resolutions  which  were  contrary  to  the  established  law. 

189  Ibid.,at487.  190  Ibid.,  at492~3- 

191  I.C.jf.  Reports ,  1974,  p.  3,  at  p.  23. 
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administrative  contracts.192  The  significance  of  this  theory  is  that  a  regime 
of  administrative  contracts  permits  the  contracting  State  to  terminate  a 
contract  on  payment  of  compensation  if  the  State  believes  that  termination 
is  necessary  for  reasons  of  public  policy.  If  the  Libyan  oil  concessions  were 
regarded  as  administrative  contracts,  it  might  have  been  possible  to  justify 
the  Libyan  Nationalization  Laws  as  a  valid  exercise  of  that  power  of 
termination.  Professor  Dupuy  rejected  on  three  grounds  the  idea  that  the 
Libyan  oil  concessions  might  be  administrative  contracts.  First,  the 
concept  of  the  administrative  contract  was  peculiar  to  French  law  and  the 
few  legal  systems  which  had  been  influenced  by  French  law;  it  was  not 
sufficiently  widely  accepted  to  be  capable  of  being  regarded  as  a  general 
principle  of  law.193  Secondly,  even  in  French  law  an  oil  concession  would 
not  be  characterized  as  an  administrative  contract.194  Thirdly,  Professor 
Dupuy  held  that  the  inclusion  of  the  clauses  providing  that  Libya  could 
not  amend  or  terminate  the  concessions  without  the  consent  of  the  com¬ 
panies  showed  that  the  parties  did  not  intend  to  submit  the  concessions 
to  a  regime  of  administrative  contracts,  since  these  clauses  were  incom¬ 
patible  with  the  power  of  termination  which  any  such  regime  would  vest  in 
the  contracting  State.195 

Having  thus  rejected  the  various  grounds  on  which  Libya’s  actions 
might  have  been  held  to  be  justified,  Professor  Dupuy  granted  a  declara¬ 
tion  that  Libya  had  acted  in  breach  of  the  concessions.196 

(c)  LIAMCO  v.  Libya 


i.  Pacta  sunt  servanda 

Dr.  Mahmassani’s  approach  was  initially  similar  to  that  of  Professor 
Dupuy.  He  began  by  considering  the  scope  of  the  principle  pacta  sunt 
servanda  and  then  considered  whether  any  exception  existed  which  would 
justify  Libya’s  actions.  Like  Professor  Dupuy,  he  decided  that  the 
concessions  were  basically  contractual  according  to  Libyan  law  and 
international  law. 

Although  a  concession  contract  partakes  of  mixed  public  and  private  legal 
character,  it  retains  a  predominant  contractual  nature.197 

Moreover,  he  noted  that  the  form  and  style  of  the  Libyan  oil  concessions, 
in  particular  their  stabilization  provisions,198  revealed  that  the  parties 
had  intended  to  enter  into  a  predominantly  contractual  arrangement.  In 

192  53  I. L.R.  389  31463-8.  193  Ibid.,  31467-8. 

194  Ibid.,  at  463-7.  Professor  Dupuy  held  that  the  same  was  true  of  Libyan  law  but  it  is  not  entirely 
clear  that  this  is  so.  In  BP  v.  Libya  Judge  Lagergren  characterized  the  BP  concession  as  an 
administrative  contract  under  Libyan  law:  53  I.L.R.  297  at  324-  Judge  Lagergren  does  not  appear, 
however,  to  have  attached  any  great  significance  to  this  fact;  in  particular,  he  evidently  did  not  consider 
that  it  weakened  the  effect  of  the  stabilization  clause. 

195  Ibid.,  at  466-7. 

197  62  I.L.R.  140  at  169. 


196  Ibid.,  at  51 1. 
198  See  above,  p.  28. 
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discussing  the  sanctity  of  contracts,  Dr.  Mahmassani  held  that  pacta  sunt 
servanda  was  a  principle  common  to  both  Libyan  and  international  law 
and  was  applicable  to  the  LIAMCO  concessions.199 

2.  The  right  of  nationalization 

Dr.  Mahmassani  held,  however,  that  in  regard  to  concessions  the 
principle  pacta  sunt  servanda  was  qualified  by  the  right  of  States  to 
nationalize.  He  regarded  this  conclusion  as  being  justified  by  extensive 
State  practice  since  the  First  World  War  and  by  all  the  relevant  General 
Assembly  resolutions,  including  both  Resolution  1803  and  the  new  inter¬ 
national  economic  order  resolutions.  Speaking  of  all  these  resolutions,  he 
concluded  that 

. .  .  the  said  resolutions,  if  not  a  unanimous  source  of  law,  are  evidence  of  the  recent 
dominant  trend  of  international  opinion  concerning  the  sovereign  right  of  States 
over  their  natural  resources, 

but  immediately  qualified  this  by  saying  that  this  right 

...  is  always  subject  to  the  respect  for  contractual  agreements  and  to  the  obligation 
of  compensation.200 

Elaborating  upon  the  scope  of  this  right  of  nationalization,  he  considered 
three  grounds  advanced  by  LIAMCO  for  holding  that  the  Libyan 
nationalization  was  unlawful:  its  allegedly  ‘political’  motive,  discrimina¬ 
tory  nature  and  the  absence  of  compensation.201 

Dr.  Mahmassani  rejected  the  first  of  these  objections  on  the  ground  that 
the  requirement  that  nationalization  be  for  a  legitimate  public  purpose  was 
no  longer  part  of  international  law.  The  motives  for  nationalization  were 
of  no  concern  to  international  law  unless  they  took  the  form  of  discrimina¬ 
tion.  He  considered  it  to  be  well  established  that  ‘a  purely  discriminatory 
nationalization  is  illegal  and  wrongful’.202  However,  like  Professor  Dupuy, 
he  was  not  prepared  to  regard  the  Libyan  nationalization  of  1973-4  as 
discriminatory,  so  that  this  argument  was  rejected  on  its  facts.203 
LIAMCO  succeeded  only  on  the  third  ground.  Dr.  Mahmassani  accepted 
that  the  right  of  nationalization  was  subject  to  the  duty  to  pay  compensa¬ 
tion  and  held  that  as  the  provisions  for  compensation  in  the  Libyan 
decrees  had  apparently  never  been  implemented,  Libya  had  violated  this 
requirement.204 


(d)  Comment 

The  conclusion  in  the  three  cases  that  Libya  had  violated  the  concessions 
has  significant  implications,  not  only  for  the  law  relating  to  concessions 
but  also  for  the  rules  of  international  law  concerning  nationalization  in 


199  62  I.L.R.  140  at  190-1  and  196-7. 

202  Ibid.  203  Ibid. 


200  Ibid.,  at  189. 


201  Ibid.,  at  194. 
204  Ibid.,  at  196-7. 
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general.  While  there  are  differences  between  the  awards,  particularly 
between  the  Texaco/ Calasiatic  award  and  the  LIAMCO  award,  there  is  a 
substantial  measure  of  agreement  on  the  most  fundamental  issues. 


i.  Reaffirmation  of  the  existence  of  international  laze  limits  on  the  right  to 
nationalize 


The  awards  expressly  confirm  that  the  right  to  nationalize  foreign- 
owned  property  and  interests  continues  to  be  subject  to  limitations 
imposed  by  international  law.  The  first  such  restriction,  recognized  in 
both  BP  and  LIAMCO ,  is  that  the  right  of  a  State  to  nationalize  is  subject 
to  a  duty  to  pay  compensation.  Both  awards  take  the  view  that  the  question 
of  compensation  is  regulated  by  international  law  rather  than  falling  within 
the  exclusive  domain  of  the  nationalizing  State’s  own  law.205  Neither 
Judge  Lagergren  nor  Dr.  Mahmassani  was  prepared  to  accept  that  a 
promise  of  compensation  in  a  decree  of  nationalization  which  was  still 
unfulfilled  over  two  years  later  satisfied  this  requirement  of  compensation. 
In  assessing  the  amount  of  compensation  due  to  LIAMCO,  Dr.  Mah¬ 
massani  awarded  an  amount  which  he  regarded  as  appropriate  in  the  light 
of  international  law  rather  than  endeavouring  to  apply  the  rules  of  Libyan 
law  concerning  compensation  to  nationalized  enterprises.206 

The  second  restriction  recognized  in  BP  and  LIAMCO  is  that  a  dis¬ 
criminatory  nationalization  will  be  unlawful  per  se.  As  has  been  seen,  this 
conclusion  was  an  essential  part  of  the  decision  in  BP ,207  while  it  was 
accepted  in  LIAMCO  even  though  the  Sole  Arbitrator  rejected  the  allega¬ 
tion  that  the  nationalization  in  that  case  was  discriminatory.208  The  only 
point  on  which  the  two  awards  may  differ  is  over  whether  modern  inter¬ 
national  law  requires  that  nationalization  be  for  a  legitimate  public 
purpose.209  Nevertheless,  even  here  the  disagreement  does  not  extend  very 
far.  Dr.  Mahmassani  accepted  that  political  motives  for  expropriation 
which  took  ‘the  shape  of  discrimination  as  a  result  of  political  retaliation’ 
would  render  a  nationalization  unlawful,210  so  that  his  award  does  not  cast 
any  doubt  on  the  actual  decision  in  the  BP  case. 

While  the  Texaco jCalasiatic  award  does  not  devote  the  same  attention 
to  these  questions,211  Professor  Dupuy  accepted  that  a  discriminatory 
nationalization  would  be  contrary  to  international  law.212  In  addition,  his 


205  Contrary  to  one  interpretation  of  Article  2  (2)  (c)  of  the  Charter  of  Economic  Rights  and  Duties 
of  States.  For  an  argument  that  this  provision  does  not  withdraw  the  question  of  compensation  from 
the  sphere  of  international  law,  see  Brownlie,  Principles  of  Public  International  Law  (3rd  edn.,  1979), 
at  p.543.  206  62  I.L.R.  140  at  200-16.  See  below,  pp.  77  ff. 

207  Seep.  54,  above.  208  See p.  58,  above. 

209  Judge  Lagergren  gave  as  one  of  the  reasons  for  regarding  the  BP  Nationalization  Law  as 
unlawful  the  fact  that  it  was  passed  for  ‘extraneous  political  reasons’:  53  I.L.R.  297  at  329.  It  is  not 
clear  whether  this  factor  was  regarded  as  a  sufficient  ground  in  itself  or  only  in  conjunction  with  the 
element  of  discrimination.  It  is  thought  that  the  latter  is  the  better  view,  in  which  case  the  award  does 
not  differ  from  that  in  LIAMCO ;  see  Brownlie,  Principles  of  Public  International  Law  (3rd  edn. ,  1979), 
atpp.  544-5.  210  62  I.L.R.  i4oat  194. 

211  Dupuy  regarded  the  nationalization  as  unlawful  per  se  for  reasons  discussed  at  p.  60,  below. 

212  53  I.L.R.  389  at  479-80. 
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decision  that  the  new  international  economic  order  resolutions  had  not 
displaced  the  rules  embodied  in  Resolution  1803  shows  that  he  also 
regarded  compensation  as  an  essential  element  of  a  lawful  nationalization. 
The  rejection  in  Texaco / C alasiatic  v.  Libya  of  the  notion  that  the  Declara¬ 
tion  of  a  New  International  Economic  Order  and  the  Charter  of  Economic 
Rights  and  Duties  of  States  have  given  rise  to  a  new  law  on  nationalization 
is  itself  of  great  significance.213  This  aspect  of  the  decision  has  been 
criticized  as  being  insensitive  to  the  view  of  the  developing  countries214 
and  giving  the  industrialized  States  a  veto  on  any  change  in  customary 
international  law.215  Nevertheless,  the  reasoning  in  the  award  is  convinc¬ 
ing.  While  the  resolutions  on  the  new  international  economic  order  were 
passed  by  substantial  majorities,  the  strength  of  opposition  to  the  relevant 
provisions  makes  clear  that  they  did  not  represent  a  consensus  between  the 
investing  States  and  the  recipient  countries.  The  traditional  rules  on 
nationalization  which  Professor  Dupuy  and  the  other  Arbitrators  affirmed 
may  have  been  the  subject  of  considerable  debate  for  many  years,216  but 
they  had  received  the  support  of  just  such  a  consensus  as  recently  as  1962 
in  General  Assembly  Resolution  1803. 217  Even  if  the  resolutions  on  the 
new  international  economic  order  had  been  intended  to  be  more  than 
statements  de  lege  ferenda, 218  it  is  difficult  to  see  how  they  could  have  dis¬ 
placed  this  recent  statement  of  international  law  unless  they  had  received 
a  similar  measure  of  support. 

2.  Reaffirmation  of  the  power  of  a  State  to  bind  itself  by  contract 

More  controversial  but  of  considerable  importance  is  the  decision  that 
a  State  may  enter  into  binding  contractual  undertakings  which  restrict  its 
right  of  nationalization.  While  all  three  arbitrators  held  that  Libya  had 
undertaken  binding  obligations  in  the  concessions,  the  TexacojC alasiatic 
award  goes  furthest,  holding  that  a  State  may  contract  not  to  exercise  its 
power  of  nationalization  at  all  in  respect  of  a  particular  enterprise  for  a 
limited  period  of  time.  In  LIAMCO  v.  Libya  Dr.  Mahmassani  held  that 
Libya  could  lawfully  have  terminated  the  concessions,  notwithstanding 


213  It  has  been  welcomed  by  the  United  Kingdom  Government  as  confirmation  of  the  views 
expressed  by  the  United  Kingdom  delegate  in  the  General  Assembly  debates.  See  Statement  by  the 
United  Kingdom  representative  (Sir  Ian  Sinclair)  at  the  14th  Plenary  Meeting  of  the  Vienna  Con¬ 
ference  on  State  Succession  in  Relation  to  Treaties,  this  Year  Book ,  49  (1978),  pp.  383-4. 

214  Fatouros,  American  Journal  of  International  Law,  74  (1978),  p.  134,  and  Kuusi,  op.  cit.  above 
(p.  ss  n.  1 8s),  at  p.  152. 

215  Rigaux,  Revue  critique  de  droit  international  prive,  1978,  p.  435,  at  pp.  458-9. 

216  For  a  review  of  this  debate,  see  Brownlie,  Principles  of  Public  International  Law  (3rd  edn.,  1979), 
PP-  531-45- 

217  Resolution  1 803  does,  of  course,  leave  several  questions,  such  as  the  exact  measure  of  compensa¬ 
tion,  open  but  it  does  embody  the  principles  of  respect  for  State  contracts  and  the  notion  of  inter¬ 
national  legal  restraints  on  the  right  of  nationalization. 

218  It  is  submitted  that  they  were  not  intended  to  be  declaratory  of  existing  law;  see  Akehurst,  this 
Year  Book,  46  (1974-5),  P-  1,  at  p.  6;  Brownlie,  Principles  of  Public  International  Law  (3rd  edn.,  1979), 
PP-  542-3  (though  he  maintains  that  the  resolutions  are  ‘vehicles  for  the  evolution  of  State  practice’, 
p.  542);  and  G.  White,  Virginia  Journal  of  International  Law,  16  (1976),  p.  323. 
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the  stabilization  clauses,  by  means  of  a  non-discriminatory  nationalization 
accompanied  by  compensation.215'  He  thus  found  that  only  Libya’s  failure 
to  pay  compensation,  not  the  nationalization  itself,  was  unlawful.  The 
LIAMCO  award  still  decides,  however,  that  an  internationalized  con¬ 
cession  imposes  a  restriction  on  the  right  of  the  contracting  State  to 
nationalize,  since  Dr.  Mahmassani  made  clear  that  compensation  was  due 
in  respect  of  the  company’s  rights  under  that  concession  and  had  to  take 
account  of  the  fact  that  the  nationalization  had  frustrated  the  intentions  of 
the  contracting  parties.220  He  thus  suggested  that  the  presence  of  stabiliza¬ 
tion  provisions  in  a  concession  may  at  least  impose  a  financial  restriction 
upon  the  contracting  State’s  power  of  nationalization.  Nevertheless,  the 
LIAMCO  award  differs  from  TexacojCalasiatic,  where  Professor  Dupuy 
held  that  nationalization  contrary  to  contractual  guarantees  was  unlawful 
per  se,  regardless  of  the  issue  of  compensation.221 

This  aspect  of  the  TexacojCalasiatic  award  has  been  criticized  by  a 
number  of  writers  because  it  imposes  a  major  restriction  on  a  State’s 
freedom  of  action  which  had  not  previously  found  sufficient  support  in 
international  law.222  Nevertheless,  Professor  Dupuy’s  position  has  much 
to  recommend  it.  In  holding  that  the  acceptance  of  a  limited  undertaking 
by  a  State  not  to  exercise  certain  sovereign  rights  was  compatible  with  the 
concept  of  permanent  sovereignty  over  natural  resources,  Professor 
Dupuy  emphasized  that  a  contrary  view  would  in  fact  be  a  restriction  of 
that  sovereignty  since  it  would  deny  States  the  opportunity  of  attracting 
foreign  investment  by  offering  guarantees  to  the  investor.223  That  the 
capacity  to  enter  into  binding  obligations  is  an  attribute  of  State 
sovereignty,  rather  than  a  restriction  upon  it,  has  long  been  accepted  in 
relation  to  treaties,  as  was  stated  by  the  Permanent  Court  of  International 
Justice  in  the  Wimbledon 224  case.  The  same  point  was  made  in  respect  of 
contracts  in  ARAMCO 225  and  Sapphire  v.  NIOC.226  However,  it  is  par¬ 
ticularly  well  illustrated  by  the  facts  of  the  TexacojCalasiatic  case.  The 
vital  safeguards  contained  in  the  no  change  clause  and  the  choice  of  law 
provision  had  been  incorporated  in  the  contracts  in  1963  and  1966  as  an 
inducement  offered  by  the  Government  in  return  for  the  surrender  of 
significant  economic  advantages  by  the  companies.227  If  Libya  had  been 
unable  to  offer  such  an  inducement,  she  would  have  been  deprived  of  a 

219  62  I. L.R.  140  at  197.  220  Ibid.,  at  213. 

221  S3  I. L.R.  389  at  494-5.  The  provisions  for  compensation  contained  in  the  decrees  nationalizing 
Texaco  and  Calasiatic  are  not  discussed  in  the  award.  The  BP  award  is  ambiguous  on  this  point  as  the 
nationalization  in  that  case  was  held  to  be  unlawful  for  a  variety  of  reasons:  see  p.  54,  above. 

222  See,  in  particular,  Brownlie,  loc.  cit.  above  (p.  49  n.  142),  at  p.  308;  Fatouros,  loc.  cit  above  (p.  60 
n.  214);  Kuusi,  op.  cit.  above  (p.  55  n.  185),  at  p.  152;  and  Rigaux,  loc.  cit.  above  (p.  60  n.  215),  at 
pp.  455-9.  For  more  favourable  reactions,  see  Bowett,  Cambridge  Law  Journal,  37  (1978),  p.  5,  and  von 
Mehren  and  Kourides,  American  Journal  of  International  Law,  75  (1981),  p.  476,  at  pp.  513-33. 

223  53  I. L.R.  389  at  473  and  482.  224  P.C.IJ.,  Series  A,  No.  1,  atp.  25. 

225  27  I. L.R.  1 17  at  168  and  212. 

226  35  I.L.R.  136  at  173.  See  also  the  decision  of  the  United  States  Supreme  Court  in  Perry  v.  United 

States,  294U.S.  330(1934).  227  53  I.L.R.  389  at45o-2. 
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valuable  bargaining  counter.  The  majority  opinion  in  Revere  Copper  Inc. 
v.  OPIC,  which  followed  the  Texaco fCalasiatic  award  on  this  point,  con¬ 
firms  this  argument.  In  that  case,  the  Jamaican  Government’s  guarantees 
in  respect  of  taxation  had  been  a  decisive  factor  in  persuading  Revere  to 
obtain  bauxite  from  Jamaica  and  to  agree  to  refine  it  there.228 

It  is  also  important  to  note  the  limits  of  Professor  Dupuy’s  decision  that 
a  State  can  restrict  its  freedom  of  action  by  contract.  In  reaching  this  con¬ 
clusion,  Professor  Dupuy  was  clearly  influenced  by  the  limited  nature  of 
the  restrictions  accepted  by  the  contracting  State  upon  the  exercise  of  its 
sovereignty.229  The  undertakings  not  to  terminate  or  amend  the  contracts 
were  for  a  limited  period,  fifty  years.  Libya  retained  the  exercise  of  many 
of  its  sovereign  rights  in  respect  of  these  concessions,  for  example,  its 
power  to  regulate  in  the  interests  of  conservation  the  amount  of  oil 
extracted.230  Although  it  has  been  argued  that,  since  all  Libya’s  oil 
concessions  were  in  the  same  terms  and  oil  was  the  country’s  only 
resource,  the  concessions  were  tantamount  to  a  surrender  of  economic 
sovereignty,231  the  extent  of  the  powers  retained  by  Libya  under  the 
concessions  is  demonstrated  by  the  fact  that  they  gave  the  Libyan 
Government  sufficient  bargaining  power  to  oblige  the  concession-holders 
to  accept  a  number  of  amendments,  including  an  increase  in  the  posted 
prices  and  an  increase  in  the  profits  tax  from  50  per  cent  to  55  per  cent.232 
Moreover,  at  the  time  the  1973  Nationalization  Law  was  enacted,  Texaco 
and  Calasiatic  were  in  the  process  of  negotiating  with  Libya  further 
changes  in  the  economic  provisions  of  the  concessions.233 

It  can  be  argued  that  undertakings  not  to  nationalize  investments  should 
be  embodied  in  treaties  between  the  host  State  and  the  State  of  incorpora¬ 
tion  of  the  investor,  rather  than  in  contracts.234  While  this  argument  has 
the  advantage  that  such  an  arrangement  may  appear  less  insulting  to  the 
sovereignty  of  the  host  State,  it  overlooks  an  important  feature  of  foreign 
investment.  The  majority  of  the  capital-exporting  States  have  market  or 
mixed  economies  in  which  overseas  investment  is  largely  in  private,  rather 
than  governmental,  hands.235  Nevertheless,  an  investment  by  a  United 
States  corporation  in  Libya  involves  a  commitment  of  United  States  assets 
just  as  an  investment  made  directly  by  a  socialist  State  involves  a  com- 

228  56  I.L.R.  258  at  276.  229  Seep.  55,  above. 

230  It  was  pointed  out  in  the  LIAMCO  award  that  Libya  had  used  this  pow'er  as  a  means  of  putting 
pressure  on  the  companies:  62  I.L.R.  140  at  161. 

231  By  Rigaux,  loc.  cit.  above  (p.  60  n.  215),  at  pp.  454-5. 

232  53  I.L.R.  297  at  320-1  (BP  v.  Libya).  See  also  the  Royal  Libyan  Government’s  Decree  of 
20  November  1 965  stating  that  any  company  refusing  to  agree  to  the  amendments  which  the  Govern¬ 
ment  sought  in  the  financial  terms  of  the  concessions  would  not  be  eligible  for  future  concessions 
(quoted  in  LIAMCO  v.  Libya,  62  I.L.R.  140  at  154). 

233  53  I.L.R.  389  at  414-15. 

234  Professor  Jimenez  de  Arechaga  would  deny  the  validity  of  such  an  undertaking  even  if  it  were 
contained  in  a  treaty:  Recueil  des  cours,  159  (1978-I),  p.  1,  at  pp.  297-8.  For  a  reply  to  this  argument, 
see  Brownlie,  Recueil  des  cours,  162  (1979-I),  p.  245,  at  pp.  309-10. 

235  It  is  not  suggested  that  the  same  considerations  apply  in  the  case  of  overseas  aid,  in  which 
government  agencies  play  a  far  greater  part. 
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mitment  of  that  State’s  assets.236  The  two  types  of  State  simply  choose  to 
organize  their  economies  in  different  ways.  To  insist  that  an  investment 
can  only  be  protected  by  treaty  and  not  by  contractual  safeguards  would 
discriminate  in  favour  of  investment  by  those  countries  in  which  there  is 
a  greater  degree  of  government  involvement  in  overseas  investment.  It 
would  also  constitute  undue  interference  with  the  freedom  of  investing 
States  to  determine  the  extent  of  government  involvement  in  their  own 
economies  since,  although  capital-exporting  States  frequently  conclude 
treaties  for  the  protection  of  investments,  to  oblige  them  to  do  so  in  respect 
of  all  overseas  investment  by  their  nationals  which  they  wished  to  be 
adequately  protected  would  put  pressure  upon  such  States  to  play  an 
increasingly  prominent  part  in  an  important  sector  of  their  economies. 
Moreover,  treaty  arrangements  lack  the  flexibility  of  contractual  safe¬ 
guards,  since  they  usually  cover  many  different  investments.  The  Texaco / 
Calasiatic  approach  allows  for  the  negotiation  of  different  arrangements 
for  each  investment  project,  so  that  account  can  be  taken  of  differences  in 
the  circumstances  of  projects  as  well  as  changes  in  the  bargaining  strength 
of  the  parties. 

The  extent  to  which  this  aspect  of  the  Texaco / Calasiatic  award  can  be 
regarded  as  an  authoritative  statement  of  international  law  is  difficult  to 
assess.  As  has  been  seen,237  it  was  rejected  in  LIAMCO  v.  Libya  in  favour 
of  the  view  that  even  a  concession  which  contained  an  unambiguous 
stabilization  provision  was  subject  to  the  contracting  State’s  right  to 
nationalize  on  payment  of  compensation,  a  right  which  Dr.  Mahmassani 
likened  to  the  right  of  the  State  under  some  systems  of  administrative  law 
to  repurchase  a  concession  on  payment  of  an  indemnity.238  The  BP  award 
does  not  discuss  the  point.  Whilst  Judge  Lagergren  held  that  Libya  had 
acted  unlawfully  and  referred  to  her  actions  as  a  fundamental  breach  of  the 
concessions,239  he  gave  several  other  reasons  for  his  decision  that  the  BP 
Nationalization  Law  was  unlawful.  It  is  suggested  that  Professor  Dupuy’s 
decision  was  correct.  Although  in  practice  the  concession-holder  pre¬ 
maturely  deprived  of  his  right  by  an  act  of  nationalization  will  usually 
settle  for  a  sum  of  money  by  way  of  compensation,  thereby  narrowing  the 
gap  between  the  views  expressed  in  Texaco/ Calasiatic  and  LIAMCO,  that 
act  of  nationalization  should  nevertheless  be  regarded  as  unlawful  in  so  far 
as  it  defies  an  express  contractual  guarantee.  Only  that  approach  will  give 
effect  to  the  intentions  of  the  contracting  parties  in  drawing  up  the 
guarantees  which,  for  the  reasons  given  above,  should  be  respected. 

236  See  the  views  expressed  by  Professor  Jimenez  de  Arechaga  in  ‘The  Duty  to  Compensate  for 
Nationalization  of  Foreign  Property’,  Memorandum  submitted  to  the  Subcommittee  on  State 
Responsibility  of  the  International  Law  Commission,  Doc.  A/CN.4/152,  16  January  1963,  Annex  II, 
and,  more  recently,  in  Recueil  des  cours,  159  (1978-I),  p.  1,  at  pp.  295  f. 

237  See  pp.  60  f.,  above.  238  62  I. L.R.  140  at  197. 

239  S3  I. L.R.  297  at  329.  This  categorical  statement  that  Libya  had  acted  unlawfully  shows  that 

Judge  Lagergren’s  subsequent  decision  that  the  concession  had  nevertheless  been  terminated  (see 
pp.  65  ff.,  below)  should  not  be  taken  as  support  for  Dr.  Mahmassani’s  view.  See  the  discussion  at 
p.  75,  below. 
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Moreover,  acceptance  of  the  Texaco / Calasiatic  doctrine  does  not  imply 
complete  rigidity.  As  will  be  shown  in  the  next  section,  that  decision  does 
not  exclude  the  possibility  that  a  contracting  State  may  be  entitled  to 
renegotiate  or  amend  the  provisions  of  an  internationalized  contract  in  the 
light  of  changed  circumstances. 

3.  The  rules  applicable  to  internationalized  agreements— the  international 
law  of  contracts 

One  of  the  principal  criticisms  of  the  whole  concept  of  internationalized 
contracts  has  been  that  none  of  the  arbitral  awards  which  uphold  this 
concept  are  said  to  reveal  rules  of  substantive  law  suitable  for  governing 
such  contracts.  Thus  both  Professors  Fatouros  and  Rigaux  criticize  the 
Texaco  I  Calasiatic  award  for  its  emphasis  on  pacta  sunt  servanda ,240 
Professor  Dupuy’s  reliance  on  pacta  sunt  servanda  as  a  principle  of  the 
international  law  of  contracts  is  said  to  be  misguided  because,  while  the 
importance  of  this  principle  is  beyond  doubt,  what  matters  is  the  scope  of 
the  exceptions  to  it.  By  rejecting  the  exceptions  advanced  by  Libya  and  the 
concept  of  administrative  contracts,  Professor  Dupuy  is  alleged  to  have 
taken  a  rule  of  the  law  of  treaties,  designed  to  govern  agreements  between 
States,  and  the  private  law  of  contract,  designed  for  agreements  between 
private  parties,  and  applied  it  in  the  very  different  context  of  an  agreement 
between  a  State  and  a  private  party  with  no  thought  for  the  differences 
between  these  types  of  agreement. 

It  is  true  that  the  only  rule  of  the  international  law  of  contracts  expressly 
stated  in  this  part  of  the  Texaco  I  Calasiatic  award  is  that  that  law  is  based 
upon  the  notion  of  pacta  sunt  servanda,  thereby  suggesting  that  the  inter¬ 
national  law  of  contracts  relies  for  its  substantive  rules  upon  analogies  with 
the  law  of  private  contracts  and  the  public  international  law  of  treaties 
rather  than  upon  civil  law  notions  of  administrative  contracts.241  Never¬ 
theless,  in  applying  this  principle  to  the  case  before  him,  Professor  Dupuy 
considered  several  possible  exceptions  to  this  rule  and,  in  rejecting  their 
application  to  the  case,  did  much  to  define  the  scope  of  that  principle 
which,  as  has  been  seen,  he  did  not  regard  as  absolute.242  Moreover,  it  has 
to  be  remembered  that  the  case  was  essentially  a  simple  one.  Libya  had 
abruptly  terminated  the  concessions  rejecting  an  attempt  to  modify  their 
terms  by  negotiation.  Professor  Dupuy’s  decision  that  this  action  was 
a  breach  of  contract  does  not  rule  out  the  possibility  that  in  different 
circumstances  Libya  might  have  been  entitled  to  impose  changes  in  the 
terms.  Nothing  in  the  award  precludes  the  possibility  that  the  inter¬ 
national  law  of  contracts  may  include  some  concept  of  fundamental 

240  Fatouros,  loc.  cit.  above  (p.  60  n.  214),  at  p.  137,  Rigaux,  loc.  cit.  above  (p.  60  n.  215),  atpp.  450-2. 

241  See  p.  54,  above.  For  a  suggestion  that  the  international  law  of  contracts  might  be  based  upon 
administrative  law,  see  Friedmann,  The  Changing  Structure  of  International  Law  (1964),  p.  223. 

242  See,  e.g.,  Professor  Dupuy’s  insistence  that  it  could  provide  only  a  limited  restriction  on  the 
State’s  exercise  of  its  sovereignty,  above,  pp.  55  and  62. 
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change  of  circumstances,243  similar  to  that  of  the  law  of  treaties,244  or  a 
duty  based  upon  notions  of  equity  to  renegotiate  in  the  event  of  changed 
economic  conditions,  possibilities  which  are  raised,  albeit  only  briefly,  in 
the  LIAMCO  award.245  Moreover,  although  Professor  Dupuy  rejected 
the  idea  that  the  international  law  of  contracts  was  based  upon  the  French 
law  of  administrative  contracts,  he  did  not  rule  out  the  possibility  that 
some  of  the  features  of  public  law  contracts  may  form  part  of  the  rules  of 
international  law.  As  the  International  Court  of  Justice  pointed  out,  in  the 
first  South  West  Africa  opinion,246  international  law  may  borrow  features 
of  municipal  law  concepts  without  adopting  the  whole  institution.  Again, 
the  LIAMCO  award  raises  this  possibility  more  clearly,247  while  both 
LIAMCO  and  BP  refer  to  public  law  concepts  in  their  consideration  of 
remedies.248  It  is  simply  that  the  facts  of  Texaco / Calasiatic  did  not  provide 
much  scope  for  the  development  of  rules  of  this  kind. 

V.  The  Effects  of  Libya’s  Actions 

In  many  ways  the  most  interesting  matter  discussed  in  the  awards  is 
the  legal  effect  of  Libya’s  repudiation  of  the  concessions.  The  legal  con¬ 
sequences  of  the  repudiation  of  an  internationalized  agreement  by  the 
contracting  State  have  received  relatively  little  attention  from  writers  or 
arbitral  tribunals  compared  with  the  subject  of  the  proper  law  of  such 
agreements.249  When  the  subject  has  been  considered,  discussion  has 
usually  turned  upon  the  question  of  remedies.  However,  it  is  also  essential 
to  examine  the  substantive  question  whether  a  repudiatory  breach  of 
contract  by  the  State  automatically  brings  the  contract  to  an  end  or  merely 
gives  the  innocent  party  the  option  of  terminating  it.  The  discussion  of  this 
subject  in  the  Libyan  cases  is  thus  of  great  importance. 

(a)  BP  v.  Libya 

i .  The  declarations  requested  by  BP 

BP  sought  the  following  declarations: 

i.  The  Libyan  Nationalization  Law  of  7  December  1971  and  the  subsequent 
implementation  thereof  were  each  a  breach  of  the  obligations  of  the  Libyan 
Government  owed  to  the  Claimant  under  the  Concession  Agreement  and  so 
remain; 

243  See  the  suggestion  advanced  by  Sir  Hersch  Lauterpacht  in  his  draft  submissions  for  the  United 
Kingdom  in  the  Anglo-Iranian  Oil  Co.  case  ( Collected  Papers ,  vol.  4,  p.  24  at  p.  44).  See  also 
Shawcross,  Recueil  des  cours ,  102  (1961-I),  p.  343,  at  pp.  353  ff. 

244  Vienna  Convention  on  the  Law  of  Treaties  1969,  Article  62. 

245  62  I. L.R.  140  at  169-70  and  193.  246  I.C.J.  Reports,  1950,  p.  227. 

247  62  I. L.R.  140  at  169-70.  248  See  pp.  67  ff.,  below. 

249  See,  however,  the  article  by  Schwebel,  in  Symposium,  Private  Investors  Abroad— Rights  and 

Duties  (Southwestern  Legal  Foundation,  1965),  p.  201;  O’Connell,  International  Law  (2nd  edn., 
1970),  vol.  2,  p.  991;  and  the  more  general  article  by  Mann,  this  Year  Book,  48  (1976-7),  p.  1.  For 
consideration  of  this  subject  by  arbitral  tribunals,  see  the  ARAMCO  arbitration,  27  I.L.R.  1 17,  and 
the  cases  discussed  by  Wetter  and  Schwebel  in  this  Year  Book,  40  (1964),  P-  183. 
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2.  The  said  breaches  were  and  are  ineffective  to  terminate  the  Concession 
Agreement,  which  remains  in  law  valid  and  subsisting; 

3.  The  Claimant  is  entitled  to  elect,  at  any  time  so  long  as  the  Respondent’s 
breach  continues,  to  treat  the  Concession  Agreement  as  at  an  end; 

4.  The  Claimant  is  entitled  to  be  restored  to  the  full  enjoyment  of  its  rights 
under  the  Concession  Agreement; 

5.  The  Claimant  is  the  owner  of  its  share  of  any  crude  oil  extracted  from  the 
area  of  the  Concession  Agreement  after  as  well  as  before  7  December  1971  and  of 
all  installations  and  other  physical  assets,  and  the  Libyan  Government  has  no 
right  to  any  such  oil,  installations  or  physical  assets,  which  it  can  enjoy  or  transfer 
to  any  third  party; 

6.  Performance  of  the  Claimant’s  obligations  under  the  Concession  Agree¬ 
ment  is  suspended  for  so  long  as  the  Libyan  Government  remains  in  breach 
thereof;  .  .  .250 

Declaration  1  was  granted  for  reasons  which  have  already  been  dis¬ 
cussed.251  The  second  declaration  requested  was  of  crucial  importance, 
because  it  raised  the  question  whether  the  BP  concession  had  survived  the 
nationalization.  Declarations  3,  4,  5  and  6  concerned  four  quite  distinct 
consequences  which  might  or  might  not  follow  in  law  if  the  concession  was 
held  to  have  survived.  BP  also  requested  a  declaration  that  it  was  entitled 
to  damages. 

2.  The  Arbitrator' s  restatement  of  the  claims 

Judge  Lagergren,  however,  restated  these  claims  in  such  a  way  as  to 
examine  whether  the  concession  had  survived  the  nationalization  at  the 
same  time  as  he  considered  what  remedies  he  should  grant.252  Further¬ 
more,  he  took  the  view  that,  as  requested,  declaration  4  was  in  reality  a 
claim  for  specific  performance  or  restitutio  in  integrum  and  interpreted  this 
as  BP’s  main  claim.  He  rejected  the  idea  of  a  distinction  between  a  claim 
for  specific  performance  and  the  declarations  actually  requested  by  BP: 

It  may  be  argued  that  the  Claimant  does  not  in  fact  ask  for  an  order  of  restitutio 
in  integrum ,  but  merely  for  a  declaratory  statement  as  to  its  legal  position  under  the 
BP  concession  and  with  respect  to  certain  property  and  that  the  issue  of  whether 
restitution  in  kind  is  an  available  remedy  therefore  is  not  presented.  Such  a 
distinction,  subtle  though  it  is,  may  be  relevant  for  a  proper  understanding  of  the 
decisions  of  international  tribunals.  The  Tribunal  holds,  however,  that  no  such 
distinction  should  be  made.  If  it  is  found  that  the  Claimant  is  entitled  to  be 
restored  to  the  full  enjoyment  of  its  rights  under  the  BP  Concession,  and  is  the 
owner  of  the  oil  and  the  assets  referred  to,  then  the  Claimant  is  entitled  to  an  order 
for  specific  performance  or,  alternatively,  a  declaratory  award  of  entitlement  to 
specific  performance.253 

Moreover,  he  then  held  that,  although  the  survival  of  the  concession  and 
the  availability  of  specific  performance  might  be  treated  as  separate 

250  53  I.L.R.  297  at  323.  In  the  alternative,  BP  sought  a  declaration  that  it  was  entitled  to  damages 
the  amount  of  which  was  to  be  determined  in  later  proceedings.  261  See  p.  54,  above. 

252  Ibid.,at330-i.  253  Ibid.,at330. 
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questions  for  some  purposes  of  analysis,  ‘it  is  hardly  realistic  to  treat  in 
depth  abstract  rights  and  concrete  remedies  without  correlating  the 
two  .~54  Judge  Lagergren  therefore  considered  the  five  requested  declara¬ 
tions  to  be  dependent  upon  the  availability  of  specific  performance  or 
restitutio  in  integrum. 

3.  The  availability  of  specific  performance 

The  remainder  of  the  award  in  BP  v.  Libya  is  thus  taken  up  with  the 
availability  of  specific  performance  in  Libyan  law,255  public  international 
law256  and  the  general  principles  of  law.257  Judge  Lagergren  admitted  that 
Libyan  law  recognized  the  remedy  of  specific  performance,  but  he  was 
unable  to  decide  on  the  extent  to  which  the  remedy  was  available  under 
that  law.  Turning  to  public  international  law,  he  examined  the  practice 
of  international  tribunals  in  respect  of  customary  international  law,  dis¬ 
tinguishing  between  cases  relating  to  State  territory  or  other  vital  interests 
and  cases  concerning  economic  interests.  He  noted  that  no  tribunal  had 
ever  awarded  specific  performance  or  restitutio  in  integrum  in  a  case  of 
the  second  kind.  He  therefore  decided  that,  notwithstanding  the  famous 
dictum  in  the  Chorzow  Factory  case258  and  a  number  of  other  pronounce¬ 
ments,  damages  were  the  primary  remedy  in  public  international  law.259 
Judge  Lagergren  concluded 

.  .  .  that  it  is  arguable  that  when  an  international  contractual  obligation  is  unlaw¬ 
fully  abrogated  by  one  party,  the  other  party  may  regard  the  agreement  as  still 
existing  unless  it  elects,  within  a  reasonable  time,  to  terminate  it,  and  that  such 
innocent  party  further,  during  the  intervening  period,  may  suspend  its  per¬ 
formance  thereunder.  However,  the  stated  principle  of  the  continuing  validity  of 
the  agreement  rests  only  on  a  basis  of  extreme  generality  and  has  never  been  fully 
considered  in  the  context  of  facts  such  as  those  which  are  at  issue  here  where  one 
party  is  a  sovereign  State. 

The  important  question  is  what  remedies  would  be  available  to  the  party 
claiming  the  continuance  of  the  agreement.260 

254  Ibid. 

255  Ibid.,  at  331-2.  See,  however,  the  comments  by  von  Mehren  and  Kourides,  American  Journal  of 
International  Law ,  75  (1981),  p.  476  at  pp.  498-9,  suggesting  that  there  was  a  lack  of  evidence  about  the 
availability  of  specific  performance  in  Libyan  law. 

256  53  I.L.R.  297  at  332-48. 

257  Ibid.,  at  348-50. 

268  P.C.I.J.,  Series  A,  No.  17.  The  Permanent  Court  had  remarked: 

‘The  essential  principle  contained  in  the  actual  notion  of  an  illegal  act — a  principle  which  seems 
to  be  established  by  international  practice  and  in  particular  by  the  decisions  of  arbitral  tribunals — 
is  that  reparation  must,  as  far  as  possible,  wipe  out  all  the  consequences  of  the  illegal  act  and 
re-establish  the  situation  which  would,  in  all  probability,  have  existed  if  that  act  had  not  been 
committed.  Restitution  in  kind,  or,  if  this  is  not  possible,  payment  of  a  sum  corresponding  to  the 
value  which  a  restitution  in  kind  would  bear  .  .  .’  (ibid.,  at  p.  47). 

The  remark  was  made  obiter ,  since  the  final  German  claim  was  for  damages.  For  assessment  of  the 
value  of  these  remarks,  compare  Judge  Lagergren,  53  I.L.R.  297  at  337-40,  with  Professor  Dupuy, 
53  I.L.R.  389  at  497-9- 

259  53  I.L.R.  297  at  347-8. 

260  Ibid.,  at  346. 
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The  examination  of  the  general  principles  of  law  took  the  same  form. 
Judge  Lagergren  noted  that  specific  performance  was  the  primary  remedy 
in  some  States  (notably  Germany  and  Denmark)  and  the  exceptional 
remedy  in  others  (notably  the  common  law  countries).261  However,  he 
emphasized  that  even  in  countries  where  specific  performance  was  the 
main  remedy,  it  was  unusual  for  it  to  be  granted  in  respect  of  a  long-term 
contract  or  against  the  State.  He  therefore  rejected  the  notion  that  there 
was  a  general  principle  of  law  to  the  effect  that  specific  performance  was 
available  in  cases  such  as  the  one  before  him.262  It  followed  that  since 
he  had  equated  BP’s  request  for  a  declaration  that  it  was  entitled  to  be 
restored  to  the  enjoyment  of  its  rights  under  the  concession  to  a  claim  for 
specific  performance,  he  refused  to  grant  this  declaration.263 

4.  The  survival  of  the  concession 

Judge  Lagergren  then  went  on  to  hold  that,  because  specific  per¬ 
formance  was  not  available  to  enforce  it,  the  BP  concession  had  to  be 
regarded  as  terminated,264  except  in  so  far  as  it  provided  the  basis  for  the 
Sole  Arbitrator’s  jurisdiction  and  power  to  award  damages.265  BP’s 
request  for  declaration  no.  2266  was  therefore  rejected.  Since  requested 
declarations  3,  5  and  6267  were  dependent  upon  BP  succeeding  in  its  claim 
that  the  concession  remained  in  force,  they  were  also  rejected.268  Holding 
that  BP’s  only  remedy  lay  in  damages,  Judge  Lagergren  granted  a  declara¬ 
tion  that  BP  was  entitled  to  an  award  of  damages,  the  amount  of  which  was 
to  be  determined  in  later  proceedings.269 

( b )  Texaco/Calasiatic  v.  Libya 
1.  The  Texaco  and  Calasiatic  claims 

The  two  companies  asked  the  Sole  Arbitrator  to  find  in  their  favour  as 
follows: 

.  .  .  3.  that  Libya  be  held  to  perform  the  Deeds  of  Concession  and  fulfil  their 
terms;  and 

4.  that  Libya  have  ninety  days  after  the  award,  being  from  the  time  of  the 
declaration  of  the  award  or  from  the  date  fixed  by  the  Sole  Arbitrator,  to  inform 
the  Arbitral  Tribunal  of  the  measures  which  it  has  taken  in  order  to  comply  with 
and  to  execute  the  award.270 

They  also  requested  declarations  that  Libya  had  violated  the  con¬ 
cessions.271 

261  S3  I.L.R.  297  at  349.  262  Ibid.,  at  350.  263  Ibid.,  at  353-4. 

264  Ibid.  265  See  p.  33,  above.  266  See  p.  66,  above. 

267  Ibid.  268  53  I. L.R.  297  at  353-6. 

269  Ibid.,  at  355  and  357.  BP  challenged  the  correctness  of  this  part  of  the  award  for  reasons  which 
are  discussed  at  pp.  71  ff.,  below,  in  a  memorandum,  which  is  reprinted  at  53  I. L.R.  358.  In  the 
memorandum,  BP  requested  that  the  Sole  Arbitrator  reopen  the  proceedings  to  reconsider  this  part  of 
the  award.  In  a  supplementary  award  of  1  August  1974,  53  I. L.R.  375,  the  Sole  Arbitrator  refused  this 
request  on  the  ground  that  Danish  law,  the  lex  arbitri  (see  p.  34,  above),  did  not  permit  the  reopening  of 
an  arbitral  award  in  these  circumstances.  270  53  I. L.R.  389  at  437.  271  See  pp.  54  ff.,  above. 
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2.  The  Arbitrator’ s  treatment  of  these  claims 

Professor  Dupuy  interpreted  these  claims  as  a  request  for  restitutio  in 
integrum  or  specific  performance.272  He  did  not  consider  whether  he  was 
being  asked  to  grant  a  declaration  or  give  an  order  for  specific  per¬ 
formance.  Nevertheless,  he  reached  the  opposite  conclusion  to  that  at 
which  Judge  Lagergren  had  arrived  in  BP  v.  Libya,  concluding  that  the 
remedy  of  restitutio  in  integrum  was  open  to  him  and  should  be  granted.273 

Professor  Dupuy’s  approach  differed  from  that  of  Judge  Lagergren  in 
three  respects.  First,  he  felt  able  to  decide  that  specific  performance  was 
not  merely  a  remedy  recognized  by  Libyan  law  but  was  the  normal  remedy 
for  breach  of  contract  under  that  legal  system.274  Secondly,  after  a  careful 
examination  of  the  case  law  and  the  literature,  he  concluded  that  restitutio 
in  integrum  was  also  the  primary  remedy  in  international  law.275  In 
reaching  this  conclusion,  he  relied  heavily  on  several  authorities,  the 
importance  of  which  Judge  Lagergren  had  tended  to  minimize — the 
Chorzow  Factory  case,276  the  Temple  of  Preah  Vihear  case277  and  the  argu¬ 
ments  of  the  LTnited  Kingdom  in  the  Anglo-Iranian  Oil  Co.  case.278He  also 
referred  to  the  Mavrommatis  Palestine  Concessions  case279  and  the  decision 
of  the  Central  American  Court  of  Justice  in  El  Salvador  v.  Nicaragua 280  as 
cases  in  which  a  court  had  declared  a  State  under  an  obligation  to  restore 
the  situation  which  had  existed  before  the  commission  of  an  unlawful  act. 
While  he  conceded  that  it  was  relatively  unusual  for  a  court  or  tribunal  to 
require  restitutio  in  integrum  in  practice,  he  nevertheless  held  that  it  was 
generally  regarded  as  the  primary  remedy  which  could  and  should  be 
granted  in  a  case  where  restitutio  was  requested  by  one  party  and  was 
capable  of  being  achieved.281  Finally,  Professor  Dupuy  noted  that  there 
was  specific  provision  for  restitutio  in  the  terms  of  the  concessions,  clause 
28  (5)  of  which  provided  that: 

In  giving  a  decision,  the  Arbitrators,  the  Umpire  or  the  Sole  Arbitrator,  as  the 
case  may  be,  shall  specify  an  adequate  period  of  time  during  which  the  party  to  the 
difference  or  the  dispute  against  whom  the  decision  is  given  shall  conform  to 
the  decisions,  and  such  party  shall  not  be  in  default  if  that  party  has  conformed 
to  the  decision  prior  to  the  expiry  of  the  period.282 

He  interpreted  this  clause  as  providing  for  a  party  in  breach  to  be  given  an 
opportunity  to  make  amends  and  thus  as  justifying  an  order  for  specific 
performance  with  the  prospect  of  a  subsequent  judgment  for  damages, 

272  Ibid.,  at  495.  Professor  Dupuy  did  not  distinguish  between  specific  performance  and  restitutio 
in  integrum.  For  an  analysis  of  the  two  terms,  see  BP  v.  Libya,  53  I.L.R.  297  at  350-1. 

273  53  I.L.R.  389  at  507-9. 

274  Ibid.,  at  495-7.  Contrast  Judge  Lagergren’s  decision  on  this  point,  p.  67,  above.  Texaco  and 

Calasiatic  had  led  a  substantial  amount  of  evidence  on  this  aspect  of  Libyan  law;  see  von  Mehren  and 
Kourides,  loc.  cit.  above  (p.  67  n.  255),  at  pp.  498-9.  276  53  I.L.R.  389  81497-508. 

276  P.C.I.J.,  Series  A,  No.  17.  277  I.C.J. Reports,  1962,  p.  6. 

278  I.C.J.  Pleadings,  esp.  pp.  124  ff.  (1952).  279  P.C.I.J.,  Series  A,  No.  5. 

280  American  Journal  of  International  Law,  1 1  (1917),  P-  674. 

281  53  I.L.R.  389  at  505-8. 
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Ibid.,  at  508. 
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‘the  monetary  equivalent  of  specific  performance’,  if  the  party  chose  to 
default.283  Professor  Dupuy  therefore  granted  the  requested  declara¬ 
tions.284 


( c )  LIAMCO  v.  Libya 


1.  LIAMCO' s  claims 

LIAMCO  requested  an  order  for  restitutio  in  integrum  together  with 
declarations  that  the  nationalization  was  an  unlawful  breach  of  the  con¬ 
cessions  and  that  it  was  ineffective  to  transfer  contractual  or  property 
rights.285  LIAMCO  also  made  an  alternative  claim  for  damages  which, 
unlike  BP,  it  wished  to  be  considered  in  the  same  phase  of  the  arbitration 
proceedings.286 

2.  The  Arbitrator' s  treatment  of  these  claims 

Dr.  Mahmassani  devoted  only  a  brief  passage  in  his  award  to  the  claims 
for  restitutio  in  integrum  and  the  declarations  requested  by  LIAMCO, 
all  of  which  he  rejected  in  favour  of  an  award  of  damages.287  While  he 
accepted  that  restitutio  was  the  preferred  remedy  in  both  Libyan  and 
international  law  in  cases  where  this  remedy  was  possible,  he  found  that 
restitutio  was  usually  impossible  in  the  international  field.288  An  order  of 
restitutio  in  the  present  case  would  amount  to  an  order  to  Libya  to  cancel 
the  nationalization  measures.  Such  an  order  would  be  contrary  to  the 
respect  due  to  that  State’s  sovereignty,  a  factor  which  had  to  be  taken  into 
account  in  assessing  whether  restitutio  was  possible.  Moreover,  it  is  clear 
from  several  passages  in  the  award  that  Dr.  Mahmassani  did  not  consider 
Libya’s  acts  to  be  unlawful  per  se  but  rather  viewed  them  as  lawful 
measures  of  nationalization  which  gave  rise  to  a  duty  to  pay  compensa¬ 
tion.289  In  examining  the  declarations  requested  by  LIAMCO,  he 
emphasized  the  request  for  a  declaration  concerning  the  purported 
transfer  of  contractual  and  property  rights  which  he  regarded  as  the  main 
object  of  the  request  for  a  declaratory  award.290  Such  a  declaration  would, 
he  held,  also  be  contrary  to  the  respect  due  to  the  sovereign  right  of 
nationalization  as  well  as  being  ‘faced  with  the  same  practical  impossibility 
of  enforcement  as  that  of  the  remedy  of  restitutio  in  integrum' . 291 

283  53  I.L.R.  389  at  508-9. 

284  Ibid.,  at  51 1. 

285  LIAMCO’s  claim  is  set  out  in  full  at  62  I.L.R.  140  at  181-2. 

286  The  question  of  damages  or  compensation  is  considered  at  p.  77,  below.  Von  Mehren  and 
Kourides,  loc.  cit.  above  (p.  67  n.  255)  at  p.  497,  maintain  that  by  pressing  its  claim  for  damages  in  the 
same  phase  of  the  proceedings,  LIAMCO  weakened  its  chances  of  securing  an  order  for  restitutio  in 
integrum. 

287  62  I.L.R.  140  at  196-200. 

288  Ibid.,  at  198. 

289  Ibid.,  at  197,  198-9  and  207.  See  also  pp.  57  f.  and  60  ff.,  above. 

290  In  other  words,  LIAMCO  requested  an  award  declaring  the  invalidity  of  Libya’s  title  to  the  said 
property  rights  until  effective  payment  of  LIAMCO’s  claims  (ibid.,  at  199). 

291  Ibid.,  at  200. 
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( d )  Comment 

Discussion  of  this  part  of  the  awards  has  tended  to  concentrate  upon 
Professor  Dupuy  s  controversial  decision  to  grant  restitutio  in  integrum , 
which  is  contrasted  with  the  refusal  of  this  remedy  by  the  other  Sole 
Arbitrators.292  However,  in  examining  the  differences  between  the 
awards,  it  is  important  to  keep  separate  the  substantive  question  of 
whether  Libya’s  acts  had  brought  the  concessions  to  an  end  and  the 
question  of  the  availability  of  restitutio  as  a  remedy.  Moreover,  it  needs  to 
be  emphasized  that  although  the  LIAMCO  award  arrives  at  the  same 
conclusion  as  the  BP  award,  it  is  based  upon  very  different  reasoning. 
Judge  Lagergren  rejected  BP’s  requested  declarations  and  held  that 
Libya’s  actions  had  terminated  the  BP  concession,  notwithstanding  that 
he  had  held  Libya’s  actions  to  have  been  unlawful.293  Dr.  Mahmassani,  on 
the  other  hand,  believed  that  Libya  had  the  right  to  terminate  the  con¬ 
cessions  on  payment  of  appropriate  compensation  and  thus  did  not  regard 
the  nationalization  itself  as  unlawful,  though  he  held  that  the  failure  to  pay 
compensation  made  Libya  liable  to  LIAMCO.294 

1 .  The  substantive  question — did  the  concessions  survive  the  Libyan  breach? 

Whatever  may  be  thought  of  his  findings  about  specific  performance,295 
it  is  submitted  that  Judge  Lagergren’s  approach  to  the  substantive 
question  was  wrong.  His  decision  that,  because  specific  performance  was 
not  available  to  enforce  it,  the  concession  had  to  be  regarded  as  terminated 
amounts  to  a  decision  that  one  party  to  a  contract  may  put  an  end  to  that 
contract  by  his  own  unlawful  act.  It  also  reverses  the  proper  order  in  which 
the  questions  should  have  been  considered.  A  decision  on  the  availability 
of  specific  performance  must  logically  depend  upon  whether  the  contract 
is  still  in  force,  but  Judge  Lagergren’s  decision  makes  the  survival  of  the 
contract  depend  upon  the  availability  of  the  remedy.296  This  reasoning  is 
fallacious.  Obviously,  if  the  contract  does  not  survive,  then  specific  per¬ 
formance  cannot  be  ordered.  However,  it  by  no  means  follows  that  if  the 
contract  does  survive  specific  performance  must  be  available  to  enforce  it. 
The  availability  or  otherwise  of  specific  performance  cannot  be  more  than 
an  indication  of  whether  a  contract  has  survived  a  repudiatory  breach. 
Judge  Lagergren,  however,  treated  it  as  conclusive,  thus  making  his 
decision  on  the  substantive  question  subordinate  to  a  ruling  on  the 
question  of  remedies. 

The  BP  award  overlooks  the  fact  that  all  the  systems  of  law  relevant  to 
the  BP  concession  recognize  that  a  repudiatory  breach  of  an  agreement 

292  See,  in  particular,  von  Mehren  and  Kourides,  loc.  cit.  above  (p.  67  n.  255),  at  pp.  533-45,  praising 
Professor  Dupuy’s  decision,  and  the  criticism  of  that  decision  by  Brownlie,  loc.  cit.  above  (p.  67  n.  234), 
at  p.  309;  Fatouros,  loc.  cit.  above  (p.  60  n.  214),  at  pp.  137-9;  Rigaux,  loc.  cit.  above  (p.  60  n.  215),  at 
pp.  440-1;  and  R.  White,  International  and  Comparative  Law  Quarterly,  30  (1981),  p.  1,  at  pp.  13-17. 

293  See  pp.  54  and  65  ff.,  above.  294  See  pp.  57  f.  and  70,  above. 

See  pp.  76  f.,  below.  296  See  the  BP  memorandum,  53  I. L.R.  358  at  362  ff. 


295 


72 


THE  LIBYAN  OIL  ARBITRATIONS 


does  not  automatically  bring  that  agreement  to  an  end.  This  is  implicit  in 
Article  159  of  the  Libyan  Civil  Code,  which  was  quoted  by  Lagergren.297 
It  is  also  the  basis  of  the  international  law  of  treaties.  Article  60  of  the 
Vienna  Convention  on  the  Law  of  Treaties298  and  the  advisory  opinion  of 
the  International  Court  of  Justice  on  the  Legal  Consequences  for  States  of 
the  Continued  Presence  of  South  Africa  in  Namibia 299  both  emphasize  that 
the  innocent  party  has  the  option  of  treating  an  agreement  as  ended  in  the 
event  of  a  serious  breach.  If  the  treaty  was  automatically  terminated  by  the 
breach,  the  references  to  the  innocent  party  having  a  right  of  termination 
would  be  meaningless.  Moreover,  although  judicial  consideration  of  the 
effects  of  breach  has  usually  been  concerned  with  the  legality  of  an  innocent 
party’s  decision  to  treat  the  contract  as  terminated,  the  case  law  leaves  no 
doubt  that  if  the  innocent  party  decides  not  to  terminate  the  agreement, 
the  treaty  remains  in  force  notwithstanding  the  breach.  Thus  in  1917  the 
Central  American  Court  of  Justice  held,  in  the  case  of  El  Salvador  v. 
Nicaragua,  that 

the  Bryan-Chamorro  Treaty  between  Nicaragua  and  the  United  States  con¬ 
stituted  a  breach  of  an  earlier  treaty  between  Nicaragua  and  El  Salvador  and  that 
Nicaragua  was  therefore  obliged  to  take  all  possible  means  sanctioned  by  inter¬ 
national  law  to  re-establish  and  maintain  the  legal  status  that  existed  .  .  .  prior  to 
the  conclusion  of  the  Bryan-Chamorro  Treaty.300 

The  decision  of  the  Swiss  Federal  Court  in  In  re  Lepeschkin,301  in  which 
it  was  held  that  a  treaty  concluded  between  Switzerland  and  Russia 
remained  in  force  despite  the  Soviet  Government’s  repudiation  of  all  pre¬ 
revolution  treaties,  shows  that  the  effect  of  an  express  repudiation  is  no 
different  from  that  of  a  serious  breach.  Nor  is  there  any  indication  that 
public  international  law  applies  a  different  rule  in  respect  of  agreements 
other  than  treaties.  In  the  Aramco  arbitration,302  the  Tribunal  held  that 
the  concession  granted  to  Mr.  Onassis  was  a  breach  of,  and  could  not 
prevail  over,  the  earlier  Aramco  concession,  a  decision  clearly  based  upon 
the  assumption  that  the  Aramco  concession  had  survived  the  breach. 

As  far  as  the  general  principles  of  law  are  concerned,  all  the  municipal 

297  53  I.L.R.  297  at  33 1.  See  also  the  authorities  quoted  by  Professor  Dupuy,  53  I. L.R.  389  at  495-7. 

298  ‘A  material  breach  of  a  bilateral  treaty  by  one  of  the  parties  entitles  the  other  to  invoke  the  breach 
as  a  ground  for  terminating  the  treaty  or  suspending  its  operation  in  whole  or  in  part’  (emphasis 
added).  Quoted  in  the  award  at  p.  333. 

299  I.C.J.  Reports,  1971,  p.  17.  The  Court  stated  that  General  Assembly  Resolution  2145  (XXI), 
which  declared  the  South  West  Africa  mandate  to  have  been  terminated  as  a  result  of  South  Africa’s 
alleged  repudiatory  breach,  was  ‘to  be  viewed  as  the  exercise  of  the  right  to  terminate  a  relationship  in 
case  of  a  deliberate  and  persistent  violation  .  .  .’:  paragraph  95  (emphasis  added).  It  is  also  clear  from 
the  records  of  the  General  Assembly  debates  that  Resolution  2145  was  seen  as  the  exercise  of  a  right  to 
terminate  the  mandate  on  account  of  South  Africa’s  breach. 

300  American  Journal  of  International  Law,  1 1  (1917),  p.  674  at  p.  730. 

301  2  Annual  Digest  323  (1923).  To  the  same  effect,  see  The  Blonde,  [1922]  1  A.C.  313  at  330,  per 

Lord  Sumner  (Privy  Council),  In  re  Tatar ko,  16  Annual  Digest  3 14  (1949)  (Rotterdam  District  Court), 
and  Charlton  v.  Kelly,  229  U.S.  447  (1913)  (United  States  Supreme  Court).  See  also  the  discussion  in 
McNair,  The  Law  of  Treaties  (\g6i),  pp.  569  ff.  302  27I.L.R.  117. 
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legal  systems  to  which  Judge  Lagergren  referred  recognize  that  a  contract 
is  not  automatically  terminated  by  breach.  This  principle  is  clearly 
fundamental  in  German  and  Danish  law,  where  specific  performance  is 
the  usual  remedy.  It  is  also,  however,  firmly  established  in  English  law, 
where  specific  performance  is  more  exceptional.  In  White  and  Carter 
Councils  Ltd.  v.  McGregor ,  one  of  the  leading  cases,  Lord  Reid  said: 

The  general  rule  cannot  be  in  doubt ...  If  one  party  to  a  contract  repudiates  it  in 
the  sense  of  making  it  clear  to  the  other  party  that  he  refuses  or  will  refuse  to  carry 
out  his  part  of  the  contract,  the  other  party,  the  innocent  party,  has  an  option.  He 
may  accept  the  repudiation  and  sue  for  damages  for  breach  of  contract,  whether  or 
not  the  time  for  performance  has  come;  or  he  may  if  he  chooses  disregard  or  refuse 
to  accept  it  and  then  the  contract  remains  in  full  effect.303 

In  the  United  States,  where  again  specific  performance  is  a  discretionary 
remedy,  the  position  is  the  same.304  In  addition,  Article  24  (1)  of  the  Hague 
Convention  relating  to  a  Uniform  Law  of  the  International  Sale  of  Goods, 
provides  that: 

Where  the  seller  fails  to  perform  his  obligations  as  regards  the  date  or  place 
of  delivery,  the  buyer  may  ...  a)  require  the  performance  of  the  contract  by  the 
seller,  b)  declare  the  contract  avoided;  .  .  . 

Finally,  most  legal  systems  contain  elements  of  a  principle  that  an  un¬ 
lawful  act  cannot  have  lawful  consequences  (ex  iniuria  non  oritur  ius ).305 
It  would  be  inconsistent  with  this  principle  to  hold  that  a  breach  of  con¬ 
tract  automatically  brought  the  contract  to  an  end.306  Judge  Lagergren 
referred,  in  passing,  to  many  of  these  authorities,  but  his  emphasis  on 
remedies  at  the  expense  of  the  substantive  law  led  him  to  overlook  their 
importance. 

Judge  Lagergren’s  award  is  based  on  the  assumption  that  whether  a 
contract  survives  a  repudiatory  breach  is  of  purely  academic  interest  if 
it  cannot  be  enforced  by  specific  performance.307  This  assumption  is  also 
false,  because,  even  if  the  remedy  of  specific  performance  is  not  available, 
the  continued  existence  of  the  contract  may  have  important  legal  con¬ 
sequences.  In  BP  v.  Libya  there  was  a  most  important  consequence, 
namely  that  if  the  BP  concession  had  survived,  BP  would  have  been  in  a 

303  [1962]  A.C.  413.  The  only  case  which  has  seriously  challenged  this  proposition,  Harbutts 
Plasticine  v.  Wayne  Tank  and  Pump  Co.  Ltd.,  [1970]  1  Q.B.  447,  has  recently  been  overruled  by  the 
House  of  Lords  in  Photo  Production  Ltd.  v.  Securicor  Transport  Ltd.,  [1980]  A.C.  827. 

304  See  Corbin,  Contracts  (1964),  vol.  4,  para.  954. 

305  See  the  studies  by  Mann  in  this  Year  Book,  48  (1976-7),  p.  1,  and  Jennings  in  Cambridge  Essays 
in  International  Law  (1965),  p.  64. 

306  See  the  statement  by  the  Arbitrator  in  Sold  Boneh  International  Ltd.  v.  Government  of  Uganda 
(unreported). 

‘.  .  .  a  party  cannot,  contrary  to  the  terms  of  the  contract,  by  its  unilateral  action  put  an  end  to  it. 
It  is  the  wronged  party  and  not  the  wrongdoer  who  has  to  decide  whether  he  wants  to  treat  the 
contract  as  terminated  because  of  the  wrongdoer’s  breach.’ 

See  53  I.L.R.  297  at  346  and  351-5. 
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position  to  argue  that  it  owned  the  oil  extracted  from  the  area  of  the  con¬ 
cession  after  the  nationalization.  This  consequence  would  not  necessarily 
have  followed.  BP  would  have  had  to  overcome  the  fact  that  in  Libyan 
law  oil  was  the  property  of  the  State  until  it  was  extracted  by  a  conces¬ 
sionaire.308  Nevertheless,  if  the  BP  concession  remained  in  force,  BP 
continued  to  have  the  sole  right  lawfully  to  extract  oil  from  the  concession 
area.  It  is  therefore  open  to  argument  that  oil  extracted  by  anyone  other 
than  BP  would  have  become  the  property  of  BP.309  If,  on  the  other  hand, 
the  BP  Nationalization  Law  had  put  an  end  to  the  BP  concession,  BP  could 
have  had  no  claim  to  the  oil  extracted  after  the  date  of  the  nationalization. 
The  survival  of  the  concession  was  thus  a  matter  of  real  importance. 

Indeed,  the  question  who  owned  the  oil  extracted  from  the  concession 
area  was  probably  the  most  important  issue  in  BP  v.  Libya,  since  it  must 
have  been  evident  to  all  those  taking  part  in  the  arbitration  proceedings 
that  Libya  was  unlikely  to  obey  any  order  made  by  the  Sole  Arbitrator, 
whether  it  was  an  order  for  specific  performance  or  for  damages.310  The 
most  effective  remedy  open  to  BP  lay,  therefore,  in  ‘pursuit’  actions,  in 
which  it  claimed  ownership  of  individual  shipments  of  oil  from  the  con¬ 
cession  area,  in  municipal  courts  around  the  world.311  Successful  pursuit 
actions  against  the  buyers  of  the  oil  would  have  given  BP  an  opportunity 
to  recover  some  measure  of  the  investment  which  it  had  lost.  More 
importantly,  the  mere  fact  that  pursuit  actions  with  some  chance  of 
success  had  been  brought  would  have  weakened  the  market  for  Libyan 
oil  and  imposed  economic  pressure  upon  Libya  to  pay  compensation  in 
settlement  of  BP’s  claim.  Whether  BP  would  have  succeeded  in  its  pursuit 
actions  is  a  matter  outside  the  scope  of  this  article.  The  history  of  pursuit 
litigation  shows  that  the  attitude  of  municipal  courts  to  such  actions  varies 
from  country  to  country.312  However,  it  is  clear  that  BP  could  not  have 

308  Libyan  Petroleum  Law  1955,  Article  1. 

309  See  the  decision  of  the  Singapore  Court  of  Appeal  in  N.V.  De  Bataafsche  Petroleum  Maat- 
schappijv.  War  Damage  Commission,  23  I. L.R.  810,  and  the  arguments  advanced  by  Mann  in  this  Year 
Book,  48  (1976-7),  p.  1  at  pp.  46-57. 

310  The  fact  that  LIAMCO  had  to  take  proceedings  in  four  States  to  enforce  the  award  of  damages  in 
its  favour  before  Libya  negotiated  a  settlement  based  on  the  award  tends  to  support  this  assumption. 
See  p.  38,  above,  and  p.  79,  below. 

311  BP,  Texaco  and  Calasiatic  did  in  fact  institute  a  number  of  such  actions,  which  were 
subsequently  discontinued  when  the  companies  negotiated  settlements  with  the  Libyan  Government; 
see  Digest  of  United  States  Practice  in  International  Law,  1974,  pp.  275-8,  and  statement  by  the  United 
States  Department  of  State  in  International  Legal  Materials,  13  (1974),  p.  767.  One  of  the  actions 
brought  by  BP  in  the  Italian  courts,  BP  Exploration  Co.  {Libya)  Ltd.  v.  Astro  Protector  Compania 
Naviera  S.A.,  is  reported  in  International  Legal  Materials,  13  (1974),  p.  106. 

312  See  Anglo-Iranian  Oil  Co.  v.  Jaffrate  ( The  Rose  Mary),  [1953]  1  W.L.R.  246  (Aden),  Anglo- 
Iranian  Oil  Co.  v.  Soc.  S.u.p.o.r.,  22  I. L.R.  23  (Italy),  Anglo-Iranian  Oil  Co.  v.  Idemitsu  Kosan  Kabu- 
shiki  Kaisha,  20  I. L.R.  305  (Japan),  N.V.  Verenigde  Deli-Maatschappijen  v.  Deutsch-Indonesische 
Tabak-Handelsgesellschaft  m.b.H.,  28  I. L.R.  16  (Federal  Republic  of  Germany),  Nat.  Handelsbank 
N.V.  v.  Kat’s  Handel  Maatschappij  N.V.,  30  I. L.R.  375,  and  Senembah  Maatschappij  N.V.  v.  Bank 
Indonesie,  26  I. L.R.  38  (Netherlands).  See  also  the  references  cited  in  the  previous  note.  For  a  review 
of  other  authorities,  see  O’Connell,  International  Law  (2nd  edn.,  1970),  vol.  2,  pp.  798-809;  Mann, 
loc.  cit.  above  (n.  309),  at  pp.  46-57;  and  von  Mehren  and  Kourides,  loc.  cit.  above  (p.  67  n.  255),  at 
note  56. 
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succeeded  in  any  of  them  without  establishing  that  the  concession  was  still 
in  force  and  that  it  was  entitled  to  the  oil.  Declarations  2  and  5  which  BP 
requested  from  the  Sole  Arbitrator  would  have  been  of  great  assistance 
in  these  actions.  The  Arbitrator,  however,  approached  the  former  declara¬ 
tion  in  the  wrong  way  and  scarcely  considered  the  latter  at  all. 

Finally,  it  is  submitted  that  Judge  Lagergren’s  approach  to  the  declara¬ 
tory  nature  of  BP’s  claim  was  mistaken.  As  has  been  shown,  BP  requested 
five  declarations  which  would  have  stated  the  legal  consequences  of 
Libya’s  breach  of  the  concession.  The  BP  award,  however,  treats  one  of 
these  requested  declarations  as  a  claim  for  specific  performance  to  which 
it  declares  the  others  subordinate.313  This  approach  overlooks  the  distinc¬ 
tion,  recognized  in  most  municipal  legal  systems,  between  a  claim  for  a 
mandatory  order  and  a  request  for  a  declaration.  While  it  is  true,  as  Judge 
Lagergren  said,  that  in  many  legal  systems  it  is  not  possible  to  obtain  an 
order  for  specific  performance  against  the  State,314  most  of  these  legal 
systems  provide  that  a  court  may  declare  that  the  State  is  under  an  obliga¬ 
tion  to  comply  with  a  contract.  For  example,  section  21  of  the  United 
Kingdom  Crown  Proceedings  Act  1947  provides  that: 

.  .  .  where  in  any  proceedings  against  the  Crown  any  such  relief  is  sought  as  might 
in  proceedings  between  subjects  be  granted  by  way  of  injunction  or  specific  per¬ 
formance,  the  court  shall  not  grant  an  injunction  or  make  an  order  for  specific 
performance,  but  may  in  lieu  thereof  make  an  order  declaratory  of  the  rights  of  the 
parties  .  .  . 

The  distinction  between  a  declaration  and  a  mandatory  order  is  even  more 
important  in  international  law,  where  the  machinery  for  enforcement  of 
a  court  or  tribunal’s  order  is  not  normally  present  and  where  the  need  for 
an  authoritative  statement  of  the  rights  and  duties  of  parties  to  a  dispute  is 
so  important.315 

This  aspect  of  the  BP  award  is  thus  contrary  to  most  authorities  in  both 
international  law  and  the  general  principles  of  law.  It  is  not  supported  by 
either  of  the  other  Libyan  cases.  In  Texaco jCalasiatic  v.  Libya,  the  Sole 
Arbitrator  took  it  for  granted  that  Libya’s  actions,  once  held  to  be 
unlawful,  were  ineffective  to  terminate  the  contracts.316  Nor  does  the 
LIAMCO  award  lend  any  support  to  Judge  Lagergren’s  approach,  since 
Dr.  Mahmassani’s  conclusion  that  the  concessions  had  been  terminated 

313  53  I. L.R.  297  at  350-5;  see  also  p.  66,  above.  314  Ibid.,  at  349-50. 

315  See  the  comment  by  Mann,  loc.  cit.  above  (p.  73  n.  205),  at  p.  64: 

‘No  reasonable  person  could  or  would  wish  to  .  .  .  refuse  a  declaration  on  the  ground  that  in  reality 
an  order  for  specific  performance  is  requested,  but  would  have  to  be  refused.  Such  reasoning 
could  only  be  described  as  perverse,  for  it  would  test  the  actual  and  plainly  permissible  order 
requested  by  the  plaintiff  by  an  order  which  is  not  requested  and  which,  if  it  were  requested, 
would  be  entirely  different  in  legal  character.’ 

Schwebel,  in  Symposium,  Private  Investors  Abroad— Rights  and  Duties  (Southwestern  Legal  Founda¬ 
tion,  1965),  p.  201,  comments  that  the  two  remedies  frequently  have  the  same  effects  but  that  is  very 
different  from  holding  that  they  are  the  same  orders.  316  See  p.  69,  above. 


THE  LIBYAN  OIL  ARBITRATIONS 


76 

was  the  natural  consequence  of  his  earlier  decision  that  Libya’s  nationali¬ 
zation  of  the  concessions  was  only  unlawful  in  so  far  as  compensation  had 
not  been  paid.317  It  is  therefore  to  be  hoped  that  on  this  point  BP  v.  Libya 
will  not  be  followed. 

2.  The  question  of  remedies — was  restitutio  in  integrum  an  available 
remedy? 

While  the  difference  of  opinion  between  the  BP  and  LIAMCO  awards 
on  the  one  hand  and  Texaco / C alasiatic  on  the  other  reflects  the  uncertainty 
about  the  availability  of  restitutio  in  integrum,  it  is  thought  that  the  BP  and 
LIAMCO  decisions  are  more  representative  of  international  practice  than 
the  decision  in  Texaco jC alasiatic.  Notwithstanding  the  enthusiasm  of 
some  writers  for  the  award  of  restitutio  in  integrum, 318  the  analysis  of  this 
question  in  BPv.  Libya  is  the  more  convincing.  Judge  Lagergren  drew  an 
important  distinction  between  those  cases  in  which  restitutio  was  sought  in 
respect  of  land,  items  of  special  significance  or  persons,  where  damages 
would  clearly  have  been  an  inadequate  remedy,  and  cases  involving  the 
taking  of  property  and  contractual  rights.319  As  he  pointed  out,  orders  for 
restitutio  in  integrum  have  rarely  been  made  in  practice  in  cases  falling  into 
the  latter  category.320  Many  of  the  cases  on  which  Professor  Dupuy  relied, 
however,  involved  claims  in  the  former  category.321 

In  addition,  the  cases  on  which  Professor  Dupuy  relied  were  mainly 
cases  between  States.  In  considering  whether  restitutio  in  integrum  was 
available  as  a  remedy  in  a  case  between  a  State  and  a  company,  it  would 
surely  have  been  appropriate  to  examine  the  extent  to  which  this  remedy 
was  available  to  private  parties  against  States.  As  both  Judge  Lagergren322 
and  Dr.  Mahmassani323  pointed  out,  awards  of  restitutio  in  integrum  are 
almost  unknown  in  arbitrations  between  States  and  private  parties.  There 
are  strong  objections  of  principle324  to  granting  such  an  order  against 
a  State  at  the  behest  of  a  private  party.  Even  if  one  rejects  the  more 
extravagant  claims  regarding  the  right  to  nationalize  as  an  aspect  of 
sovereignty,  some  respect  is  due  to  the  sovereignty  of  the  State.  It  is  well 
established  in  many  municipal  legal  systems  that,  as  a  mark  of  this  respect, 
remedies  such  as  injunctions  and  specific  performance  are  not  generally 
available  against  a  State  (whether  the  State  of  the  forum  or  a  foreign  State), 
even  in  countries  where  they  are  normal  remedies  for  breach  of  contract.325 

317  See  p.  70,  above.  For  a  discussion  of  Dr.  Mahmassani’s  decision  that  the  nationalization  was 
lawful,  see  pp.  60  f.,  above. 

318  See,  in  particular,  von  Mehren  and  Kourides,  loc.  cit.  above  (p.  67  n.  255).  The  other  writers 
referred  to  at  p.  71  n.  292  take  a  different  view. 

319  53  I.L.R.  297at  334-5.  320  Ibid.,  at  346-8. 

321  e.g.  the  Temple  of  Preah  Vihear  case,  I.C.J.  Reports,  1962,  p.  6. 

322  S3  I.L.R.  297  at  342-5.  323  62  I.L.R.  140  at  198. 

324  See  Mann,  loc.  cit.  above  (p.  73  n.  205),  at  p.  63. 

325  Thus,  in  English  law,  courts  are  precluded  from  granting  orders  of  specific  performance  against 
the  Crown  by  section  21  of  the  Crown  Proceedings  Act  1947  (p.  75,  above)  and  against  foreign  States 
by  section  13  (2)  of  the  State  Immunity  Act  1978. 
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Since  there  are  so  few  authorities  in  international  law  on  the  question 
whether  restitutio  is  available  as  a  remedy  against  a  State  in  proceedings 
brought  by  a  company,  Professor  Dupuy  should  have  paid  more  attention 
to  the  general  principles  of  law  recognized  by  national  legal  systems  on  this 
point,  especially  in  the  light  of  his  earlier  emphasis  on  the  general  prin¬ 
ciples  as  a  source  of  public  international  law.326 

It  is  therefore  suggested  that,  while  the  decision  in  Texaco/ Calasiatic 
v.  Libya  that  the  concessions  remained  in  force  is  correct,327  the  Sole 
Arbitrator  was  not  justified  in  making  an  order  for  restitutio  in  integrum. 

VI. -The  Award  of  Compensation  in  LIAMCO  v.  Libya 

LIAMCO  v.  Libya  was  the  only  one  of  the  three  cases328  in  which  the 
Sole  Arbitrator  made  an  award  of  damages  or  compensation.  While  it  is 
not  proposed  to  discuss  in  detail  the  amounts  which  he  awarded  in  respect 
of  each  part  of  the  claim,  the  principles  on  which  he  based  his  award  are  of 
considerable  interest.  Dr.  Mahmassani  had  no  difficulty  in  holding  that 
Libya  was  under  an  obligation  to  compensate  LIAMCO  for  the  loss 
caused  by  the  nationalization.  Such  compensation  had  to  include 

as  a  minimum  the  damnum  emergens,  e.g.  the  value  of  the  nationalized  corporeal 
property,  including  all  assets,  installations,  and  various  expenses  incurred.329 

However,  there  was  more  doubt  about  whether  LIAMCO  was  entitled  to 
compensation  for  the  concession  rights  themselves  and  whether  any  such 
compensation  should  also  take  account  of  loss  of  profits.  Dr.  Mahmassani 
accepted  that  the  principle  of  compensation  for  loss  of  profits  was  recog¬ 
nized  by  Libyan  law  but  held  that  its  status  in  international  law  was  too 
controversial  for  the  principle  to  be  regarded  as  definitely  established.330 
While  loss  of  profits  was  established  as  a  head  of  damages  in  a  case  of 
wrongful  expropriation,331  the  Sole  Arbitrator  concluded  that  it  was  not 
normal  practice  to  pay  compensation  for  loss  of  profits  in  a  case  of  lawful 
nationalization.332  Even  if  entitlement  to  compensation  on  this  count 
was  accepted  in  international  legal  theory,  State  practice  in  respect  of 
nationalization  since  the  First  World  War  had  been  to  settle  for  a  lesser 
measure  of  compensation,  sometimes  defined  as  ‘equitable’,  with  the 
result  that  compensation  for  loss  of  profits  ‘stands  only  as  a  maximum 
rarely  attained  in  practice’.333 

326  S3  I.L.R.  389  at  452-3.  Since  Professor  Dupuy  had  held  that  public  international  law  was  both 
the  lex  arbitri  (p.  35,  above)  and  the  proper  law  of  the  contract  (pp.  46  f.,  above),  the  availability  of 
specific  performance  in  Texaco  I  Calasiatic  v.  Libya  fell  to  be  determined  in  accordance  with  that  law 
whether  one  regards  the  availability  of  a  remedy  in  an  arbitration  as  a  matter  for  the  proper  law  or,  as  it 
is  submitted  is  the  correct  course,  a  matter  for  the  law  governing  the  procedural  aspects. 

327  See  p.  59,  above. 

328  gp  Texaco  and  Calasiatic  all  concluded  settlements  with  Libya  before  the  question  of  damages 
was  to  have  been  considered  by  the  arbitrators.  See  pp.  78  f.,  below. 

329  62  I.L.R.  140  at  201 .  330  Ibid.,  at  201-7.  331  Ibid.,  at  202-4. 

332  Ibid.,  at  204-7.  333  Ibid.,  at  206. 
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Since  he  could  find  no  clearly  established  principle  common  to  both 
Libyan  and  international  law,  Dr.  Mahmassani  turned  to  the  general 
principles  of  law.  In  a  very  brief  discussion,  he  held  that  equity  formed 
part  of  the  general  principles  and  therefore  decided  to  adopt  the  formula  of 
‘equitable  compensation’  which  he  had  earlier  identified  as  an  increasingly 
important  feature  of  international  law.334  On  that  basis,  he  awarded 
LIAMCO  nearly  U.S.  $14  million  as  compensation  for  physical  assets 
such  as  equipment  ( damnum  emergens )335  and  U.S.  $66  million  as  equitable 
compensation  for  the  nationalization  of  LIAMCO’s  interest  in  the  most 
valuable  of  her  concessions,  the  Raguba  Field.336  He  rejected  LIAMCO’s 
claim  for  a  sum  in  respect  of  a  second  concession  on  the  ground  that 
exploitation  of  the  reserves  there  had  hitherto  proved  uneconomic,  so  that 
the  claim  for  loss  of  future  profits  was  too  speculative.337  Further  sums 
were  awarded  in  respect  of  interest  and  costs.338 

While  the  LIAMCO  award  appears  to  reflect  State  practice  in  its 
adoption  of  the  formula  of  equitable  compensation,  it  is  unfortunate  that 
Dr.  Mahmassani  did  not  elaborate  to  a  greater  degree  upon  the  nature  of 
this  formula.  His  discussion  of  the  amount  of  compensation  due  in  respect 
of  the  nationalization  of  the  Raguba  Field  considers  two  possible  methods 
of  arriving  at  the  amount  due:  LIAMCO’s  preferred  method  based  upon 
loss  of  profits  and  an  alternative  calculation  based  upon  ‘unjust  enrich¬ 
ment’,  which  produced  a  substantially  smaller  amount.339  However,  he 
then  rejected  both  approaches  and  awarded  a  sum  which,  while  it  fell 
between  the  amounts  arrived  at  by  the  other  methods,  was  much  closer  to 
the  figure  arrived  at  by  considering  unjust  enrichment.  Since  he  did  not 
say  what  factors  he  had  taken  into  account  in  arriving  at  his  equitable  figure, 
it  is  difficult  to  say  on  what  that  sum  of  U.S.  $66  million  was  based.  Never¬ 
theless,  he  evidently  considered  that  some  allowance  should  be  made  for 
the  fact  that  Libya’s  discharge  of  the  contract  had  been  ‘a  frustration  of  the 
intentions  of  the  contracting  parties’,340  while  at  the  same  time  recognizing 
the  actual  profit  which  would  be  realized  by  Libya  as  a  result  of  that  act. 

VII.  The  Settlements  between  Libya  and  the  Companies 

All  the  companies  eventually  concluded  with  the  Libyan  Government 
agreements  in  settlement  of  their  claims.  Following  an  unsuccessful 
attempt  to  reopen  the  arbitration  proceedings,341  BP  signed  an  agreement 


334  62  I. L.R.  140 at 209-10.  336  Ibid.,at2ii-i2. 

336  Ibid.,  at  214.  LIAMCO  had  claimed  U.S.  $186  million.  337  Ibid.,  at  214- 1 5. 

338  Ibid.,at2i5-i6.  339  U.S.  $57  million  as  against  U.S.  $1 86  million.  Ibid.,  at  212- 14. 

340  Ibid.,  at  213. 

341  BP  sought  to  reopen  the  proceedings  on  two  grounds.  In  the  first  place  it  contended  that  Judge 
Lagergren’s  decision  on  BP’s  request  for  a  declaration  that  the  BP  concession  was  still  in  force  and  for 
certain  related  declarations  was  based  on  an  error  of  law,  in  that  it  confused  the  procedural  question  of 
whether  specific  performance  or  restitutio  in  integrum  was  available  with  the  substantive  question  of 
whether  the  concession  had  been  terminated:  seepp.  65  fT. ,  above.  Secondly,  BP  maintained  that  Judge 
Lagergren  had  committed  a  procedural  error  in  basing  his  decision  on  arguments  which  had  not  been 
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on  20  November  1974  which  provided  that  BP  was  entitled  to  compensa¬ 
tion  of  £62.4  million,  of  which  £17.4  million  was  to  be  paid  in  cash 
immediately  after  the  conclusion  of  the  agreement,  while  the  remainder 
was  set  off  against  outstanding  Libyan  claims  for  taxes  and  royalties  due 
from  BP.342  Under  the  settlements  negotiated  by  Texaco  and  Calasiatic  in 
September  1977,  Libya  agreed  to  supply  each  company  with  crude  oil  to 
the  value  of  U.S.  $76  million  over  a  period  of  fifteen  months.343  For  their 
part,  BP,  Texaco  and  Calasiatic  discontinued  the  arbitration  proceedings 
and  the  pursuit  actions  which  they  had  instituted  in  municipal  courts 
against  the  purchasers  of  oil  from  their  concession  areas.  The  LIAMCO 
case  was  not  settled  for  four  years,  during  which  time  LIAMCO 
attempted  to  enforce  the  award  in  various  countries.344  An  agreement,  the 
details  of  which  have  not  been  made  public,  was  eventually  concluded  in 
March  1981. 345 


VIII.  Conclusions 

The  differences  between  the  awards  in  the  three  Libyan  cases  reflect  the 
uncertain  state  of  this  area  of  international  law.  Protection  of  foreign 
investment  has  long  been  a  controversial  question  among  both  States  and 
writers,  so  that  it  is  not  particularly  surprising  that  the  arbitrators  came 
to  different  conclusions  about  issues  such  as  whether  international  law 
permits  a  State  to  nationalize  concession  rights  notwithstanding  con¬ 
tractual  undertakings  not  to  do  so.  While  the  disagreement  between  the 
arbitrators  on  some  points  inevitably  weakens  the  authority  of  the  awards 
on  those  issues,  the  extent  of  agreement  between  the  three  awards  is  of 
considerable  importance.  Thus,  all  three  decisions  appear  to  support  the 
following  conclusions: 

1 .  A  contract  between  a  State  and  a  foreign  company  may  be  delocalized, 
thus  withdrawing  it  from  the  automatic  application  of  the  contracting 
State’s  legislation.346 

2.  Delocalization  may  take  the  form  of  subjection  to  a  non-municipal 
system  of  law.347 

3.  The  non-municipal  system  by  which  the  contract  is  to  be  governed 
may  be  public  international  law.  (Although  only  the  Texaco / Calasiatic 
award  came  to  the  conclusion  that  public  international  law  was  the  proper 


raised  at  the  oral  hearings  and  to  which  BP  had  therefore  had  no  opportunity  to  reply:  BP 
Memorandum,  reprinted  at  53  I.L.R.  297  at  358.  Judge  Lagergren  held  that  Danish  law,  the  lex 
arbitri,  did  not  permit  him  to  reopen  the  proceedings:  ibid.,  at  375.  On  the  procedural  problems 
involved  in  cases  in  which  one  party  refuses  to  enter  an  appearance  or  take  part  in  proceedings,  see 
Sinclair,  International  and  Comparative  Law  Quarterly,  30  (1981),  p.  338,  and  Fitzmaurice,  this  Year 
Book,  51  (1980),  p.  89. 

342  53  I.L.R.  297  at  298,  note  2. 

343  53  I.L.R.  389  at  391,  note  2.  See  also  von  Mehren  and  Kourides,  American  Journal  oflnter- 

national  Law,  75  (1981),  p.  476  atp.  546.  344  See  p.  38,  above. 

345  Von  Mehren  and  Kourides,  loc.  cit.  above  (n.  343).  346  See  pp.  41  ff.,  above. 

347  See  pp.  45  ff.,  above. 
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law  of  the  Libyan  oil  concessions,  neither  of  the  other  cases  excluded  the 
possibility  of  the  parties  choosing  to  subject  a  contract  to  that  law.)348 

4.  International  law  continues  to  impose  limits  upon  a  State’s  freedom 
to  nationalize  property  and  contractual  rights  within  its  own  juris¬ 
diction.349 

5.  States  have  the  capacity  to  enter  into  binding  undertakings  not  to 
exercise  certain  of  their  sovereign  powers,  so  long  as  those  undertakings  do 
not  amount  to  an  attempted  surrender  of  that  sovereignty.  These  under¬ 
takings  may  be  contained  in  contracts  made  between  a  State  and  a  foreign 
private  party.350  All  three  awards  appear  to  be  in  agreement  upon  this 
point,  although  they  differ  about  the  nature  of  the  obligations  thus 
assumed.  The  Texaco jCalasiatic  award  adopts  the  view  that  a  nationali¬ 
zation  contrary  to  such  contractual  undertakings  is  a  violation  of  inter¬ 
national  law,  while  the  LIAMCO  award  is  based  on  the  assumption  that 
international  law  permits  the  contracting  State  to  ‘buy  out’  the  rights  of 
the  private  party  to  the  contract. 

In  view  of  the  differences  between  the  awards,  any  other  conclusions 
must  necessarily  be  tentative.  Nevertheless,  it  is  submitted  that  Professor 
Dupuy’s  decision  that  a  repudiatory  breach  of  an  internationalized 
contract  gives  the  innocent  party  the  option  of  treating  the  contract  as 
terminated  is  more  convincing  than  Judge  Lagergren’s  conclusion  that  the 
breach  automatically  terminates  the  contract.351  Thus,  if  the  innocent 
party  elects  to  treat  the  contract  as  remaining  in  force,  it  continues  to  bind 
both  parties,  whether  or  not  there  is  any  possibility  of  an  order  for  specific 
performance.352 

Whether  the  awards  in  the  three  Libyan  cases  point  the  way  for  the 
development  of  a  law  of  internationalized  contracts  or,  as  one  critic353  has 
suggested,  are  merely  relics  of  a  past  age  remains  to  be  seen.  It  is  certainly 
true  that  there  has  been  a  trend  away  from  internationalization  in  the  oil 
industry,  due  largely  to  a  change  in  the  nature  of  agreements  between  oil 
companies  and  producing  States  towards  the  use  of  operating  agreements 
rather  than  concessions.354  Nevertheless,  an  international  law  of  contracts 
may  soon  have  to  be  applied  to  a  different,  though  analogous,  field  in 
respect  of  contracts  between  the  International  Sea-Bed  Authority 
and  mining  companies.  The  United  Nations  Convention  on  the  Law  of 
the  Sea  1982  envisages  that  contracts  between  the  authority  and  the 
companies  for  mining  operations  shall  be  subject  to  the  following  pro¬ 
vision: 

The  contract  shall  be  governed  by  the  terms  of  the  contract,  the  rules,  regula- 

348  See  pp.  46  ff.,  above.  349  See  pp.  53  ff.,  above. 

350  See  pp.  58  ff.,  above.  361  See  pp.  65  ff.,  above. 

362  The  writer’s  view  is  that  such  an  order  is  not  normally  available:  see  p-p.  76  f.,  above. 

363  Fatouros,  loc.  cit.  above  (p.  60  n.  214).  See  also  the  criticisms  made  by  Brownlie,  Recueil  des 
cours,  162  (1979-I),  p.  245  at  pp.  308  f. 

354  Kuusi,  op.  cit.  above  (p.  55  n.  185),  at  pp.  140-50. 
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tions  and  procedures  of  the  Authority,  Part  XI  and  other  rules  of  international  law 
not  incompatible  with  this  Convention  .  .  ,365 

The  Convention  also  envisages  that  the  contracts  will  contain  clauses 
guaranteeing  the  stability  of  the  contracts356  together  with  provision  for 
renegotiation.357  The  notion  of  an  international  law  of  contracts  may  thus 
have  more  of  a  future  than  its  critics  are  prepared  to  concede.  If  that  is  the 
case,  then  the  principles  laid  down  in  the  three  Libyan  cases  will  provide 
a  valuable  basis  for  development  of  the  law.358 

355  Article  2i,  Annex  III  of  the  Convention,  U.N.  Doc.  A/CONF.  62/1 21,  reprinted  in  International 
Legal  Materials,  21  (1982),  p.  1245  at  p.  1339  (emphasis  added). 

356  Ibid.,  Article  19(2).  357  Ibid.,  Article  19  (1). 

368  The  final  award  of  the  Arbitration  Tribunal  (composed  of  Professor  Reuter,  Professor  Hamed 

Sultan  and  Sir  Gerald  Fitzmaurice)  in  Government  of  Kuwait  v.  American  Independent  Oil  Company 
(Aminoil)  was  published  while  this  article  was  in  the  press  (see  International  Legal  Materials,  21 
(1982),  p.  976).  The  case  arose  out  of  the  nationalization  in  1 977  of  an  oil  concession  granted  by  Kuwait 
to  Aminoil,  which  still  had  just  over  thirty  years  to  run.  The  matter  was  referred  to  arbitration  by 
special  agreement,  the  Government  of  Kuwait  claiming  payment  of  taxes  allegedly  due  from  the 
company  and  damages  for  alleged  violations  of  the  concession,  while  Aminoil  claimed  damages  or 
compensation  in  respect  of  the  premature  termination  of  the  concession.  The  award,  which  will  clearly 
be  of  the  greatest  importance  for  the  development  of  this  branch  of  international  law,  covers  numerous 
issues  which  cannot  be  considered  here.  Two  aspects  of  the  award,  however,  demand  attention.  The 
arbitration  agreement  provided  that  the  applicable  law  was  to  be  determined  by  the  Tribunal,  ‘having 
regard  to  the  quality  of  the  parties,  the  transnational  character  of  their  relations  and  the  principles  and 
practice  prevailing  in  the  modern  world’  (ibid.,  p.  1000).  The  Tribunal  therefore  held  that  the  con¬ 
cession  was  governed  by  a  mixture  of  the  law  of  Kuwait  and  the  general  principles  of  law  and  thus 
upheld  the  notion  that  such  contracts  can  be  internationalized,  though  the  Tribunal  found  that  there 
was  in  fact  no  conflict  between  the  two  systems  of  law  on  the  facts  before  it. 

Even  more  significant  is  the  Tribunal’s  treatment  of  the  stabilization  clauses  in  the  concession.  The 
Tribunal  held  that  public  international  law  did  not  prevent  a  State  from  making  a  binding  undertaking 
not  to  exercise  its  power  of  nationalization.  Such  an  undertaking  was  not,  however,  to  be  presumed 
from  general  language  prohibiting  unilateral  alterations  of  the  terms  of  the  contract  or  the  termination 
of  the  contract  by  either  party.  Since  the  stabilization  clauses  in  the  Aminoil  concession  were  in  these 
general  terms  (ibid.,  pp.  990  f.),  and  since  the  years  immediately  preceding  the  nationalization  had 
seen  a  shift  in  the  balance  of  the  concession  in  favour  of  Kuwait  (changes  which  had  resulted  from 
negotiations  required  by  Kuwait  under  the  terms  of  a  ‘change  of  circumstances’  clause,  ibid.,  p.  992), 
the  Tribunal  held  that  the  Aminoil  concession  had  not  precluded  Kuwait  from  nationalizing  Aminoil’s 
interests.  This  approach  to  the  stabilization  clauses  in  the  concession  is  markedly  different  from  that 
of  Professor  Dupuy  in  Texaco \Calasiatic  (see  above,  pp.  54  ff.)  but  it  is  noteworthy  that  the  Tribunal 
did  at  least  agree  with  Professor  Dupuy  on  the  principle  that  contractual  limitations  on  the  right  to 
nationalize  were  possible  under  public  international  law.  Another  award  which  has  recently  been 
published,  that  of  the  Arbitration  Tribunal  established  by  the  International  Centre  for  the  Settlement 
of  Investment  Disputes,  in  AGIP  Company  v.  Popular  Republic  of  the  Congo  ( International  Legal 
Materials,  21  (1982),  p.  726)  adopts  an  approach  which  is  much  closer  to  that  of  the  Texaco / Calasiatic 
award  on  this  point. 


THE  UNILATERAL  DENUNCIATION  OF 
TREATIES  CONTAINING  NO  DENUNCIATION 

CLAUSE* 

By  KELVIN  WIDDOWS 

This  article  deals  with  the  question  of  lawful  denunciation  by  a  State 
party  to  a  valid  agreement  in  international  law.  It  does  not  deal,  except 
incidentally,  with  notions  such  as  rebus  sic  stantibus,  termination  by 
desuetude,  obsolescence  or  termination  in  cases  of  prior  breach.  The 
article  concentrates  upon  the  question  of  when  a  State  party  to  an 
international  agreement  that  is  still  in  force  and  not  fully  executed  may 
simply  terminate  at  will  its  obligations  under  that  agreement  without  first 
having  to  seek  the  consent  of  the  other  parties.  Despite  its  somewhat 
theoretical  air,  it  is  a  question  which  has  arisen  several  times  in  practice 
and  one  which  has  exercised  the  minds  of  commentators  since  the  first 
essays  in  codification  of  the  law  of  treaties. 

The  principal  thesis  of  the  article  is  that  the  Vienna  Conference,  th efons 
et  origo  of  contemporary  treaty  law  and  practice,  failed  to  provide  an 
absolute  rule  on  the  question  of  unilateral  denunciation  of  treaties  not 
containing  a  governing  clause.  More  than  that,  it  provided  a  rule  of 
uncertain  content  and  ambit  and  may  have  clouded  the  issue  for  ever. 

One  must  commence  with  the  rule  that  in  the  case  of  a  treaty  containing 
a  clause  allowing  a  party  to  terminate,  that  clause  will  altogether  govern 
the  question.  Clauses  of  such  a  kind  come  in  many  and  varied  forms:  some 
allow  either  party  to  denounce1  after  a  set  period  of  time;  others  provide 
for  denunciation  at  the  end  of  certain  periods  of  time  (e.g.  five-year 
periods);  yet  others  allow  either  party  to  denounce  at  any  time.  Other 
conditions  prevalent  in  such  clauses  prescribe  a  period  of  time  after  which 
the  denunciation  will  take  effect  and  require  written  notice  of  exercise  of 
the  power  of  denunciation  to  be  served  on  the  other  party. 

*  ©  Kelvin  Widdows,  1983. 

1  The  terms  ‘denunciation’  and  ‘termination’  are  here  being  employed  as  they  were  by  Lord 
McNair  in  The  Law  of  Treaties  (1961),  where  (at  p.  491)  he  wrote  as  follows:  ‘Termination  means 
simply  the  ending  of  a  treaty,  by  whatever  method  that  may  occur  and  whether  by  the  act  of  one  party 
or  of  all,  or  by  the  operation  of  the  treaty  itself  or  of  the  law  in  certain  events,  such  as  a  State  succession 
or  the  outbreak  of  war.  Denunciation  .  .  .  means  the  act  of  a  party,  whether  lawful  or  not,-  in  giving 
notice  that  it  considers  itself  no  longer  bound  by  the  treaty.’  For  the  purposes  in  hand  a  certain  gloss 
must  be  added  to  this  admirable  and  economical  description.  Here  what  is  attempted  is  to  portray 
those  situations  in  which  denunciation  is  legally  effective  to  end  the  denouncing  party’s  obligations 
under  the  treaty.  Thus  despite  the  generality  of  the  description  employed  by  Lord  McNair,  the  term 
‘denunciation’  may  sometimes  be  employed  in  this  article  to  signify  lawful  denunciation:  a  denuncia¬ 
tion  having  the  legal  effect  of  terminating  obligations.  The  occasions  where  this  meaning  is  intended 
will  be  obvious  to  the  reader. 
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There  is  no  point  in  giving  examples  of  these  clauses  here  as  they  are 
indeed  common,  as  a  casual  glance  at  a  volume  from  any  treaty  series  will 
show.2 

The  Vienna  Convention  on  the  Law  of  Treaties  contains,  in  Article  54, 
a  refreshingly  simple  text  in  relation  to  this  question: 

The  termination  of  a  treaty  .  .  .  may  take  place:  a.  in  conformity  with  the  pro¬ 
visions  of  the  treaty;  b.  .  .  . 

And  the  certainty  behind  this  formulation  was  equally  reflected  in  the 
Reports  of  the  International  Law  Commission.  There  is  no  reason  to  spend 
further  time  on  this  aspect;  it  is  peripheral  to  the  real  core  of  the  article  and 
is  no  more  than  a  particular  illustration  of  the  rule  that  the  terms  which  the 
parties  expressly  include  in  treaties  between  them  are  binding. 

Returning  to  the  case  where  the  treaty  contains  no  clause  on  denuncia¬ 
tion,  it  is  instructive  to  look  first  (since  the  early  codifiers  demonstrated  no 
agreement  on  the  question)3  at  how  the  International  Law  Commission 
dealt  with  the  issues  before  studying  the  works  of  commentators  and  the 
small  amount  of  accumulated  practice  available. 

I.  The  International  Law  Commission’s  Treatment  of 

Denunciation 

The  Reports  of  the  Special  Rapporteurs4  of  the  International  Law 
Commission  before  Fitzmaurice  II  had  not  touched  upon  the  questions  of 
termination  and  denunciation.  Neither  Brierly  nor  Lauterpacht  had  been 
able  to  move  on  to  that  stage.  Fitzmaurice  II,  however,  begins  with  the 
general  observation  that: 

.  .  .  termination  or  withdrawal  from  participation,  once  the  treaty  has  been  duly 
concluded  and  come  into  force,  is  not  an  inherent  or  automatic  right  of  the  parties. 
Unless  provided  for  in  the  treaty  itself,  or  otherwise  by  special  agreement  between 

2  See,  for  example,  Capotorti,  Recueil  des  cours,  134  (1971-III),  p.  473. 

3  Field,  Outlines  of  an  International  Code  (1876),  quoted  in  American  Journal  of  International  Law , 
29  (1935),  Supplement,  p.  1207;  Bluntschli,  Le  Droit  international  codifie  (5th  French  edn.,  1875); 
Fiore,  International  Law  Codified  (trans.  Borchard,  1918);  Harvard  Research  Draft  on  Law  of 
Treaties,  American  Journal  of  International  Law,  29  (1935),  Supplement,  p.  666;  Havana  Convention 
on  Law  of  Treaties  adopted  by  Sixth  International  Conference  of  American  States,  1928  (in  force  for 
seven  States),  ibid.,  p.  1205;  American  Law  Institute,  Restatement  of  Foreign  Relations  Law  (2nd  edn., 
1965);  American  Institute  of  International  Law  Draft  on  Treaties,  American  Journal  of  International 
Law,  20  (1926),  Supplement,  p.  348. 

4  The  Reports  of  the  Special  Rapporteurs  of  the  International  Law  Commission  will  be  referred  to 
by  name  and  a  number  indicating  the  particular  Report,  e.g.  Waldock  III:  Sir  Humphrey  Waldock’s 
Third  Report.  For  convenience  the  United  Nations  reference  numbers  for  the  relevant  Reports  are 
given  below: 

Fitzmaurice  II,  A/CN. 4/107,  Yearbook  of  the  International  Law  Commission,  1957,  vol.  2,  p.  16; 
Fitzmaurice  IV,  A/CN. 4/120,  ibid.  1959,  vol.  2,  p.  37;  Waldock  I,  A/CN. 4/144,  ibid.  1962,  vol.  2, 
p.  27;  Waldock  II,  A/CN. 4/156,  ibid.  1963,  vol.  2,  p.  36;  Waldock  IV,  A/CN. 4/177,  ibid.  1965, 
vol.  2,  p.  3;  Waldock  V,  A/CN. 4/183,  ibid.  1966,  vol.  2,  p.  1;  Waldock  VI,  A/CN. 4/186,  ibid.  1966, 
vol.  2,  p.  51. 
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the  parties,  it  cannot  take  place  at  the  sole  will  of  any  party  except  on  grounds  and 
in  conditions  specifically  recognized  by  international  law  as  justifying  unilateral 
termination  or  withdrawal.5 

Sir  Gerald  continues,6  in  Article  4,  by  stating  that  the  absence  of  any 
provision  on  termination  or  suspension  in  the  treaty  leads  to  a  presump¬ 
tion  that  the  treaty  is  intended  to  be  of  indefinite  duration  and  only  to 
be  terminated  by  mutual  agreement  on  the  part  of  all  the  parties.  This 
assumption  may,  however,  be  negatived  in  any  given  case: 

(a)  by  necessary  inference  to  be  derived  from  the  terms  of  the  treaty 
generally  indicating  its  expiry  in  certain  circumstances  or  an  inten¬ 
tion  to  permit  unilateral  termination  or  withdrawal; 

( b )  should  the  treaty  belong  to  a  class  in  respect  of  which,  ex  naturae,  a 
facility  of  unilateral  termination  or  withdrawal  must  be  deemed  to 
exist  for  the  parties  if  the  contrary  is  not  indicated  —  such  as  treaties 
of  alliance  or  treaties  of  a  commercial  character. 

In  either  of  these  cases,  (a)  or  ( b ),  termination  or  withdrawal  may  be 
effected  by  giving  such  period  of  notice  as  is  reasonable  having  regard 
to  the  character  of  the  treaty  and  the  surrounding  circumstances.  The 
Special  Rapporteur  adds  that  this  sort  of  implication  may  be  excluded 
expressly  in  a  treaty.  On  the  subject  of  his  exceptions  to  the  general  rule, 

i.e.  treaties  of  alliance  and  of  commerce  or  trade  which  by  their  very  nature 
are  governed  by  an  implication  of  terminability  on  giving  reasonable 
notice,  no  authority  or  examples  of  practice  are  cited  by  Sir  Gerald. 

Sir  Humphrey  Waldock  became  Special  Rapporteur  before  Sir  Gerald’s 
Report  could  be  debated  by  the  Commission.  Sir  Humphrey  entered  into 
his  Second  Report  with  an  explanation  of  the  term  ‘denounce’7  as  meaning 
to  declare  that  a  State  will  no  longer  consider  itself  bound  by  the  treaty 
either  as  from  the  date  of  the  declaration  or  from  some  other  date. 

Article  2  provided  that  ‘every  treaty  entered  into  and  brought  into  force 
.  .  .  shall  be  presumed  to  be  valid  and  binding  on  the  parties  unless  it . .  .  has 
ceased  to  be  in  force’. 

The  Special  Rapporteur  then  presented  an  article8  focusing  directly  on 
the  problem  under  examination: 

1 .  The  duration  of  a  treaty  which  contains  no  provisions  regarding  its  duration 
or  termination  shall  be  governed  by  the  rules  laid  down  in  this  article. 

2.  In  the  case  of  a  treaty  whose  purposes  are  by  their  nature  limited  in  duration, 
the  treaty  shall  not  be  subject  to  denunciation  or  withdrawal  by  notice,  but  shall 
continue  in  force  until  devoid  of  purpose. 

3.  (a)  In  cases  not  falling  under  paragraph  2,  a  party  shall  have  the  right  to 
denounce  or  withdraw  from  a  treaty  by  giving  twelve  months’  notice  to  that  effect 
to  the  depositary,  or  to  the  other  party  or  parties,  when  the  treaty  is: 

(i)  a  commercial  or  trading  treaty,  other  than  one  establishing  an  international 
regime  for  a  particular  area,  river  or  waterway; 

5  Atpp.  21  f.  6  At  p.  38.  7  At  p.  39.  8  At  pp.  63  f. 
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(ii)  a  treaty  of  alliance  or  of  military  co-operation,  other  than  special  agree¬ 
ments  concluded  under  Article  43  of  the  [United  Nations]  Charter; 

(iii)  a  treaty  for  technical  co-operation  in  economic,  social,  cultural,  scientific, 
communications  or  any  other  such  matters,  unless  the  treaty  is  one  falling 
under  sub-paragraph  (b); 

(iv)  a  treaty  of  arbitration,  conciliation  or  judicial  settlement. 

(b)  In  the  case  of  a  treaty  which  is  the  constituent  instrument  of  an  inter¬ 
national  organization,  unless  the  usage  of  the  organization  otherwise  prescribes, 
a  party  shall  have  the  right  to  withdraw  from  the  treaty  and  from  the  organization 
by  giving  such  notice  as  the  competent  organ  of  the  organization,  in  accordance 
with  its  applicable  voting  procedure,  shall  decide  to  be  appropriate. 

4.  A  treaty  shall  continue  in  force  indefinitely  with  respect  to  each  party  where 
the  treaty: 

(a)  is  one  establishing  a  boundary  between  two  States,  or  effecting  a  cession  of 
territory  or  a  grant  of  rights  in  or  over  territory; 

(b)  is  one  establishing  a  special  international  regime  for  a  particular  area, 
territory,  river,  waterway  or  air  space; 

(c)  is  a  treaty  of  peace,  a  treaty  of  disarmament,  or  for  the  maintenance  of  peace; 

(d)  is  one  effecting  a  final  settlement  of  an  international  dispute; 

(e)  is  a  general  multilateral  treaty  providing  for  the  codification  or  progressive 
development  of  general  international  law;  provided  always  that  the  treaty  is 
not  one  entered  into  merely  for  the  purpose  of  establishing  a  modus  vivendi. 

5 .  In  the  case  of  any  other  treaty  not  covered  by  paragraphs  2-4,  the  duration  of 
the  treaty  shall  be  governed  by  the  rule  in  paragraph  4,  unless  it  clearly  appears 
from  the  nature  of  the  treaty  or  the  circumstances  of  its  conclusion  that  it  was 
intended  to  have  only  a  temporary  application. 

It  needs  only  a  brief  glance  at  this  article  to  show  that  it  is  an 
extraordinary  article  of  great  breadth  and  detail. 

Commentary  on  the  article  commences9  with  the  well-known  rule 
relating  to  the  binding  nature  of  treaties  stated  in  the  Declaration  of 
London  of  1871.  The  Special  Rapporteur  does  admit  that  the  treaty  par¬ 
ticularly  subject  to  the  1871  Declaration  was  one  which  was  to  effect  a 
stable  and  permanent  settlement  but  he  concludes  that,  all  the  same, 
the  Declaration  is  commonly  represented  as  stating  the  general  rule  for 
treaties  which  are  not  expressed  to  have  any  fixed  duration  and  do  not 
contain  any  power  of  denunciation.  The  Special  Rapporteur  continues  by 
noting  the  growing  employment  of  denunciation  clauses,  first  in  technical 
treaties,  then  in  multilateral  treaties  and  now'  quite  generally. 

While  the  types  of  denunciation  clause  are  many  and  varied,  the  Special 
Rapporteur  claims  that  it  is  possible  to  make  out  a  case  for  the  view  that  a 
treaty  which  does  not  fix  its  own  duration  and  whose  life  is  not  inherently 
finite  by  reason  of  the  nature  of  its  objects  is  regarded  by  States  as  one  that 
should  in  most  cases  be  terminable  in  some  manner  and  at  some  stage  by 
unilateral  denunciation  or  withdrawal.  The  treaty  practice,  he  says, 
furnishes  a  possible  basis  for  implying,  in  certain  classes  of  treaty,  an 

9  At  pp.  64  f. 
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intention  to  allow  a  right  of  denunciation  or  withdrawal  even  although  the 
treaty  itself  is  altogether  silent  upon  the  point.  He  admits  that  there  is, 
however,  some  difference  of  opinion  as  to  exactly  how  far  international  law 
does  or  should  imply  an  intention  to  allow  denunciation  or  withdrawal  in 
treaties  which  make  no  provision  for  it.  Sir  Humphrey  is  claiming  that 
State  practice  in  support  of  the  strict  application  of  the  Declaration  of 
London  almost  exclusively  relates  to  treaties  intended  to  establish 
permanent  settlements,  and  as  often  as  not  to  peace  treaties.  Moreover,  he 
suggests,  the  denouncing  State  is  usually  claiming  to  release  itself  from  the 
treaty  in  these  cases  on  such  grounds  as  rebus  sic  stantibus  or  breaches  by 
the  other  parties:  it  is  not  usually  claiming  an  implied  right  derived  from 
the  nature  of  the  treaty. 

Sir  Humphrey  next  notes  that  a  number  of  authorities  (he  cites  only 
Hall,  Oppenheim  and  McNair),  while  upholding  as  the  general  rule  the 
traditional  doctrine  that  denunciation  is  only  permissible  if  the  right 
has  been  expressly  granted  in  the  treaty,  recognize  that  the  right  may 
reasonably  be  implied  in  certain  types  of  treaty.  Oppenheim  indeed,  the 
Special  Rapporteur  notes,  seems  almost  to  hold  that  the  general  rule  is  that 
all  treaties  may  be  dissolved  by  withdrawal  after  notice  by  one  of  the 
parties,  ‘provided  they  are  not  such  as  are  concluded  for  ever’.  According 
to  Sir  Humphrey,  the  most  recent  textbook  on  treaty  law  (McNair)  rests 
content  with  admitting  only  ‘commercial  treaties’  as  an  exception  to  the 
general  presumption  against  the  right  of  unilateral  termination  of  a  treaty. 

The  Special  Rapporteur  mentions  the  work  done  by  Professor  Giraud 
in  the  Institut  de  Droit  International10  and  his  conclusion,  largely  de  lege 
ferenda,  that  in  the  absence  of  a  provision  regarding  denunciation,  a 
general  multilateral  treaty  may  be  denounced  at  any  moment.  Sir 
Humphrey  disagrees  with  this  result  and  concludes  as  follows:11 

Confronted  with  the  conflicting  opinions  of  jurists  and  with  the  large  volume  of 
State  practice  in  which  certain  types  of  treaty  are  made  terminable  upon  notice, 
the  Special  Rapporteur  thinks  it  doubtful  how  far  it  can  be  said  today  to  be  a 
general  rule  or  presumption  that  a  treaty  which  contains  no  provision  on  the 
matter  is  terminable  only  by  mutual  agreement  of  all  the  parties.  In  principle, 
the  question  is  one  of  the  intention  of  the  parties  in  each  case,  for  the  parties  are 
certainly  free,  as  and  when  they  wish,  to  make  their  treaty  terminable  upon  notice. 

If  it  be  accepted  that  the  question  is  essentially  one  of  the  intention  of  the 
parties,  the  problem  still  remains  as  to  the  principles  upon  which  that  intention  is 
to  be  determined.  Clearly  one  possible  view  might  be  that  whenever  the  parties 
do  not  make  the  treaty  terminable  on  notice  as  they  are  free  to  do,  they  must  be 
presumed  not  to  have  intended  that  it  should  be  so  terminable.  In  other  words, 
failure  to  include  a  denunciation  clause  would  raise  a  presumption  in  every  case 
that  the  treaty  is  intended  to  be  terminable  only  by  mutual  agreement.  There 
would  then  be  a  general  rule — derived  not  from  the  rule  pacta  sunt  servanda,  but 
from  the  apparent  intention  of  the  parties — that  in  the  absence  of  any  provision 

10  This  work  is  not  covered  in  the  article  in  view  of  the  later  comprehensive  study  of  the  I.L.C.  in  the 
same  field.  11  Atp.  67. 
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making  it  terminable  on  notice,  a  treaty  is  only  terminable  by  mutual  agreement. 
That  presumption  undoubtedly  operates  in  certain  classes  of  case.  It  may  even 
perhaps  be  the  ultimate  general  rule.  But,  in  the  opinion  of  the  Special 
Rapporteur,  it  is  today,  at  most,  a  residuary  rule;  for  there  are  very  large  and 
important  classes  of  treaty  where  States  so  usually  include  a  right  of  denunciation 
that  the  presumption  must  be  the  other  way.  The  true  position  today  seems  to  be 
that  there  are  certain  classes  of  treaty  where  by  reason  of  the  nature  of  the  treaty 
the  presumption  is  against  a  right  of  denunciation  and  also  certain  classes  where 
by  reason  of  the  nature  of  the  treaty  it  is  in  favour  of  such  a  right.  If  any  treaty 
falls  outside  these  classes,  it  may  be  that  the  residuary  rule  applies.  But  the  real 
difficulty  is  to  define  the  different  categories  of  treaty  where  the  presumption  in 
favour  of  a  right  of  denunciation  does  or  does  not  apply. 

Coming  to  his  explanation  of  why  certain  classes  of  treaties  have  been 
listed  in  Article  17  (3)  (a)  as  being  terminable  on  notice  when  the  treaty  is 
silent  on  the  question,  Sir  Humphrey  can  only  list  the  following  writers  to 
support  his  conclusions: 

(i)  commercial  or  trading  treaties:  Hall,  Oppenheim,  McNair; 

(ii)  alliance  or  military  co-operation:  Oppenheim. 

In  the  case  of  (iii),  treaties  of  technical  co-operation,  the  Special 
Rapporteur  offers  no  authority  at  all;  he  simply  mentions  the  sole  fact  that 
most  such  treaties  are  of  fixed  term  subject  to  denunciation.  The  same  goes 
for  (iv),  treaties  of  arbitration,  conciliation  or  judicial  settlement  (though 
he  does  not  quite  explain  away  the  reservations  of  many  States  to  the 
Paraguayan  denunciation  of  its  declaration  under  the  ‘Optional  Clause’  of 
the  Permanent  Court  of  International  Justice).12 

In  the  case  of  constituent  instruments  of  international  organizations,12 
Sir  Humphrey  notes  that  nearly  all  treaties  of  this  kind  deal  expressly  with 
the  right  to  denounce.  The  exceptions  of  the  United  Nations  and  the 
World  Health  Organization  serve,  he  considers,  to  confirm  rather  than 
to  negative  the  existence  of  a  general  presumption  in  favour  of  a  right  of 
withdrawal. 

The  Commission  commenced  its  debate  on  Waldock  II  in  1963. 13  The 
Special  Rapporteur  introduced  Article  17  and  admitted  that,  while  the 
matter  was  fundamentally  one  of  interpreting  the  intention  of  the  parties, 
the  case  could  be  argued  either  way  and  he  had  come  round  to  the  view  that 
for  the  purposes  of  codification  [sic]  the  better  course  wrould  be  to  allow 
a  right  of  denunciation  unless  the  treaty  was  clearly  intended  to  be  of 
indefinite  duration  or  was  of  such  a  nature  that  such  an  intention  must  be 
presumed.  Except  in  treaties  of  that  nature,  the  absence  of  a  provision 
concerning  denunciation  was  almost  certainly  the  result  of  the  parties’ 
inadvertence  and  did  not  reflect  an  intention  to  keep  the  treaty  in  force 
indefinitely.14 

12  See  later  in  the  article. 

13  Yearbook  of  the  International  Law  Commission,  1963,  vol.  1,  pp.  2,  94  f. 

14  At  p.  99. 
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The  Special  Rapporteur  concluded15  by  reminding  the  Commission  that 
paragraph  3  was  intended  to  be  a  residual  rule.  He  further  pointed  out  that 
the  solution  some  people  seemed  to  find  by  searching  the  travaux  prepara¬ 
tories  might  be  illusory  because  where  the  provisions  of  a  treaty  were  clear, 
the  parties  should  not  resort  to  travaux  preparatories:  it  could  be  argued  that 
if  there  was  no  denunciation  clause  the  provisions  of  the  treaty  were  clear. 

On  27  June  1963  the  Chairman  invited  the  Commission  to  consider  the 
text  for  Article  16  (in  replacement  of  the  previous  article),  entitled 
‘Treaties  containing  no  provisions  regarding  their  termination’,  proposed 
by  the  Drafting  Committee.  The  new  article  read  as  follows: 

A  treaty  which  contains  no  provisions  regarding  its  termination  and  which  does 
not  provide  for  denunciation  or  withdrawal  is  not  subject  to  denunciation  unless  it 
appears  from  the  nature  of  the  treaty  and  from  the  circumstances  of  its  conclusion 
or  the  statements  of  the  parties  that  the  parties  did  not  intend  to  exclude  the 
possibility  of  denunciation  or  withdrawal.  In  the  latter  case  a  party  may  denounce 
or  withdraw  from  the  treaty  upon  giving  to  the  other  parties  or  to  the  Depositary 
twelve  months’  notice  to  that  effect. 

The  drafting  of  this  seems  to  indicate  arrival  at  a  compromise  between 
Waldock  II  and  the  views  expressed  in  debate  by  Professor  Ago,  Mr. 
Jimenez  de  Arechaga  and  others  in  favour  of  the  seeking  out  of  intention. 

The  Special  Rapporteur  commented  that  his  detailed  draft  Article  17 
had  not  commended  itself  to  the  Commission,  in  which  two  trends  of 
opinion  had  emerged.  Some  members  had  been  opposed  to  any  article  on 
the  subject  and  others,  while  not  in  favour  of  anything  as  comprehensive 
as  the  original  Article  17,  had  thought  it  necessary  to  provide  for  the 
possibility  of  an  implied  right  of  denunciation  or  withdrawal  when  it  could 
be  inferred  from  the  intention  of  the  parties  that  those  acts  had  not  been 
excluded.  Sir  Humphrey  emphasized  that  the  Drafting  Committee  was 
not  proposing  that  the  intention  of  the  parties  could  be  inferred  solely 
from  the  nature  of  the  treaty  without  having  regard  to  the  circumstances 
of  its  conclusion. 

Sir  Humphrey  referred  again16  to  the  division  within  the  Commission 
on  this  subject  and  Article  1 6  was  referred  back  to  the  Drafting  Committee 
in  the  light  of  the  discussion.  A  revised  formulation  agreed  by  the  Com¬ 
mittee  was: 

A  treaty  which  contains  no  provision  regarding  its  termination  and  which 
does  not  provide  for  denunciation  or  withdrawal  is  not  subject  to  denunciation 
or  withdrawal  unless  it  appears  from  the  character  of  the  treaty  and  from  the 
circumstances  of  its  conclusion  or  the  statements  of  the  parties  that  the  parties 
intended  to  admit  the  possibility  of  a  denunciation  or  withdrawal.  In  the  latter 
case  a  party  may  denounce  or  withdraw  from  the  treaty  upon  giving  to  the  other 
parties  or  to  the  Depositary  not  less  than  twelve  months’  notice  to  that  effect. 

The  Article  was  adopted  by  14  votes  to  2. 

16  At  p.  241. 


15  At  p.  106. 
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In  1 966  the  Commission  returned  to  its  study  after  seeking  comments  of 
governments  on  its  work  thus  far.  Sir  Humphrey  gave  his  re-formulation 
which,  though  taking  into  account  the  existence  of  separate  articles  in  the 
draft  on  treaty  interpretation  and  making  explicit  reference  to  ‘prepara¬ 
tory  work’  ( travaux  preparatories)  so  as  to  avoid  inconsistencies  in  the 
draft,  did  not  follow  the  comments  of  governments.  The  re-formulation 
was  as  follows: 

1 .  When  a  treaty  contains  no  provision  regarding  its  termination  and  does  not 
provide  for  denunciation  or  withdrawal  or  for  the  suspension  of  its  operation,  a 
party  may  denounce,  withdraw  from  or  suspend  the  operation  of  the  treaty  only  if 
it  appears  from  the  treaty,  from  its  preparatory  work  or  from  the  circumstances  of 
its  conclusion  that  the  parties  intended  to  admit  the  possibility  of  such  denuncia¬ 
tion,  withdrawal  or  suspension  of  the  treaty’s  operation. 

In  the  debate  on  this  text,17  Mr.  Tunkin,  supported  by  Mr.  Castren, 
Mr.  Amado,  Mr.  Ago  and  Mr.  Yasseen,  preferred  the  old  1963  text  which 
stated  a  general  rule  against  denunciation  and  spelled  out  certain  excep¬ 
tions.  Mr.  Rosenne  agreed.  The  reference  to  ‘character’  should  have  been 
retained  in  the  formulation.  Mr.  Briggs,  on  the  other  hand,  was  glad  that 
the  reference  to  ‘character’  had  been  dropped.  He  thought  the  revised 
formulation  was,  subject  to  making  it  consistent  with  the  articles  on 
interpretation,  an  improvement  in  the  text.  Mr.  de  Luna  thought  the  only 
rule  that  the  Commission  could  lay  down  (in  Article  39)  was  the  rule  that 
where  the  possibility  of  denunciation  was  not  expressly  provided  for  in  the 
treaty  but  where,  according  to  the  rules  of  interpretation,  it  appeared  that 
the  parties  had  intended  to  admit  that  possibility,  the  denunciation 
required  twelve  months’  notice.  Mr.  Cadieux  approved  the  new  formula¬ 
tion.  Mr.  Briggs  again  requested  deletion  of  the  reference  to  the  ‘character’ 
of  the  treaty  as  a  criterion  because  it  appeared  to  suggest  that  a  right  of 
denunciation  could  be  presumed  from  the  very  class  to  which  the  treaty 
belonged.  The  article  was,  yet  again,  referred  to  the  Drafting  Committee. 

The  relevant  portion  of  the  text  agreed  upon  by  the  Drafting  Committee 
is  as  follows: 

A  treaty  which  contains  no  provision  regarding  its  termination  and  which  does 
not  provide  for  denunciation  or  withdrawal  is  not  subject  to  denunciation  or 
withdrawal  unless  it  otherwise  appears  that  the  parties  intended  to  admit  the 
possibility  of  denunciation  or  withdrawal.18 

The  article  was  adopted  by  18  votes  to  none. 

While  not  a  victory  for  any  particular  ‘school’  within  the  Commission, 
this  formulation  is  certainly  quite  unhelpful  as  a  general  residual  rule  for 
the  international  community. 

Further  comments  from  States  were  provided  by  debate  on  the  I.L.C. 


17  Yearbook  of  the  International  Law  Commission,  1966. 


18  At  p.  122. 
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Report  in  the  General  Assembly.  Chile,  for  example,  in  1965, 19  regretted, 
as  would  the  whole  conservative  school,  that  the  draft  article  failed  to 
restate  the  rule  that  if  it  did  not  contain  provisions  for  its  termination  or 
denunciation,  a  treaty  could  only  cease  to  be  in  force  through  agreement. 

At  the  opposite  end  of  the  spectrum,  in  the  Sixth  Committee  in  1967, 20 
Cuba  maintained  that  Article  53  (as  it  was  now  numbered)  was  incomplete 
because  it  made  the  permanent  nature  of  agreements  dependent  on 
intention  of  the  parties  without  recognizing  exceptions  of  an  objective 
character.  The  legal  order  must  repudiate  the  old  unjust  practice  of 
treaties  of  indefinite  duration.  It  was  not  intention  but  the  nature  of  the 
treaty  which  gave  it  its  character  as  a  treaty  of  limited  duration.  Thus  the 
Cuban  delegation  preferred  the  old  1963  text. 

II.  The  Question  of  Denunciation  Considered  at  the 

Vienna  Conference 

It  was  at  this  stage  that  the  article  was  considered  at  the  Vienna  Con¬ 
ference.21  The  representative  of  Cuba  made  a  long  statement  following  the 
earlier  comments  of  Cuba  to  the  General  Assembly:  there  were  certain 
types  of  treaty  for  which  a  right  of  denunciation  was  to  be  implied  not¬ 
withstanding  the  intention  of  the  parties. 

Next,  Peru  introduced  an  amendment  in  the  following  sense:  after  the 
word  ‘unless’  delete  ‘it  is  established’  and  substitute  the  words  ‘the  nature 
of  the  treaty  so  permits  and  it  is  established  beyond  doubt’. 

Spain  also  spoke  in  introduction  of  an  amendment  submitted  on  behalf 
of  Colombia,  Venezuela  and  Spain: 

When  a  treaty  contains  no  provision  regarding  termination,  denunciation  or 
withdrawal,  any  party  may  denounce  it  or  withdraw  from  it  unless  the  intention  of 
the  parties  to  exclude  the  possibility  of  withdrawal  appears  from  the  nature  of  the 
treaty  and  the  circumstances  of  its  conclusion. 

According  to  Spain,  the  purpose  of  the  amendment  was  to  express  more 
clearly  the  residuary  rule  and  make  it  conform  more  closely  with  practical 
realities  and  needs.  The  attitude  of  States  was  now  that,  as  a  general  rule, 
they  did  not  wish  to  enter  into  or  continue  treaty  relations  of  indefinite 
duration.  The  Spanish  delegation  pointed  out  that,  when  adopting  the 
Declaration  of  London,  the  great  European  Powers  had  been  solving 
political  problems  in  accordance  with  the  balance  of  power.  In  defining  the 
unanimity  rule,  they  had  merely  employed  a  legal  expedient  to  disguise 
their  wish  to  prevent  one  power  from  denouncing  a  clause  of  the  Peace 
Treaty.  In  Spain’s  view,  the  residuary  rule  should  be  a  general  presump¬ 
tion  that  a  party  could  terminate  or  withdraw  from  a  treaty  which  con¬ 
tained  no  provisions  on  the  matter,  the  conditions  which  applied  to  the 

19  U.N.  General  Assembly  Official  Records,  20th  Session,  Sixth  Committee,  p.  57. 

20  Ibid.,  22nd  Session,  Sixth  Committee,  pp.  94-5. 

21  The  debate  is  reported  in  U.N.  Doc.  A/CONF.  39/11,  pp.  335  ff. 


92 


UNILATERAL  DENUNCIATION  OF  TREATIES 


presumption  being  the  nature  of  the  treaty,  circumstances  of  its  conclusion 
and  its  object  and  purpose.  For  example,  treaties  establishing  frontiers 
were  thus  not  subject  to  denunciation. 

Next,  Sir  Francis  Vallat  introduced  a  United  Kingdom  amendment  as 
follows:  insert  at  the  end  of  the  first  paragraph  of  the  article  ‘or  unless  the 
character  of  the  treaty  is  such  that  a  right  of  denunciation  or  withdrawal 
may  be  implied’,  an  amendment  designed  to  introduce  an  additional 
ground  of  termination. 

Sir  Humphrey  Waldock  (in  his  capacity  as  Expert  Consultant)  replied 
to  various  remarks  made  as  follows: 

.  .  .  it  should  be  remembered  that,  in  the  1963  version  of  the  Article  under  con¬ 
sideration,  the  Commission  had  enumerated  the  factors  from  which  to  determine 
the  intention  of  the  parties.  The  Article  had  provided:  ‘unless  it  appears  from  the 
character  of  the  treaty  and  from  the  circumstances  of  its  conclusion  or  the  state¬ 
ments  of  the  parties’.  [Some  of]  the  amendments  submitted  differed  from  that 
version  in  that  they  made  the  character  of  the  treaty  a  separate  element  bearing  no 
relation  to  the  statements  of  the  parties  or  to  the  circumstances  surrounding  the 
conclusion  of  the  treaty.  In  its  latest  version  the  Commission  had  used  the  words 
‘unless  it  is  established’,  which  meant  that  certain  evidence  was  needed;  it  had  not 
mentioned  the  various  elements  available  as  ground  for  denunciation  or  with¬ 
drawal.  It  had  used  a  general  form  of  words  which  covered  by  implication  the 
character  of  the  treaty,  the  circumstances  of  its  conclusion  and  the  statements  of 
the  parties,  in  other  words,  all  the  elements  mentioned  in  the  amendments. 

The  amendments  of  Spain,  Cuba  and  Peru  were  defeated  in  voting.  The 
United  Kingdom  amendment  was  carried  narrowly  (26:25:37)  and  the 
article  referred  to  the  Drafting  Committee. 

At  the  eighty-first  meeting  of  the  Committee  of  the  whole,  the  Chair¬ 
man  of  the  Drafting  Committee,  Mr.  Yasseen,  read  out  the  new  text  for 
Article  53,  adopted  by  the  Drafting  Committee: 

1 .  A  treaty  which  contains  no  provision  regarding  its  termination  and  which 
does  not  provide  for  denunciation  or  withdrawal  is  not  subject  to  denunciation  or 
withdrawal  unless: 

a.  it  is  established  that  the  parties  intended  to  admit  the  possibility  of  denuncia¬ 
tion  or  withdrawal;  or 

b.  a  right  of  denunciation  or  withdrawal  may  be  implied  from  the  nature  of  the 
treaty. 

2.  A  party  shall  give  not  less  than  twelve  months’  notice  of  its  intention  to 
denounce  or  withdraw  from  a  treaty  under  paragraph  1  of  this  Article. 

Finland  immediately  attacked  the  re-draft  for  introducing  an  element  of 
uncertainty  and  Venezuela  also  found  it  unacceptable.  However,  sub- 
paragraph  1  (b)  was  approved  by  56  votes  to  10,  with  13  abstentions,  and 
the  article  as  a  whole  by  73  votes  to  2,  with  4  abstentions. 

Article  53  was  considered  in  Plenary  on  12  and  13  May  1969. 22  The 


22  A/CONF.  39/1 1  /Add.  1 ,  pp.  108  ff. 
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delegation  of  Australia,  ‘having  reflected  on  the  matter’,  doubted  whether 
what  it  saw  as  a  broadening  of  the  availability  of  implied  denunciation 
would  lessen  the  likelihood  of  resort  to  the  more  drastic  grounds  of 
termination,  as  argued  by  the  United  Kingdom.  Australia  thought  the 
better  approach  was  that  under  which  termination  or  denunciation 
depended  upon  the  implied  intention  of  the  parties.  The  character  of  the 
treaty  was  only  one  of  the  elements  to  be  taken  into  account.  This  position 
was  instantly  attacked  by  Cuba. 

Iran  then  introduced  an  amendment  to  add  at  the  end  of  paragraph  i(b) 
the  words  ‘or  by  all  the  circumstances  involved’.  A  right  of  denunciation 
should  not  be  implied  from  the  character  of  the  treaty  alone.  Spain 
supported  this  proposal.  The  amendment  was  not  adopted  and  Article  53 
(numbered  Article  56  in  the  final  text  of  the  Vienna  Convention)  was  fully 
adopted  by  the  Conference  by  95  votes  to  none,  with  6  abstentions. 

The  result  of  the  deliberations  at  Vienna  appears  confusing.  On  the  one 
hand,  there  is  a  test  of  intention,  with  no  guidance  offered  as  to  how  to 
discern  intention  and  arguably  no  access  to  the  interpretation  articles  of 
the  Vienna  Convention,  since  what  is  involved  is  not  interpretation  of  a 
treaty  provision  but  ascertainment  of  the  intention  of  parties  in  the 
absence  of  a  treaty  provision.  On  the  other  hand,  there  is  the  now  com¬ 
pletely  separate  and  independent  criterion  of  the  ‘nature’  of  the  treaty, 
again  largely  unexplained  and,  if  one  accepts  the  view  of  Sir  Humphrey 
Waldock,  unnecessary.  More  than  with  other  compromises,  this  par¬ 
ticular  compromise  suffers  from  a  number  of  defects:  it  is  uncertain  and 
tentative.  None  of  the  schools  of  thought  represented  in  the  Commission 
and  at  Vienna  have  won:  neither  the  conservatives  nor  the  ‘implied  inten¬ 
tion’  school  nor  the  Waldock  II-Oppenheim  school  of  precisely  listing 
certain  classes  of  treaties  said  to  be  terminable  at  will. 

III.  State  Practice  on  Denunciation 

An  analysis  of  State  practice  need  only  be  brief.  Quite  simply,  there  are 
scarcely  any  recorded  examples  of  a  claim  by  a  State  that  it  possesses  a 
right  in  law  to  denounce  a  treaty,  silent  on  the  point,  at  will.  There  are,  on 
the  other  hand,  in  the  textbooks  and  commentaries,  overflowing  details  of 
purported  terminations  of  treaties  based  on  prior  violation  by  the  other 
party,  rebus  sic  stantibus  or  denunciation  by  one  party  followed  by  consent, 
or  tacit  consent  evidenced  by  acquiescence,  on  the  part  of  the  other.  No 
illustrations  need  be  given  of  this  latter  most  common  practice  in  relations 
between  States  except,  perhaps,  the  example  of  the  denunciation  of  the 
Treaty  of  Brest-Litovsk  by  the  Russian  Government,  which  is  instructive 
in  its  simplicity.  The  German  Government  had,  on  5  November  1918, 
severed  diplomatic  relations  with  Russia,  thus  interrupting  execution  of 
the  Brest-Litovsk  treaty  (concerning  the  subjects  of  each  country  owning 
property  in  the  other).  The  Russian  Government,  by  refraining  from 
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protesting  against  this  unilateral  declaration,  as  well  as  by  evacuating  the 
Russian  territory  occupied  by  Germany  in  accordance  with  that  treaty, 
tacitly  accepted  this  declaration. 

Indeed,  it  has  never  been  necessary,  in  a  system  of  voluntary  submission 
to  judicial  settlement,  for  States  to  rely  on  such  a  general  ground  when  any 
one  of  a  myriad  of  specific  exits  from  treaty  obligations  may  be  alleged  and 
seized  upon  without  the  threat  of  impartial  judicial  scrutiny.  In  other 
words,  it  is  easy  enough  for  State  A  to  allege  that  State  B  has  breached  a 
treaty  in  some  fundamental  way  or  that  circumstances  have  changed  in 
some  essential  manner.  There  has,  in  these  circumstances,  been  no  need 
for  a  doctrine  permitting  unilateral  denunciation.  As  Phillimore  wrote  in 
1917:  ‘States  when  they  purport  to  denounce  a  treaty  without  being  able  to 
rely  upon  a  specific  provision  allowing  them  to  withdraw,  usually  give 
legal  reasons  for  their  actions  whether  or  not  there  is  substance  to  the 
reasons  alleged.’23 

The  celebrated  Declaration  of  London  is  an  early  manifestation,  though 
framed  in  a  strict  legal  manner,  of  this  lack  of  need.  The  Declaration  arose 
from  an  incident  involving  the  Black  Sea  articles  of  the  Treaty  of  Paris  of 
1856  from  which  the  Russian  Government  announced  in  1870  that  it  had 
to  be  released.  Great  Britain  replied  that  it  had  always  been  held  that  the 
right  of  releasing  a  party  to  a  treaty  belonged  only  to  the  governments 
which  had  been  parties  to  the  original  instrument.  Russia  thereupon 
abandoned  the  position  she  had  taken  up  and  a  conference  was  held  in 
London  at  which  the  articles  objected  to  were  amended  by  common 
consent  and  a  Declaration,  signed  by  all  the  parties  in  1871,  publicly 
recognized  that  it  was  an  essential  principle  of  the  law  of  nations  that  no 
power  could  liberate  itself  from  the  engagements  of  a  treaty,  or  modify  the 
stipulations  thereof,  unless  with  the  consent  of  the  contracting  powers  by 
means  of  an  amicable  arrangement.  And  the  statements  of  governments 
have,  by  and  large,  continued  to  maintain  this  view,  expressed  as  a  legal 
precept,  with  vigour.24  In  fact  the  only  major  incidents  involving  serious 
claims  of  a  right  unilaterally  to  denounce  a  treaty  at  will25  are  certain  cases 


23  Phillimore,  Three  Centuries  of  Peace  ( 1917). 

24  See,  for  example,  Digest  of  United  States  Practice  in  International  Law,  1973,  at  p.  184, 
Whiteman,  Digest  of  International  Law,  vol.  14  (1970),  p.  410,  and  Netherlands  Yearbook  of  Inter¬ 
national  Law,  1971,  at  p.  172.  On  Soviet  practice,  see  Schwebel,  American  Journal  of  International 
Law,  58  (1964),  p.  660. 

26  A  Swiss  Court,  however,  treated  unilateral  denunciation  as  lawful,  in  certain  circumstances,  as 
far  back  as  1882.  The  Court  said:  ‘It  may  be  admitted  that  in  State  treaties  which  do  not  concern  the 
regulation  of  concrete  juridical  relations,  but  contain  merely  agreements  on  rules  of  objective  law,  it  is 
to  be  assumed  even  in  default  of  special  treaty  stipulations  to  this  effect,  that  the  parties  have  the  right 
of  unilateral  denunciation,  since  in  such  treaties  it  is  not  to  be  assumed  in  the  nature  of  the  matter  that 
the  parties  had  desired  to  bind  themselves  forever  and  irrevocably  .  .  .  this  follows  simply  from  the 
presumptive  will  of  the  parties  or  from  the  special  nature  of  these  State  treaties.  On  the  other  hand,  it  is 
utterly  incorrect  to  postulate  as  a  general  rule  such  a  unilateral  right  of  withdrawal  on  the  part  of  the 
party  bound  by  treaties  concerning  public  law  relations  whereby  concrete  juridical  relations  are 
regulated  and  subjective  rights  and  duties  .  .  .  determined’  (Schindler,  American  Journal  of  Inter¬ 
national  Law,  15  (1921),  p.  149). 
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ot  unilateral  alterations  in  acceptance  of  the  Optional  Clause  of  the  I.C.J. 
and  P .C.I.J.,  the  denunciation  of  two  of  the  1958  Geneva  Conventions  on 
the  Law  of  the  Sea  by  Senegal  in  1971,  and  certain  Icelandic  arguments  in 
the  Fisheries  Jurisdiction  cases  brought  before  the  International  Court  of 
Justice  in  1973.  These  incidents  will  be  treated  later  in  the  article  in  con¬ 
nection  with  the  various  categories  and  classes  of  treaties  identified  in  the 
International  Law  Commission  debates. 

From  a  survey  of  treaties  and  international  agreements  registered  with 
the  Secretariat  of  the  United  Nations  in  the  five  years  between  1967  and 
1971  (some  2,400  bilateral  and  plurilateral  instruments),  the  following 
conclusions  may  be  drawn.  Out  of  approximately  2,400  instruments 
analysed,  only  250  odd  contained  no  clause  relating  to  termination,  dura¬ 
tion  or  denunciation.  Some  780  contained  a  clause  relating  to  duration 
or  termination  and  790  a  denunciation  clause  of  one  form  or  another.  A 
further  600  contained  a  clause  to  the  effect  that  the  treaty  would  be  valid 
for  a  set  period  and  thereafter  subject  to  denunciation.26  Less  than  20  per 
cent  of  the  treaties  containing  denunciation  clauses  included  a  clause  or 
clauses  governing  the  effects  of  a  denunciation  in  accordance  with  such 
terms. 

Concerning  the  propensity  of  certain  types  of  treaty  to  contain  a 
denunciation  clause,  it  seemed  that  those  entitled  ‘agreement’27  contained 
significantly  fewer  omissions  of  such  a  clause  than  other  types,  pre¬ 
sumably  because  the  greater  part  of  these  were  I.B.R.D.  and  I.D.A. 
agreements,  nearly  all  of  which  contain  such  a  clause.  But  it  was  noticeable 
that  of  those  treaties  not  containing  a  duration  or  denunciation  clause, 
most  were  those  concerning  obligations  of  a  continuous  nature  such  as 
cultural  co-operation.  On  the  other  hand,  there  were  few  examples  of  a 
friendship  agreement,  defence  agreement  or  air  services  agreement  not 
containing  such  a  clause.  No  firm  conclusion  could  be  drawn  on  the  atti¬ 
tude  of  the  parties  to  the  desirability  of  including  in  an  agreement  a  clause 
of  duration  or  denunciation,  but  it  did  appear  that  the  United  Kingdom, 
United  States,  U.S.S.R.,  France  and  the  other  European  nations  often 
excluded  such  a  clause.  Of  course,  those  States  comprise  some  of  the  most 
prolific  treaty-makers  in  the  world  and  it  is  thus  difficult  to  draw  any  real 
conclusion  on  their  attitudes  on  this  point. 

In  the  case  of  multilateral  treaties,  a  number  less  than  8  per  cent  did  not 
contain  a  clause  relating  to  termination  or  denunciation.28 


26  Incidentally,  the  survey  indicated  that  there  was  no  consistency  in  employment  of  the  terms 
denunciation,  termination  and  withdrawal. 

27  It  also  appeared  that  the  ‘treaty’  form  was  less  likely  to  contain  such  a  clause  than,  say,  the 
exchange  of  notes  form. 

28  For  the  reason  that  in  many  cases  the  final  clauses  of  multilateral  agreements  would  have  been 
drafted  by  secretariats  of  international  organizations,  less  likely  to  omit  a  duration/denunciation 
clause. 
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IV.  Categories  of  Treaty  Presumed  Capable  of 

Denunciation 

State  practice  is,  as  one  would  expect,  scarcely  more  helpful  in  con¬ 
nection  with  any  of  the  categories  or  classes  of  agreements  listed  in 
Waldock  II.  These  may  best  be  considered  seriatim. 

The  first  class,  it  will  be  recalled,  was  commercial  or  trading  treaties 
(other  than  those  intended  to  establish  an  international  regime  of  an 
economic  kind  for  a  particular  area,  river  system  or  waterway  and  intended 
to  be  of  permanent  duration)  and  the  second,  treaties  of  alliance  or  military 
co-operation.  In  neither  case  did  Sir  Humphrey  Waldock  offer  any 
examples  from  practice  nor  can  any  be  found.  A  survey  of  treaties  of  peace, 
alliance  and  commerce  through  the  last  three  centuries29  indicates  only 
that  the  early  tendency  was  for  the  vast  majority  of  instruments  to  be 
expressed  to  be  ‘perpetual’,  or  for  no  term  at  all  to  be  included  concerning 
duration.  By  1 825  a  number  of  set  term  (e.g.  10  years)  commercial  treaties 
were  being  concluded  and,  in  the  nineteenth  century,  denunciation  and 
revision  clauses  were  popular. 

From  a  publication  of  193 1 30  it  can  be  seen  that  out  of  all  the  agreements 
there  listed  on  the  subject  of  commercial  relations  there  were,  at  that  date, 
scarcely  any  not  containing  provisions  for  termination  or  denunciation. 
The  exception  to  this  conclusion  was  that  group  of  treaties  establishing 
what  Sir  Humphrey  called  ‘permanent  regimes’,  obviously  intended  not 
to  be  subject  to  denunciation,  e.g.  the  Treaty  of  1920  regulating  the  Status 
of  Spitzbergen  and  the  Convention  of  1888  on  the  Free  Navigation  of  the 
Suez  Maritime  Canal. 

What  can  be  assumed  from  these  results  is  somewhat  moot.  That  States 
most  often  insert  a  duration  or  denunciation  clause  in  these  classes  of 
treaties  is  clear.  But  if  such  a  clause  is  to  be  implied  by  law,  why  are  they 
so  inserted?  They  are  usually  simple  clauses,  not  clauses  governing  the 
effect  of  denunciation  and  regulating  an  already  implied  power.  The 
reasonable  conclusion  must  be  either  that  they  are  inserted  ex  abundanti 
cautela,  in  conditions  of  uncertainty,  or  under  an  assumption  that  the  law 
does  not  allow  for  denunciation  unless  provided  for  expressly  in  the  treaty. 

Much  the  same  may  be  said  of  Sir  Humphrey’s  third  category,  treaties 
of  continuing  cultural,  scientific  or  technical  co-operation,  though  what 
became  clear  from  the  United  Nations  survey  was  that  very  many  of  these 
did  not  contain  a  clause  relating  to  duration  or  denunciation. 

Again,  the  justification  of  the  Special  Rapporteur  for  his  fourth 
category,  treaties  of  arbitration,  conciliation  or  judicial  settlement,  is 

29  From  A  Collection  of  All  the  Treaties  of  Peace,  Alliance  and  Commerce  between  Great  Britain  and 
Other  Powers  1713-1748;  Mowat,  Select  Treaties  and  Documents  181 5-1916-,  and  Hertslet’s  Commercial 
Treaties. 

30  Foreign  and  Commonwealth  Office,  Handbook  of  Commercial  Treaties  with  Foreign  Powers  (4th 
edn.,  1931). 
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largely  based  on  the  fact  that  the  vast  majority  of  such  agreements  are 
concluded  for  a  fixed  term  or  are  subject  to  a  right  of  denunciation. 

I933  Paraguay  had  adhered  to  the  Optional  Clause  for  an  indefinite 
period  and  without  reservation,  but  in  1938  she  notified  the  Secretary- 
General  of  the  League  that  she  was  withdrawing  her  declaration  of 
acceptance,  claiming  that  the  commitment  had  been  given  without  any 
engagement  to  maintain  it  for  a  determined  period.  Paraguay  had  earlier 
left  the  League.  In  the  absence  of  any  provision  in  the  Statute  permitting 
unilateral  denunciation,  the  Secretary-General  felt  obliged  to  transmit  the 
notification  of  withdrawal  to  all  the  States  then  bound  by  the  Optional 
Clause.  Six  of  them — Belgium,  Bolivia,  Brazil,  Czechoslovakia,  Nether¬ 
lands  and  Sweden — refused  to  take  note  of  Paraguay’s  notification  and 
entered  formal  reservations  against  it.  The  Netherlands  expressly  reserved 
its  views  on  the  right  of  a  State  to  denounce  treaties  which  do  not  contain  a 
clause  so  allowing.31  However,  in  the  Yearbook  of  the  Court,  Paraguay  was 
listed  as  having  accepted  the  Optional  Clause  until  i960.  And  no  reasons 
were  given  for  the  omission  of  Paraguay  after  i960.  The  Yearbook  does, 
however,  make  the  remark  that  ‘the  inclusion  or  omission  of  a  declaration 
made  by  any  State  should  not  be  regarded  as  an  indication  of  a  view  enter¬ 
tained  by  the  Registry  or  a  fortiori  by  the  Court  regarding  the  nature, 
scope  or  validity  of  the  instrument  in  question’. 

The  International  Court  of  Justice  has,  almost  incidentally  and  most 
reluctantly,  touched  upon  this  contentious  issue  in  the  Fisheries  Jurisdic¬ 
tion  case  ( United  Kingdom  v.  Iceland ),  though  the  Court  finally  limited  its 
observations  to  the  specific  circumstances  of  the  agreement  in  question, 
expressly  reserving  its  view  on  the  question  treated  by  Sir  Humphrey 
Waldock. 

Iceland  had  contended,  in  a  letter  to  the  Court,  that  treaties  containing 
jurisdictional  clauses  were  by  their  nature  subject  to  a  right  of  unilateral 
denunciation.  The  Court  merely  denied  the  perpetual  nature  of  the  1961 
Exchange  of  Notes32  between  the  two  countries,  distinguishing  such  an 
agreement  from  general  treaties  and  declarations  of  acceptance  of  judicial 
settlement  of  unpredictable  future  disputes.  It  did  not  pronounce  upon 
the  issue  of  denunciation.  The  text  of  the  relevant  part  of  the  judgment  is 
given  below: 

It  appears  to  the  Court  that,  although  the  compromissory  clause  in  the  1961 
Exchange  of  Notes  contains  no  express  provision  regarding  duration,  the 
obligation  it  embraces  involves  an  inherent  time-factor  conditioning  its  potential 
application.  It  cannot,  therefore,  be  described  accurately  as  being  of  a  permanent 


31  P.C.I.J. ,  Series  C,  No.  15,  p.  227.  For  an  account  see  Fachiri,  this  Year  Book ,  20  (1939),  p.  52. 

32  I.C.J.  Reports,  1973,  p.  14.  The  Exchange  of  Notes  provided  that  ‘The  Icelandic  Government 
will  continue  to  work  for  the  implementation  of  the  Althing  Resolution  of  5  May  1959,  regarding  the 
extension  of  fisheries  jurisdiction  around  Iceland,  but  shall  give  to  the  United  Kingdom  six  months’ 
notice  of  such  extensions,  and,  in  case  of  a  dispute  in  relation  to  such  extension,  the  matter  shall,  at  the 
request  of  either  party,  be  referred  to  the  International  Court  of  Justice.’ 
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nature  or  as  one  binding  the  parties  in  perpetuity.  This  becomes  evident  from  a 
consideration  of  the  object  of  the  clause  when  read  in  the  context  of  the  Exchange 
of  Notes. 

The  Icelandic  argument  that  the  1961  Exchange  of  Notes  was  ‘not  of  a 
permanent  nature’  had,  however,  been  considered  in  the  argument  of  Sir 
Peter  Rawlinson,  Counsel  for  the  United  Kingdom,  as  follows: 

...  if  the  suggestion  is  that  all  undertakings  for  judicial  settlement  are  to  be 
regarded  as  intrinsically  short-lived  and  ephemeral,  this  would  undermine  the 
functions  and  jurisdiction  of  the  Court  as  the  principal  judicial  organ  of  the 
United  Nations.  I  know  of  nothing  in  contemporary  international  law  which 
justifies  the  view  .  .  . 

Sir  Peter  considered  Article  56  of  the  Vienna  Convention  to  be  declara¬ 
tory33  of  existing  customary  international  law  but  argued  that  the  record 
showed  conclusively  that  the  parties  had  never  implied  nor  intended  any 
unilateral  right  of  termination.  Nor  could  such  a  right  be  implied  from  the 
nature  of  the  treaty,  as  the  history  of  its  negotiation  and  its  purpose  clearly 
showed. 

In  the  case  of  general  arbitral  and  dispute  settlement  conventions  there 
is,  then,  no  evidence  of  any  practice  having  developed  outside  the  realm  of 
the  Optional  Clause  of  the  I.C.J.  or  P.C.I.J.,  and  even  there  the  evidence  is 
somewhat  scanty. 

In  the  case  of  the  constitutions  of  international  organizations,  another 
of  Sir  Humphrey’s  categories,  there  is  a  considerably  greater  amount  of 
practice34  though  not  all  of  it  running  in  the  same  direction. 

A  glance  at  Peaslee’s  International  Governmental  Organizations  demon¬ 
strates  that  less  than  one-fifth  of  the  constitutions  of  organizations  do  not 
provide  a  right  of  withdrawal.35  The  Covenant  of  the  League  of  Nations, 
of  course,  contained  a  withdrawal  clause.  But  during  the  preparatory 
conference  discussions  took  place  as  to  whether  withdrawal  would  be 
lawful  in  the  absence  of  a  clause  providing  for  it.  Lord  Robert  Cecil 
claimed  that  the  rule  of  international  law  was  that  if  no  definite  term  was 
inserted  withdrawal  would  be  illegal.  Although  unanimity  was  not 
reached,  the  balance  of  opinion  was  such  that,  in  the  fear  that  the  right 
might  otherwise  not  exist,  the  clause  was  inserted. 

33  Fisheries  Jurisdiction  case,  Pleadings,  vol.  i ,  pp.  254  f.,  and  U.K.  Memorial,  vol.  1 ,  p.  127.  See  also 
the  arguments  of  the  F.R.G.  in  its  case  against  Iceland  (vol.  2,  pp.  81  f.).  Germany  argued  that  the 
second  part  of  Article  56  (1)  dealing  with  the  ‘nature’  of  certain  classes  of  treaties  was  not  declaratory  of 
customary  international  law.  This  paragraph  had  been,  it  will  be  recalled,  submitted  to  the  Vienna 
Conference  by  the  U.K.  Delegation. 

34  In  these  pages  the  term  ‘international  organization’  is  employed  in  reference  to  organizations 
established  under  international  law  by  a  number  of  States  and  containing  one  or  more  organs. 

36  Peaslee,  International  Governmental  Organisations  (1956).  For  examples  of  the  different  types  of 
withdrawal  clause  often  found  in  these  treaties,  see  Schermers,  International  Institutional  Law  ( 1972), 
pp.  44  ff.;  Jenks,  this  Year  Book,  22  (1949),  P-  23;  Livingstone,  International  and  Comparative  Law 
Quarterly,  14  (1965),  p.  637;  Dehousse,  Revue  Beige,  1965/66,  p.  31;  Feinberg,  this  Year  Book ,  39 
(1963),  p.  193;  Singh,  Termination  of  Membership  of  International  Organizations  (1958),  pp.  80  f. 
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The  conference  at  San  Francisco  to  establish  the  United  Nations36  was 
by  far  the  most  thorough  of  any  of  the  preparatory  conferences  establish¬ 
ing  international  institutions.  At  those  meetings  Canada  proposed  that 
provision  for  withdrawal  be  included  in  the  Charter;  the  Belgian  delegate 
opposed  a  ‘general  principle  of  withdrawal  but  acknowledged  the  legiti¬ 
macy  of  withdrawal  in  extraordinary  circumstances,  based  on  the  doctrine 
rebus  sic  stantibus’.  The  Canadian  proposal  was  rejected  by  19  votes  to  24, 
inconsistent  views  being  expressed  by  the  States.  The  decision  having 
been  taken  to  omit  all  reference  to  withdrawal  in  the  Charter,  the  relevant 
Committee  went  on  to  state  its  views  on  the  question  of  States  withdrawing 
from  the  United  Nations.37  These  views  were  put  forward  in  the  context  of 
the  inevitability  of  such  withdrawal  rather  than  that  of  establishing  a  right. 

If  a  Member,  because  of  exceptional  circumstances,  feels  constrained  to 
withdraw  and  leave  the  burden  of  maintaining  international  peace  and  security  on 
the  other  Members,  it  is  not  the  purpose  of  the  Organization  to  compel  that 
member  to  continue  its  co-operation  in  the  Organization  .  .  .  nor  would  a  Member 
be  bound  to  remain  in  the  Organization  if  its  rights  and  obligations  as  such  were 
changed  by  Charter  amendments  in  which  it  has  not  concurred  and  which  it  finds 
itself  unable  to  accept,  or  if  an  amendment  duly  accepted  by  the  necessary 
majority  in  the  Assembly  .  .  .  fails  to  secure  the  ratification  necessary  to  bring  such 
amendment  into  effect. 

This  statement  was  accepted  by  the  States  in  the  plenary  session  and 
some  commentators  have  claimed  that  it  is  as  binding  on  States  as  a 
provision  in  the  Charter  itself  would  have  been.38  According  to  other 
commentators,  the  better  view  is  to  treat  it  as  a  statement  of  the  parties 
concerning  interpretation.  They  base  their  reasoning  on  the  fact  that  the 
Soviet  delegation  maintained  the  view  that  no  special  clause  was  neces¬ 
sary,  since  there  existed  always  the  sovereign  right  of  States  to  withdraw 
from  international  organizations,  and  because  other  States  varied  in  their 
interpretation  of  the  customary  law.39 

The  question  which  must  be  asked,  however,  is  why  was  a  clause  not 
inserted  in  the  Charter  if  the  participating  States  considered  the  statement 
binding?40  It  may  be  that  the  legal  effect  of  the  statement  is  best  construed 
as  a  subsidiary  agreement  between  the  participants  (but  not  between 
States  later  joining  the  organization)  not  to  object  to  a  purported  with¬ 
drawal  in  the  circumstances  contemplated,  leaving  the  fundamental 
question  of  institutional  legality  of  the  withdrawal  untouched.  It  may  be 

36  For  a  complete  account  of  the  San  Francisco  discussions  see  Feinberg,  loc.  cit.  (previous  note), 
pp.  197  f.,  which  has  been  heavily  drawn  upon  in  the  account  following. 

37  Feinberg,  loc.  cit.  above  (p.  98  n.  35).  38  Livingstone,  loc.  cit.  above  (p. 98  n.  35),  p.  640. 

39  The  Soviet  view  seems  to  be  generally  confined  to  treaties  establishing  international  organiza¬ 
tions,  though  it  was  raised  in  negotiations  of  the  Test  Ban  Treaty. 

40  The  famous  dictum  of  the  I.C.J.  in  the  North  Sea  Continental  Shelf  cases,  that  a  State  not  having 
become  party  to  an  international  convention  will  not  lightly  be  presumed  to  have  accepted  the  obliga¬ 
tion  of  those  conventional  rules,  may  be  a  force  in  such  an  interpretation.  It  may  be  asked  why,  if  the 
States  had  intended  to  admit  a  right  of  withdrawal,  such  a  right  was  not  entrenched  in  the  treaty  itself? 
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added  that  the  Chairman  of  the  Committee  dealing  with  the  question, 
Professor  H.  Rolin,  has  given  it  as  his  opinion  that  the  Conference  clearly 
refused  to  interpret  the  absence  of  any  clause  relating  to  withdrawal  as  an 
implied  admission  of  the  right.41 

In  practice,  the  question  of  withdrawal  from  the  United  Nations  has 
only  been  tested  once  (and  that  time  only  partially)  when  Indonesia  took 
certain  action  in  1964.  Indonesia  had  been  unhappy  with  the  creation  of 
Malaysia  and  President  Sukarno  threatened  that,  if  Malaysia  took  up  a  seat 
on  the  Security  Council,  Indonesia  would  withdraw  from  the  United 
Nations.  Malaysia  was  elected  to  the  Council  and  Indonesia,  in  con¬ 
sequence,  declared  her  withdrawal  from  the  United  Nations.  It  is  quite 
clear  that  the  Indonesian  circumstances  did  not  come  within  the  type  of 
consideration  contemplated  in  the  San  Francisco  statement,  but  reaction 
to  the  purported  withdrawal  and  later  interpretation  of  what  had  hap¬ 
pened  were  not,  however,  altogether  consistent.  The  United  Nations 
issued  a  list  of  current  members  amongst  which  Indonesia  was  not 
included.42  On  19  September  1966,  however,  Indonesia  stated  that  it  had 
decided  to  resume  full  co-operation  with  the  United  Nations  and  ‘to 
resume  participation  in  its  activities  .  .  .’.  This  was  presented  by  the 
President  of  the  2 1  st  General  Assembly  as  evidence  that  Indonesia  had  not 
withdrawn  but  instead  had  temporarily  ceased  co-operation.  There  were 
no  objections  to  this  interpretation  and  Indonesia  agreed  to  pay  10  per  cent 
of  the  amounts  for  which  it  would  have  been  assessed  for  the  period  of  its 
non-participation;  and  this  despite  the  fact  that  the  General  Assembly  had 
not  listed  Indonesia  in  its  1965  resolution  on  assessments  and  that  the 
Indonesian  name  and  flag  had  been  removed. 

In  the  case  of  the  World  Health  Organization,  a  similar  situation 
occurred  in  1948.  Since  the  Constitution  provided  that  an  amendment 
could  be  adopted  by  a  two-thirds  majority,  and  did  not  require  unanimity, 
the  establishing  Conference  saw  fit  to  formulate  a  declaratory  statement 
concerning  withdrawal  in  case  of  amendment.  This  statement  was  to  the 
effect  that  a  ‘member  is  not  bound  to  remain  in  the  Organization  if  its 
rights  and  obligations  as  such  were  changed  by  an  amendment  of  the 
Constitution  in  which  it  has  not  concurred  and  which  it  finds  itself  unable 
to  accept’.  When  the  United  States  took  up  the  question  of  joining  the 
Organization,  Congress  thought  it  advisable  to  lay  it  down  expressly  that 
a  recommendation  to  accept  the  Constitution  was  based  on  ‘the  under¬ 
standing  that,  in  the  absence  of  any  provision  .  .  .  for  withdrawal  from  the 
Organization,  the  United  States  reserves  its  right  to  withdraw  ...  on 
notice’.43  In  a  resolution,  the  first  World  Health  Assembly  unanimously 

41  Feinberg,  loc.  cit.  above  (p.  98  n.  35),  p.  202. 

42  For  an  account  see  Dehousse,  loc.  cit.  above  (p.  98  n.  35);  Unni,  Indian  Journal  of  International 
Law,  5  (1965),  p.  128;  Schwelb,  American  Journal  of  International  Law,  61  (1967),  p.  661;  Schermers, 
op.  cit.  above  (p.  98  n.  35),  p.  49. 

43  Feinberg,  loc.  cit.  above  (p.  98  n.  35),  pp.  202  ff.  Schachter,  ‘Development  of  International  Law 
through  the  Legal  Opinions  of  the  U.N.  Secretariat’,  this  Year  Book,  25  (1948),  p.  125,  considers 
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recognized  the  validity  of  the  United  States  acceptance  of  the  Constitu¬ 
tion.  The  representative  of  India  suggested  that  the  World  Health 
Assembly  should  lay  down  as  a  principle  of  general  application  the  right 
of  a  member  to  withdraw,  but  he  was  not  supported.  The  Soviet  Union 
regarded  that  reservation  as  ‘a  case  without  precedent’  which  should  not 
be  imitated.  I  hus  it  could  be  concluded  that,  according  to  the  interpreta¬ 
tion  of  the  W.H.O.’s  Constitution  by  all  relevant  parties,  unilateral 
withdrawal  was  not  permitted  unless  authorized  by  a  specific  reservation. 

Later,  in  1949,  however,  the  Soviet  Union  informed  the  W.H.O.  that 
since  she  was  dissatisfied  with  aspects  of  the  Organization’s  work,  she  no 
longer  considered  herself  a  member.  The  Director-General  of  the 
W.H.O.,  in  reply,  stated  that  because  the  Constitution  of  the  W.H.O. 
made  no  provision  for  withdrawal,  he  could  not  accept  the  communication 
as  a  withdrawal  from  the  Organization.  The  Assembly  endorsed  the  steps 
taken  by  the  Director-General.  The  Organization  received  further  notifi¬ 
cations  of  withdrawal  from  Bulgaria,  Roumania,  Albania,  Czechoslovakia, 
Hungary  and  Poland.  The  third  and  fourth  World  Health  Assemblies  took 
note  of  these  communications  and  adopted  resolutions  stating  that  the 
Organization  would  always  welcome  the  resumption  by  these  members  of 
full  co-operation.  In  July  1955  the  representative  of  the  Soviet  Union  and 
the  other  States  declared  at  a  meeting  of  the  Economic  and  Social  Council 
that  the  World  Health  Organization  was  doing  useful  work  and  that  ‘the 
Soviet  Union  was  joining  W.H.O.’.  During  the  time  between  the  two 
events,  the  W.H.O.  continued  to  regard  these  States  as  members,  classify¬ 
ing  them  as  ‘inactive’.  The  question  of  recovery  of  arrears  of  contributions 
was  first  taken  up  by  the  Executive  Board  in  January  1956  and  at  the 
Assembly  in  the  same  year.  After  lengthy  discussions  the  Assembly  agreed 
to  accept  a  token  payment  of  5  per  cent  in  full  settlement  of  the  members’ 
obligations  in  the  years  in  which  ‘they  have  not  been  actively  participating 
in  the  work  of  the  Organization’. 

According  to  Feinberg,44  in  the  debates  in  both  the  Executive  Board  and 
the  Assembly,  the  vast  majority  of  the  representatives  who  spoke  were 
careful  to  employ  words  not  acknowledging  the  purported  withdrawal. 
Even  the  representative  of  the  Soviet  Union  at  the  Executive  Board  spoke 
in  later  debates  in  terms  of  ‘renewing’  membership  and  ‘resuming  active 
participation’.  The  United  Kingdom  representative  appears  to  have  been 
correct  when  he  asserted  ‘that  successive  .  .  .  Assemblies  had  continually 
taken  the  view  that  withdrawal  from  participation  .  .  .  did  not  mean 
termination  of  membership’. 

Another  case  arose  in  connection  with  U.N.E.S.C.O.  On  5  November 
1952  Poland  informed  the  Acting  Director-General  of  U.N.E.S.C.O. 

there  to  be  no  general  right  of  withdrawal  in  these  circumstances.  See  similarly  the  views  of  the 
W.H.O.  in  a  note  on  the  I.L.C.  draft  Articles,  General  Assembly  Official  Records,  21st  Session, 
Annexes,  Item  86,  p.  19. 

Loc.  cit.  above  (p.  98  n.  35),  p.  207. 
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of  her  withdrawal,  and  shortly  afterwards,  Hungary  and  Czechoslovakia 
transmitted  similar  communications.  A  Committee  of  the  General  Con¬ 
ference  recommended  the  adoption  of  a  position  similar  to  that  taken  by 
the  W.H.O.  in  the  same  circumstances.  When  the  countries  decided  in 
1954  to  return  to  the  Organization  a  similar  decision  was  taken  as  in  the 
case  of  the  W.H.O.  over  financial  contributions45  and  again  no  recognition 
was  given  to  the  purported  withdrawal. 

In  the  case  of  the  European  Economic  Community,  the  Treaty  of  Rome 
merely  provides  that  the  treaty  is  of  unlimited  duration.  However,  when 
the  United  Kingdom  Government  decided  to  hold  a  referendum  on 
whether  that  State  should  continue  to  remain  a  party  to  the  E.E.C.  treaty, 
the  Government  never  suggested  that  a  withdrawal  would  be  contrary  to 
the  rules  of  international  law.  Nor,  so  far  as  is  known,  did  any  other 
member  States  protest.  The  letter  columns  of  the  London  Times  con¬ 
tained  the  only  protest  at  this  aspect  of  H.M.G.’s  proposal.46  It  would, 
however,  always  have  been  open  to  the  United  Kingdom  to  negotiate 
terms  with  the  other  parties  and  thus  withdraw  with  their  consent.47 

When  he  considers  the  views  of  authors  on  this  question,  Feinberg 
concludes  that  there  exists  no  right  to  withdraw  from  an  international 
organization  unless  the  Constitution  expressly  allows  for  that  right  or 
where  such  a  right  can  be  inferred  from  the  clear,  proven  intention  of  the 
parties.48 

It  is  clear  that,  again,  practice  and  the  views  of  writers  are  diverse.  The 
lack  of  a  general  consensus  in  State  behaviour  should  best  be  taken  to  lead 
to  a  conclusion  against  allowing  an  implied  right  of  withdrawal,  except 
possibly  in  circumstances  where  the  States  parties  have  made  their  inten¬ 
tions  plain  as  in  the  case  of  the  San  Francisco  interpretative  statement  and 
there  perhaps  for  reasons  based  not  upon  strict  treaty  law,  but  upon  an 
obligation  inter  se  between  the  parties  to  the  ‘interpretative  statement’. 
In  no  particular  strand  of  practice  is  there  an  unambiguous  claim  that  what 
is  being  attempted  is  based  on  strict  law.  Nor,  in  the  reaction  of  the 
other  parties,  is  there  any  unambiguous  acknowledgement  that  what  has 
occurred  is  a  withdrawal,  rather  than  non-co-operation,  nor  if  it  was  a 
withdrawal,  that  such  a  withdrawal  was  in  accordance  with  the  rules  of 
international  law.  In  short  there  seems  no  basis  for  applying  a  lex  specialis 
to  this  category  of  agreements. 

45  In  1954  an  amendment  was  made  to  the  U.N.E.S.C.O.  Constitution  permitting  withdrawal,  on 
the  initiative  of  the  United  States  which  took  the  view  that  there  could  be  no  withdrawal  without  an 
express  clause  in  the  Constitution. 

46  See,  for  example,  The  Times ,  21  June  1977,  22  June  1977. 

47  In  the  case  of  the  withdrawal  of  France  from  participation  in  the  N.A.T.O.,  France  justified  its 
conduct  by  stating  that  it  was  only  withdrawing  from  non-binding  provisions  on  the  implementation 
of  the  treaty.  There  was  no  suggestion  that  France  was  allowed  a  unilateral  right  of  denunciation  under 
the  treaty.  See  American  Journal  of  International  Law,  62  (1968),  p.  577. 

48  See  also  Singh,  op.  cit.  above  (p.  98  n.  35),  pp.  80  f.,  whose  conclusion  is  that  since  a  State  can  only 
be  bound  by  what  it  has  agreed  to  be  bound  by,  it  is  not  bound  by  ‘anything  which  is  absent  from  the 
treaty’,  i.e.  it  can  lawfully  withdraw. 
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Coming  to  that  other  major  category  of  agreement  (not  made  subject 
to  a  right  of  denunciation  at  will),  multilateral  law-making  treaties,  Sir 
Humphrey  Waldock  noted  that  (in  the  case  of  Professsor  Giraud’s  Report): 

He  [Giraud]  argues  that  a  State  which  finds  itself  thwarted  by  a  general 
convention  is  unlikely  to  apply  it  loyally  and  that  it  is  preferable  that  it  should  be 
able  to  release  itself  from  the  convention.  Violations  of  international  law  only 
weaken  its  authority,  while  if  one  State  does  denounce  a  general  convention,  the 
convention  normally  goes  on  being  applied  as  if  the  State  in  question  had  never 
been  a  party.  He  concludes  by  suggesting  that  the  best  way  of  achieving  stability  in 
treaty  relations  is  to  include  a  denunciation  clause  in  every  general  multilateral 
treaty  and  always  to  imply  one  in  cases  where  it  has  been  omitted;  for  a  denuncia¬ 
tion  clause  serves  to  some  extent  to  control  States  in  denouncing  treaties  and  to 
check  them  from  doing  so  too  precipitately. 

Sir  Humphrey  points  out  that  in  many  conferences  called  to  draft  multi¬ 
lateral  law-making  conventions  no  consideration  is  given  to  the  question 
of  insertion  of  a  duration  or  denunciation  clause.49  Even  in  cases  where 
such  a  clause  is  inserted,  there  has  been  no  discussion  on  the  point,  the 
clause  in  question  simply  being  copied  from  an  earlier  model  conven¬ 
tion.50  But  when  the  question  is  discussed  there  is  often,  contrary  to  the 
spirit  of  Professsor  Giraud’s  remarks,  a  reluctance  by  States  to  include 
such  a  clause. 

Little  light,  however,  is  shed  on  the  question  by  the  travaux  prepara- 
toires  of  such  conventions.  In  the  case  of  the  Outer  Space  Treaty  of  1967, 
which  contains  a  denunciation  clause  (as  do  its  subsidiary  conventions), 
the  matter  was  discussed  at  a  meeting  of  the  Legal  Sub-Committee  of  the 
Committee  on  the  Peaceful  Uses  of  Outer  Space  in  1966. 51  The  first  draft 
provided  by  the  United  States  contained  a  denunciation  clause;  that  of  the 
U.S.S.R.  did  not.  There  was  little  debate  on  the  question  but  the  repre¬ 
sentative  of  Roumania  stated  that  ‘if  the  treaty  was  to  create  new  law, 
provisions  for  withdrawal  may  be  acceptable.  If,  on  the  other  hand,  the 
purpose  of  the  treaty  was  to  state  principles  which  were  already  part  of 
international  law,  withdrawal  was  out  of  the  question.’  But,  as  Mr.  Blix 
of  Sweden  pointed  out,  in  such  circumstances  a  State  would  continue  to  be 
bound  because  of  the  force  of  the  rules  under  customary  international  law. 
At  the  General  Assembly  in  1966  it  was  announced  that  there  had  been 
agreement  among  States  on  the  final  draft  text  and  there  is  no  explanation 

49  For  example:  Vienna  Convention  on  Diplomatic  Relations;  Vienna  Convention  on  Consular 
Relations;  U.N.  Covenants  on  Human  Rights  (see  Schwelb,  Archiv  des  Volkerrechts,  16  (1973),  p.  26); 
U.N.  Convention  on  Special  Missions;  U.N.  Convention  on  Representation  of  States  in  International 
Organizations;  U.N.  Convention  on  Succession  of  States  in  respect  of  Treaties;  U.N.  Convention  on 
Crimes  Against  Internationally  Protected  Persons.  Usually  in  these  cases,  the  final  clauses  are  simply 
copied  from  an  earlier  convention  without  discussion. 

50  For  example:  U.N.  Convention  on  the  Suppression  and  Punishment  of  the  Crime  of  Apartheid; 
Convention  on  Elimination  of  all  forms  of  Racial  Discrimination;  Hague  Convention  on  Unlawful 
Seizure  of  Aircraft;  Montreal  Convention  on  Civil  Aviation  and  Conventions  concluded  under 
UNIDROIT,  UNCITRAL  and  The  Hague  Conference  on  Private  International  Law. 

51  A/AC.  105/C.2/SR.69,  A/AC.  105/35. 
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for  the  presence  of  a  denunciation  clause.  Though  in  debate  in  the  Legal 
Sub-Committee  in  1964  on  a  Rescue  and  Return  Convention  the  view 
was  put  forward  that  a  right  of  withdrawal  flows  from  the  principle  of 
sovereignty,  the  summary  records  do  not  disclose  which  member  States 
supported  such  a  view.52 

The  Hague  and  Geneva  Conventions  on  the  conduct  of  warfare  and  the 
treatment  of  prisoners  of  war  also  contain  denunciation  clauses.  The 
Rapporteur53  of  the  committee  which  drafted  the  first  of  these  (the  1899 
Convention  on  the  Law  and  Customs  of  War  on  Land)  explained  the 
matter  to  the  adopting  Conference  as  follows:  States  would  ‘adhere  more 
readily  to  a  contractual  engagement  if  they  know  in  advance  that,  accord¬ 
ing  to  the  letter  of  the  law,  they  may  free  themselves  at  a  given  time,  with¬ 
out  making  [it]  appear  almost  violent,  as  it  would  in  the  absence  of  a  special 
clause’.  The  statement  is,  of  course,  ambiguous  but  the  intention  of  the 
Conference  and  those  subsequent  not  to  generate  a  perpetual  treaty  is 
evident.  One  commentator54  has  written  that  ‘.  .  .  in  the  absence  of  such 
a  provision  a  withdrawal  would  not  be  possible,  except  by  consent  .  .  .’. 
The  same  approach  was  adopted55  in  recent  years  when  the  two  Protocols 
to  the  Geneva  Conventions  were  drafted.  Again,  there  was  no  significant 
discussion  on  this  point. 

The  question  of  whether  to  include  a  denunciation  clause  in  the  1958 
Law  of  the  Sea  Conventions  was  but  briefly  discussed  at  the  1958 
Conference.  In  the  fourth  Committee56  the  Swiss  and  F.R.G.  delegates 
sought  adoption  of  a  denunciation  clause  for  the  Convention  on  the 
Continental  Shelf.  The  U.S.A.  thought  that  because  the  Convention 
would  be  dealing  with  ‘new’  law  it  should  not  contain  a  denunciation 
clause.  The  Representative  of  the  Secretary-General,  Mr.  Stavropoulos, 
stated  that  United  Nations  conventions  ‘rarely’  contained  denunciation 
clauses.  The  proposal  to  include  a  clause  was  defeated  in  a  vote.  The 
matter  was,  however,  raised  again  the  following  day57  by  the  representa¬ 
tive  of  Yugoslavia  who  thought  the  preceding  debate  might  have  been 
vitiated  by  mistake  because  ‘if  there  were  no  denunciation  clause  it  would 
be  presumed  that  States  were  entitled  to  denounce  the  agreement’.  Chile 
disagreed,  stating  that  many  treaties  without  a  denunciation  clause  could 
not  be  denounced.  Mr.  Stavropoulos  intervened  to  remark  that  opinions 
on  the  effect  of  denunciation  clauses  varied  widely.  This  further  discus¬ 
sion  was  noted  in  the  record.  The  previous  decision  was  not  overturned. 

When  the  question  was  considered  by  Plenary58  the  matter  was  raised 
again  by  Mexico,  despite  the  fact  that  a  Drafting  Committee  had  not 
included  a  denunciation  clause  amongst  its  recommendations  for  final 

62  A/AC.  105/21/Add.  2. 

53  Hoyt,  The  Unanimity  Rule  in  the  Revision  of  Treaties  (1959),  pp.  46,  47. 

64  Pictet,  Les  Conventions  de  Geneve  de  J949  (I.C.R.C.,  1952). 

65  See,  for  example,  I.C.R.C.  Docs.:  CCDH/SR47;  CCDH/1/SR76,  135;  CCDH/SR53; 

CCDH/405/Rev.  1,  para.  148.  56  A/CONF.  13/C.4/SR.40,  p.  1 17. 

57  A/CONF.  i3/C.4/SR.4i,p.  1 18.  A/CONF.  13/SR. 18, pp.  56  f. 
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clauses  for  all  four  Law  of  the  Sea  conventions.  France,  El  Salvador,  Haiti 
and  Italy  took  the  view  that  insertion  of  a  denunciation  clause  was 
inappropriate  in  the  case  of  an  instrument  designed  to  provide  generally 
applicable  rules  of  conduct.  Mexico  labelled  denunciation  ‘a  recognized 
institution  of  customary  law’.  The  Mexican  proposal  was  defeated  in 
a  vote. 

The  available  records  of  debate  at  the  third  U.N.  Conference  on  the 
Law  of  the  Sea  do  not  indicate  whether  the  issue  was  similarly  debated  in 
the  late  1970s. 

Senegal  has,  however,  raised  the  question59  of  whether  a  right  of 
denunciation  exists  in  the  case  of  two  of  the  Geneva  Conventions  on  the 
Law  of  the  Sea.  Bardonnet60  gave  an  account  of  the  incident  shortly  after 
Senegal  ‘denounced’  the  Conventions,  the  1958  Territorial  Sea  Conven¬ 
tion  and  the  Convention  on  Fishing  and  the  Conservation  of  Living 
Resources,  neither  containing  a  denunciation  clause.  The  denunciations 
were  finally  registered  with  the  United  Nations  Secretariat,  but  not  before 
a  series  of  Notes  had  been  exchanged  between  the  Office  of  Legal  Affairs  of 
the  United  Nations,  as  the  depositary,  and  Senegal. 

Senegal  claimed  that  a  right  of  denunciation  in  such  a  case  existed  under 
‘customary  international  law’.  The  Office  of  Legal  Affairs,  on  the  other 
hand,  considered  that  Article  56  of  the  Vienna  Convention  was  in 
principle  a  reflection  of  customary  international  law.  Senegal  doubted  this 
proposition  and  referred  to  the  differences  of  opinion  in  doctrine  and 
practice. 

There  was  a  further  dispute  between  the  two  parties  as  to  whether  the 
Geneva  Conventions  involved  could,  even  under  the  Vienna  rule,  admit 
the  possibility  of  denunciation.  The  Legal  Office  referred  to  the  debates  in 
the  International  Law  Commission  and  the  claims  made  there  that  inser¬ 
tion  of  a  revision  clause  made  a  denunciation  clause  unnecessary.  The 
Senegalese  Note,  however,  referred  to  the  general  lack  of  unanimity  and 
the  small  number  of  votes  cast  in  favour  of  excluding  a  denunciation 
clause.  The  Note  also  drew  attention  to  the  fact  that  some  United  Nations 
conventions  do  in  fact  contain  both  revision  and  denunciation  clauses. 

On  the  question  of  the  ‘nature’  of  the  treaty,  the  Legal  Office  stated  that 
the  Geneva  Convention  was  not  one  of  the  classes  of  treaty  considered  as 
subject  to  denunciation  at  will:  it  was  not  ‘intrinsically  temporary  in 
character’.  Senegal,  in  turn,  referred  again  to  the  disunity  within  the 
Commission  and  at  the  Conference  concerning  the  concept  in  question. 

When  this  correspondence  was  circulated  to  parties  to  the  Conventions 
the  United  Kingdom  (the  reactions  of  other  States  are  not  known)  ‘placed 
on  record’61  its  view  that  the  Conventions  in  question  were  ‘not  susceptible 

59  Bardonnet,  ‘La  Denonciation  par  le  Gouvernement  Senegalais  de  la  Convention  sur  la  mer 
territoriale  .  .  Annuaire  franqais  de  droit  international,  18  (1972),  pp.  123  ff. 

60  Ibid. 

Greig,  International  Law  (2nd  edn.,  1976),  p.  498. 
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of  unilateral  denunciation  by  a  State  which  is  party  to  them’,  hence  the 
United  Kingdom  could  not  accept  the  validity  or  effectiveness  of  the 
purported  denunciation. 

In  197662  Senegal  denounced  the  1958  Continental  Shelf  Convention, 
again  claiming  that  a  right  so  to  act  was  given  under  customary  inter¬ 
national  law.  The  reaction  of  other  States  to  circulation  of  this  Note  among 
the  parties  by  the  Secretary-General  is  not  known. 

The  argument  that  she  was  entitled  to  denounce  the  Conventions  under 
‘customary  international  law’  was  never  clearly  expounded  by  Senegal.  All 
that  is  clear  from  the  incident  is  the  air  of  uncertainty  on  the  issue  of  prin¬ 
ciple  and  the  lack  of  agreement  on  the  rule,  if  any,  of  customary  law,  and  on 
the  interpretation  of  Article  56  of  the  Vienna  Convention. 

V.  The  Views  of  Publicists 

The  most  authoritative  account  of  the  law  of  treaties  remains  that  of 
Lord  McNair,  written  before  the  work  of  the  International  Law  Com¬ 
mission.  Lord  McNair  writes:63 

.  .  .  the  normal  basis  of  approach  adopted  in  the  United  Kingdom  and,  it  is 
believed,  in  most  States,  towards  a  treaty  is  that  it  is  intended  to  be  of  perpetual 
duration  and  incapable  of  unilateral  termination,  unless,  expressly  or  by  implica¬ 
tion,  it  contains  a  right  of  a  unilateral  termination  or  some  other  provision  for  its 
coming  to  an  end.  There  is  nothing  juridically  impossible  in  the  existence  of  a 
treaty  creating  obligations  which  are  incapable  of  termination  except  by  the 
agreement  of  all  parties.  Some  existing  British  treaties  have  endured  for  nearly  six 
centuries,  and  many  for  three. 

As  illustration  of  his  view,  Lord  McNair  cites  the  circumstances  leading  to 
the  Declaration  of  London  in  1871  and  an  extract  from  a  Memorandum  by 
Sir  E.  Hertslet  of  20  May  1880  on  the  proposed  abrogation  by  the  United 
States  of  the  Clayton-Bulwer  Treaty.  Lord  McNair  does,  however,  make 
an  exception  in  favour  of  commercial  treaties.  His  Lordship  suggests  that 
recently  a  change  has  come  about  and  that,  in  treaties  embodying  a  purely 
commercial  bargain  between  the  parties,  the  existence  of  an  implied 
right  of  denunciation  upon  giving  reasonable  notice  can  readily  be  inferred 
from  the  very  nature  of  the  treaty  on  the  ground  that  it  requires  revision 
from  time  to  time  in  order  to  bring  it  into  harmony  with  changing  con¬ 
ditions. 

The  author’s  principal  ground  for  reaching  this  conclusion64  is  the  fact 
that  bilateral  commercial  treaties  between  Great  Britain  and  the  Enemy 
Powers  were  treated  by  the  Peace  Treaties  of  1919  and  1920  as  being 

62  See  United  Nations  Note  CN.89  (1976)  TRE  1. 

63  The  Law  of  Treaties  (1961),  pp.  493-4. 

64  He  cites  only  one  example  which,  again,  is  less  than  compelling,  being  based  on  circumstances 
where,  after  the  conclusion  of  the  treaty,  both  parties  knew  that  they  wished  to  terminate  the  treaty 
which  was  in  fact  terminated  by  consent.  See  also  Detter,  Essays  on  the  Law  of  Treaties  ( 1 976),  pp. 83  ff. 
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abrogated  by  the  war  and  that,  unlike  the  treaties  of  extradition,  they  were 
not  revived.  But  this  is  in  fact  no  more  than  evidence  of  recognition  that 
circumstances  relating  to  trade  and  commerce  will  inevitably  have  altered 
vastly  during  a  period  of  warfare.  The  second  basis  for  McNair’s  con¬ 
clusion  was  a  tendency  for  the  United  Kingdom  and  other  States  to 
stipulate  in  their  commercial  treaties  an  express  right  of  denunciation 
upon  giving  notice  of  six  or  twelve  months.  Again,  this  can  be  equally  the 
reflection  of  a  view  that  without  such  a  clause  no  such  right  would  exist. 

Specifically  on  the  question  of  implying  a  term  relating  to  denunciation 
in  a  treaty,  Lord  McNair  writes:65 

It  is  a  question  of  the  intention  of  the  parties  which  can  be  inferred  from  the 
terms  of  the  treaty,  the  circumstances  in  which  it  was  concluded,  and  the  nature  of 
the  subject-matter. 

Again,  however,  justification  for  the  remarks  is  based  on  incidents  where 
a  claim  of  denunciation  was  accepted  by  the  other  parties  and  the  obliga¬ 
tions  were  thus  terminated  by  consent.  In  the  same  manner,  the  author 
suggests  that  political  treaties,  in  which  there  is  no  clear  intention  of  per¬ 
petual  obligation,  are  not  intended  to  be  of  perpetual  duration  and  there¬ 
fore  also  contain  an  implied  power  to  denounce  for  good  cause  and  upon 
reasonable  notice.  This  statement  is  unsupported  by  reference  to  practice. 

Brierly ,  writing  in  1 926,  sounds  a  warning66  against  reading  too  much  or 
too  little  into  the  omission  of  a  denunciation  or  duration  clause  when  he 
comments  that: 

.  .  .  we  should  realise  that  the  omission  under  present  practice  to  make  all  treaties 
terminable  is  not  a  mere  oversight  on  the  part  of  statesmen,  not  merely  an  incon¬ 
venient  habit  which  they  might  easily  be  persuaded  to  change,  it  arises  from  the 
fact  that  they  intend  some  treaties  to  be  permanent .  .  .  what  they  seek  is  security — 
the  utmost  attainable  certainty  for  a  future  of  indefinite  duration;  and  though  the 
historical  or  detached  observer  may  realise  and  point  out  ‘what  a  dusty  answer 
gets  the  soul  when  hot  for  certainties  in  this  our  life’,  statesmen  are  just  as  little 
likely  to  act  on  that  philosophy  as  are  we  ourselves  in  our  individual  lives. 

The  first  major  writer  to  consider  that  certain  categories  of  treaties, 
treaties  on  certain  subjects,  might  be  susceptible  to  treatment  different 
from  that  accorded  to  the  general  body  of  treaties  was  Oppenheim  in  his 
first  edition  published  in  1905:67 

.  .  .  there  are  other  treaties  which,  although  they  do  not  expressly  stipulate  the 
possibility  of  withdrawal  can  nevertheless  be  dissolved  after  notice  by  one  or 

65  The  Law  of  Treaties  (1961),  p.  51 1. 

66  ‘Some  Consideration  on  the  Obsolescence  of  Treaties’,  Transactions  of  the  Grotius  Society,  1 1 
(1926),  pp.  1  iff. 

67  International  Law,  vol.  i,  p.  549.  It  may  in  fact  have  started  with  Halleck  who  wrote  similarly 
about  treaties  of  alliance  in  1 86 1 .  Textor  said  just  the  opposite  in  1 680  ( Law  of  Nations,  p .  269)  and  see 
the  view  of  the  Swiss  Court  noted  earlier  in  the  article  (above,  p.  94  n.  25). 
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other  contracting  parties.  To  that  class  belong  all  such  treaties  as  are  either  not 
expressly  concluded  for  ever  or  apparently  not  intended  to  set  up  an  everlasting 
condition  of  things.  Thus,  for  instance,  a  commercial  treaty  or  a  treaty  of  alliance 
not  concluded  for  a  fixed  period  only  can  always  be  dissolved  after  notice  although 
not  expressly  stipulated.  Treaties,  however,  which  are  apparently  intended 
or  expressly  concluded  for  the  purpose  of  setting  up  an  everlasting  condition  of 
things,  and  further,  treaties  concluded  for  a  certain  period  of  time  only,  are  as 
a  rule  not  notifiable,  although  they  can  be  dissolved  by  mutual  consent  of  the 
parties  ...  it  must  be  emphasised  that  all  treaties  of  peace  and  all  boundary  treaties 
belong  to  this  class. 

The  later  editions  of  Oppenheim  are  no  less  certain  of  the  extent  of  the 
rule.  Indeed  in  the  seventh  edition  (by  Hersch  Lauterpacht,  whose  work 
in  the  International  Law  Commission  did  not  extend  so  far  as  termination) 
the  relevant  passage  is  stated  in  almost  identical  terms.68  Neither  Oppen¬ 
heim  nor  Lauterpacht  cite  any  authority  at  all  for  their  view. 

The  editor  of  Hall,69  in  1924,  takes  up  this  theme  when  he  writes  that 
treaties  of  alliance  or  commerce,  postal  conventions  and  the  like  are 
voidable  at  the  will  of  one  of  the  parties,  the  nature  of  their  contents  being 
such  that  it  is  evidently  not  intended  to  set  up  a  permanent  state  of  things. 

From  Oppenheim  and  Hall  onwards,  other  writers  of  the  English  school 
have  copied  this  approach70  without  development  or  the  citation  of 
authority.  For  the  rest,  the  other  writers  have  not  commented  in  depth, 
apart,  perhaps,  from  a  reference  to  implied  intention71  (particularly  in  the 
case  of  the  continental  writers)  or  have  limited  themselves  to  an  observa¬ 
tion72  that  denunciation  is  lawful  only  where  the  treaty  concerned  contains 
a  term  permitting  it,  without  discussing  whether,  and  in  what  circum¬ 
stances,  such  a  term  may  be  implied. 

The  approach  taken  by  the  English  school  seems  to  have  been  given  the 
blessing  of  according  with  British  practice,  an  account  of  which  (as  in 
1939)  is  given  by  Stewart:73 

.  .  .  the  normal  basis  of  approach  adopted  in  the  United  Kingdom  towards  a  treaty 
is  to  assume  that  it  is  intended  to  be  of  perpetual  duration  and  incapable  of  uni¬ 
lateral  termination  unless,  expressly  or  by  implication,  the  treaty  contains  a  right 

68  At  p.  843. 

69  A  Treatise  on  International  Law  (8th  edn.,  Pearce  Higgins,  1924),  p.  405. 

70  For  example:  Ross,  A  Textbook  of  International  Law  (1947),  p.  218;  Green,  Law  of  Peace  (1973), 
p.  174;  Detter,  Essays  on  the  Law  of  Treaties  (1967),  p.  83;  Elias,  The  Modern  Law  of  Treaties  (1974), 
p.  165. 

71  For  example:  Rousseau,  Droit  international  public  (1970),  vol.  1,  p.  213;  Satow,  A  Guide  to 
Diplomatic  Practice  (4th  edn.,  1957),  p.  385,  rests  content  with  an  account  of  the  Oppenheim  approach 
and  the  more  cautious  one  adopted  by  McNair;  Jennings,  Recueil  des  cours,  121  ( 1 967— II),  p.  565. 

72  For  example:  the  Soviet  commentators,  Academy  of  Sciences  of  the  U.S.S.R.,  International  Law 

(ed.  Kozhevnikov,  1961);  Guggenheim,  Traite  de  droit  international  public,  vol.  1  (1967),  p.  219, 
suggests  that  while  doctrine  may  suggest  otherwise  practice  shows  that  if  the  right  is  not  expressly 
reserved  it  does  not  exist;  L’Huillier,  Elements  de  droit  international  public,  Vellas,  Droit  international 
public  (1967);  Strupp,  Recueil  des  cours,  47  (1934-I),  p.  263;  Jurisclasseur,  Sources  de  droit  inter¬ 
national  (i960),  finds  it  hard  to  believe  that  Oppenheim  and  the  members  of  that  school  are  correct  in 
theirview.  73  Treaty  Relations  of  the  British  Commonwealth  of  Nations  ( 1939), p.  920. 
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of  unilateral  termination  or  some  other  provision  for  its  coming  to  an  end  ...  it  is 
a  question  of  intention  of  the  parties  which  can  be  inferred  from  the  terms  of  the 
treaty,  the  circumstances  in  which  it  was  concluded  and  the  nature  of  the  subject 
matter  .  .  .  The  view  now  generally  held  is  that  in  the  case  of  a  treaty  embodying 
a  purely  commercial  bargain  there  is  an  implied  right  of  denunciation — on  the 
ground  that  it  requires  revision  from  time  to  time  in  order  to  bring  it  into  harmony 
with  changing  conditions. 

Stewart  has  to  admit,  however,  that  the  United  Kingdom  Government 
had  never  yet  exercised  such  a  right.  The  view  is  based  upon  the  fact  that, 
in  advising  in  1909  upon  a  commercial  treaty  which  contained  no  term 
fixing  its  duration  and  no  provision  for  its  termination,  the  Law  Officers  of 
the  Crown  expressed  the  opinion  that  it  would  be  held  to  be  temporary  in 
character  and  terminable  by  the  withdrawal  of  either  party. 

One  imagines  that  the  Law  Officers  had  been  influenced  by  the  views  of 
Oppenheim  in  1905.  The  view  of  the  Oppenheim  supporters  is  taken  to  an 
extreme  by  Haraszti.  He  suggests74  that  in  cases  of  difficulty  in  arriving 
at  the  intention  of  the  parties,  there  should  be  a  bias  towards  a  restrictive 
interpretation  in  order  to  safeguard  the  sovereignty  of  States:  the  right  of 
denunciation  will  have  to  be  recognized  as  following  from  that  principle  of 
international  law  which  demands  respect  for  State  sovereignty  unless  the 
contrary  intention  is  clearly  expressed  in  the  treaty  in  question. 

Kiss,  writing  in  1959, 75  also  makes  the  startling  comment  that  practice 
supports  the  view  that  treaties  concluded  without  limitation  or  duration 
are  always  open  to  unilateral  denunciation  by  one  of  the  parties.  He  cites 
in  support,  however,  only  two  remarks  by  French  representatives  un¬ 
supported  by  confirmatory  State  practice. 

The  writers  thus  fall  into  a  number  of  schools,  reflecting  fairly 
accurately  a  similar  division  within  the  International  Law  Commission: 
one  assuming  in  the  absence  of  any  expressed  intention  to  allow  denuncia¬ 
tion  that  such  a  right  should  not  be  incorporated  and  that  the  treaty  should 
be  considered  as  ‘perpetual’  (subject  always  to  the  possibility  of  termina¬ 
tion  by  consent);  another  making  the  assumption  that  certain  types  of 
treaties,  those  of  continuing,  indefinite  obligations,  in  the  time  sense,  can 
be  denounced  at  any  time  on  reasonable  notice;  and  the  third  being  pre¬ 
pared  to  imply  a  term  allowing  denunciation  not  in  certain  fixed  classes  of 
agreement  but  whenever  the  circumstances  of  the  case  in  question  (type  of 
treaty,  circumstances  of  conclusion)  indicate  an  intention  by  the  parties 
to  allow  unilateral  termination  at  will.  The  only  certainty  seems  to  be  that 
those  treaties  so  obviously  intended  to  be  permanent — peace  treaties, 
treaties  effecting  a  final  settlement  of  disputes,  boundary  agreements  and 
so  on — are  not  subject  to  unilateral  termination  at  will. 

-AA.  JA.  -A/. 
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74  Some  Fundamental  Problems  of  the  Law  of  Treaties  (1973),  p.  264. 

75  Annuaire  franqais  de  droit  international,  5  (1959),  p.  787.  See  also  Kiss,  Repertoire  de  la  pratique 
franqaise,  1962,  cases  733  f.  at  vol.  1,  p.  367. 
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It  remains  to  analyse  the  direction  of  the  various  strands  of  practice  and 
doctrine.  From  State  practice  no  useful  conclusion  can  be  drawn.  The 
Declaration  of  London  and  later  solemn  pronouncements  of  States  are 
not,  in  truth,  obstacles  to  the  existence  of  a  right  of  unilateral  denunciation 
at  will  in  the  circumstances  with  which  this  article  is  concerned.  The 
Declaration  can  without  any  difficulty  be  interpreted  as  a  prohibition  of 
denunciation  outside  the  law.  Indeed,  as  the  commentators  have  found, 
to  treat  it  otherwise  would  be  to  ignore  over  a  century  of  committed  State 
practice  and  doctrine. 

The  difficulty  lies  in  constructing  any  theory  at  all  from  the  strands 
of  practice.  The  multitudinous  examples  of  denunciation  following 
alleged  breach  by  the  other  party,  the  claims  of  termination  followed  by 
acquiescent  conduct  by  the  other  States,  are  obviously  unhelpful.  As  has 
been  shown,  except  perhaps  in  the  case  of  acceptances  of  the  Optional 
Clause,  there  are  only  two  serious  and  recent  claims  of  States  based  on  a 
general  unilateral  right  of  denunciation.  In  the  case  of  Senegal  and  the 
1958  Geneva  Conventions  the  claim  was  based  on  a  so-called  right  given 
by  ‘customary  international  law’,  the  alleged  rule  being  nowhere  clearly 
enunciated.  In  the  Icelandic  argument  in  the  Fisheries  Jurisdiction  case, 
the  claim  seemed  to  be  based  on  the  ‘nature’  of  the  particular  agreement  in 
question  with,  again,  an  absence  of  further  justification  or  exposition. 

It  would  be  difficult  to  conjure  up  a  rule  of  law  based  on  such  un¬ 
supported  claims  as  these,  both  opposed  by  other  interested  parties.  Such 
practice  does  not  approach  the  threshold  of  general  practice  necessary  to 
establish  the  existence  of  a  rule  in  the  international  legal  system. 

But  then  there  is  the  argument  that  the  practice  of  States  of  including 
denunciation  or  duration  clauses  in  modern  treaties  of  certain  (or  all) 
classes  indicates  that  States  consider  such  treaties  as  being  of  limited 
duration  and  that  therefore  all  such  treaties,  with  or  without  the  clause, 
must  be  considered  as  being  terminable  at  will,  by  either  party  after 
reasonable  notice.76  This  is  clearly  met  by  the  proposition  that  while  States 
continue  to  insert  such  clauses  in  treaties,  it  is  simply  impossible  to 
construct  a  rule,  based  on  practice,  that  without  such  a  clause  the  treaty  is 
terminable  at  will.  Since  in  many  cases  there  is  no  clause  governing  the 
effects  of  a  denunciation  and  regulating  its  execution,  there  is  no  reason  to 
suppose  that  States  insert  a  denunciation  clause  for  a  reason  other  than 
their  uncertainty  of  the  legal  position:  such  uncertainty  is  no  foundation 
for  a  construction  of  opinio  juris . 

Any  argument  in  favour  of  the  existence  of  the  rule  would  seem  to  have 
to  be  based  on  the  inherent  nature  of  certain  treaties  as  claimed  by 
Oppenheim  and  the  English  school.  It  will  be  recalled  that,  according  to 
that  school,  treaties  of  co-operation  (in  any  field,  including  general  treaties 

76  It  is  not  the  intention  to  discuss  what  period  of  time  equals  a  reasonable  period  of  notice.  This  will 
depend  on  the  circumstances,  the  subject-matter  of  the  particular  treaty  and  the  position  of  each  State 
party  under  the  treaty. 
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of  arbitral  or  judicial  settlement  of  disputes),  treaties  of  alliance,  general 
treaties  of  commercial  co-operation  (but  not  specific  agreements  of  sale, 
etc.)  cannot  be  intended,  in  the  nature  of  things,  to  last  for  ever.  The 
parties  will  not  die,  but  their  interests  inevitably  change,  as  does  their 
bargaining  power  vis-a-vis  each  other  and  the  content  of  the  treaty 
bargain. 

The  same  authors  are  at  pains  to  exclude  from  the  classes  of  treaties 
terminable  at  will  those  ‘concluded  for  the  purpose  of  setting  up  an  ever¬ 
lasting  condition  of  things’  and,  further,  treaties  concluded  for  a  certain 
period  of  time  only.  Waldock  IT7  took  the  same  approach  and  included 
logically,  in  this  class,  ‘treaties  which  are  inherently  finite  by  reason  of  the 
nature  of  their  purposes’.  Examples  given  were  an  agreement  to  arbitrate 
a  particular  dispute  or  to  co-operate  on  a  particular  occasion  or  in  the 
performance  of  a  particular  task.  Sir  Humphrey’s  rule  was  that  such 
treaties  would  continue  in  force  until  ‘devoid  of  purpose’.  This,  of  course, 
is  perfectly  reasonable  and  unexceptionable  and  was  the  essence  of  the 
decision  in  the  Fisheries  Jurisdiction  case  noted  earlier. 

In  the  absence  of  any  cogent  State  practice  one  must  simply  dismiss  the 
view  of  the  English  school  as  lex  ferenda  and  agree  with  Sir  Robert 
Jennings78  that  the  better  statement  of  practice  is  the  old-fashioned  one 
that  without  a  denunciation  clause,  treaties  cannot  be  denounced.  But  Sir 
Robert  went  further  and  admitted  a  right  to  denounce  in  the  case  where 
the  parties  so  intended  but  the  intention  was  not  made  express  in  the 
treaty.  Having  rejected  the  objective  test  adopted  by  Oppenheim  implying 
a  clause  by  reference  to  the  nature  of  the  treaty,  we  are,  in  seeking  the  ‘real 
intention  of  the  parties’,  faced  with  the  impossible  question  of  why  such 
a  clause  has  not  been  included  in  the  treaty  if  the  parties  have,  in  truth, 
jointly  intended  to  permit  unilateral  withdrawal.  It  may  indeed  be  that  the 
sole  circumstances  under  which  such  a  right  could  be  implied  would  be 
those  in  which  something  akin  to  an  ‘interpretative  statement’  has  been 
issued  by  the  parties.  But  these  will  usually  only  be  issued,  as  at  San 
Francisco,  when  the  parties  are  strictly  speaking  not  unanimous.  And  if 
a  treaty  is  silent  on  the  question  of  denunciation/duration  there  is,  in  one 
sense,  not  a  problem  of  interpretation  to  solve.  That  is  the  basis  of  the 
difficulty  facing  the  commentators:  the  gap  is  as  much  in  the  law  as  it  is  in 
the  treaty.  The  treaty  is  silent  but  in  a  sense  there  is  nothing  to  interpret;79 
it  is  precisely  because  an  autonomous  residual  rule  does  not  exist  that  it  has 
been  necessary  for  the  fiction  of  an  ‘implied’  clause  based  on  the  so-called 
intention  of  the  parties  to  be  created.  State  practice  and  common  sense 
demonstrate  clearly  enough  that  where  a  denunciation  clause  is  not 
inserted  it  is  because  the  parties  have  not  wished  to  make  the  treaty 
terminable  at  will,  or  have  not  thought  of  the  problem  at  all,  or  are  simply 

77  See  above,  pp.  85  f. 

78  Recueil  des  corns,  121  (1967-II),  p.  565. 

79  Sir  Humphrey  Waldock  appeared  to  take  this  view  towards  the  end  of  the  I.L.C.  consideration. 
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confused.  Because  the  rule  of  international  law  is  unclear,  the  intention  of 
the  parties  is  consequently  muddied  and  shadowy. 

The  legacy  of  such  confused  circumstances  is  that  there  can  be  no  rule 
based  on  State  practice  other  than  one  which  lays  down  only  that  without 
an  express  denunciation  clause  a  treaty  cannot  be  unilaterally  denounced 
at  will.  This,  of  course,  is  not  particularly  startling.  It  is  one  of  the  views 
reflected  in  the  textbooks  and  by  the  writers  and  the  line  adopted  by  a 
significant  number  of  members  of  the  International  Law  Commission  as 
well  as  by  the  Harvard  Research.  This  may  not  be  such  a  lacuna  in  the  law 
as  some  commentators  feel:  the  possibility  of  termination  of  treaty  obliga¬ 
tions  by  consent  always  remains  open  and  the  possibility  of  tacit  consent, 
otherwise  labelled  desuetude,  is  probably  legitimate.80  In  more  extreme 
cases,  termination  under  the  doctrine  of  rebus  sic  stantibus  may  also  be 
available. 

The  picture  that  emerged  after  consideration  of  the  question  by  the 
International  Law  Commission  is  equally  confused.  While  Sir  Humphrey 
Waldock  had  originally  offered  a  residual  rule  that  was  perhaps  lex  ferenda 
and  unsupported  by  State  practice,  it  was  at  least  certain  and  would  have 
been  helpful  to  States.  The  formulation,  as  has  been  seen,  went  through  a 
whole  host  of  drafting  changes  involving  reference  to  the  intention  of  the 
parties  or  the  circumstances  of  conclusion  or  the  nature  of  the  treaty  or  all 
three,  and  alternating  the  guiding  presumption  between  one  of  refusing  to 
permit  denunciation  unless  the  parties  had  not  excluded  that  possibility 
and  one  of  refusing  to  permit  the  possibility  unless  it  was  intended,  in  the 
circumstances,  to  admit  it.  There  was  also  some  early  discussion  of  the 
need  to  tie  in  the  means  of  ascertaining  the  ‘intent’  of  the  parties  with 
the  rules  concurrently  under  consideration  for  the  general  interpretation 
of  treaties  but,  in  the  end,  the  two  seem  to  have  been  treated  as  different 
and  isolated  exercises.  When  it  seemed  that  the  final  text  adopted  by  the 
Conference  would  constitute  a  test  couched  solely  in  terms  of  intention 
of  the  parties,  though  the  Conference  was  reminded  that  elements  of 
intention  were  the  circumstances  of  conclusion  and  the  nature  of  the 
treaty,  a  last  minute  amendment  by  the  United  Kingdom  was  narrowly 
adopted  so  that  the  Article81  finally  accepted  by  the  Conference  provided: 

A  treaty  which  contains  no  provision  regarding  its  termination  and  which  does 
not  provide  for  denunciation  or  withdrawal  is  not  subject  to  denunciation  and 
withdrawal  unless: 

a.  it  is  established  that  the  parties  intended  to  admit  the  possibility  of  denuncia¬ 
tion  or  withdrawal;  or 

b.  a  right  of  denunciation  or  withdrawal  may  be  implied  by  the  nature  of  the 
treaty. 

80  This  question  has  been  avoided  by  the  I.C.J.  twice  recently,  in  the  Nuclear  Tests  cases  and  the 

Aegean  Sea  Continental  Shelf  case.  81  Article  56  (i). 

81  Article  56  (1). 
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This  formulation  is,  of  course,  not  based  on  current  State  practice. 
So  much  is  clear  from  what  has  gone  before.82  That  is,  however,  not  a 
criticism  when  it  relates  to  a  treaty  which  will  provide  ‘conventional’ 
law  among  the  parties  to  it.  The  more  serious  criticism  is  that  the  Article  is 
in  its  entirety  so  problematical  that  it  provides  no  clear  residual  rule  and 
thus  leaves  States  in  the  same  confusion  as  they  have  been  in  for  centuries 
past. 

The  Conference  failed  to  provide  an  absolute  rule.  Both  arms  of  the 
formulation  ultimately  adopted  fail  for  uncertainty.  The  first,  relating  to 
intent,  is  totally  inconsistent  with  the  ‘residual  rule’  approach.  It  has  been 
stated  before  that  in  the  usual  circumstances,  no  common  intention  can  be 
found  on  the  part  of  the  signatories:  they  either  do  not  wish  to  discuss  the 
question,  do  not  wish  to  provide  a  termination  clause,  or  are  optimistically 
relying  on  the  law  to  provide  a  residual  rule  either  in  favour  of  a  right  of 
denunciation  or  against  such  a  right,  depending  on  which  textbook  had 
been  perused.  As  for  the  second  arm,  that  confuses  the  issue  even  further. 
Without  setting  out  the  categories  of  treaties  said  to  be  terminable  at  will 
by  their  nature,  and  thus  (at  least  between  the  parties  to  the  Convention) 
making  them  terminable  at  will  upon  notice,  the  formulation  is  a  total 
failure  so  long  as  customary  international  law  provides  no  basis  upon 
which  to  decide  which  treaties  are,  by  their  nature,  terminable  at  will. 
Without  a  clear  listing  of  such  categories,  as  had  been  proposed  in 
Waldock  II,  its  meaning  will  be  forever  debated,  with  the  travaux 
preparatories  of  the  Vienna  Conference  and  the  records  of  the  Inter¬ 
national  Law  Commission  being  examined  in  extraordinary  detail  by 
all  the  parties  to  any  dispute  and  elaborate  arguments  built  upon  single 
words  uttered  by  members  of  the  Commission  and  representatives  of 
States. 

To  conclude,  one  might  refer  to  Professor  Myres  McDougal  who 
considers  that  in  ascertaining  the  facts  upon  which  to  allow  unilateral 
denunciation  one  should  examine  the  kind  of  agreement  in  question  (the 
subject),  the  relative  positions  of  the  parties  and  their  respective  strengths, 
the  strategies  of  persuasion  and  coercion  which  present  themselves,  the 
degree  of  commitment  to  shared  objectives,  and  the  changes  in  the  factual 
context  which  have  occurred,  political  and  other.83  These  considerations 
are,  however,  more  in  the  nature  of  political  guides  to  a  decision-maker; 
they  are  not  indications  of  intent  or  of  ‘nature’,  they  are  indications  of 
alteration  in  expectation.  Such  an  interpretation  would  allow  a  large 
number  of  external  considerations  to  be  imported  into  a  dispute  about  a 
right  of  unilateral  denunciation,  thus  confusing  the  rule  with  those  of 
termination  under  the  doctrine  of  rebus  sic  stantibus  or  impossibility  of 

82  See  the  arguments  of  the  Federal  Republic  of  Germany  (which  seems  mistakenly  to  assume  that 
Article  56  (1)  (a)  reflected  customary  international  law)  and  the  U.K.  in  the  Fisheries  Jurisdiction  cases 
{Pleadings):  see  above,  p.  98  n.  33. 

83  Proceedings  of  the  American  Society  of  International  Law ,  1967,  p.  205.  See  also  Reuter,  La 
Convention  de  Vienne  du  2g  mai,  ig6g  sur  le  Droit  des  Traites  (1970),  p.  70. 
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performance.  It  would  indeed  turn  Article  56  into  a  minor  clausula  rebus 
sic  stantibus  and  would  more  than  negative  the  whole  justification  of  the 
rule  as  a  certain  residual  rule  to  be  applied  in  cases  where  the  particular 
treaty  in  question  is  silent  on  the  point. 


SIR  GERALD  FITZMAURICE’S 
CONTRIBUTION  TO  THE  JURISPRUDENCE 
OF  THE  EUROPEAN  COURT  OF 
HUMAN  RIGHTS* 

By  J.  G.  MERRILLS1 

Sir  Gerald  Fitzmaurice  became  a  Judge  of  the  European  Court 
of  Human  Rights  shortly  after  his  retirement  from  the  International  Court 
of  Justice  and  served  in  that  capacity  from  1974  until  1980.  His  out¬ 
standing  contribution  to  the  jurisprudence  of  the  World  Court  has  been 
described  in  an  earlier  volume  of  this  Year  Book.2  He  was  at  Strasbourg 
for  a  much  shorter  time,  and  the  difference  is  reflected  in  the  smaller 
number  of  cases  in  which  he  participated  and  in  a  diminished  opportunity 
to  make  a  comparable  mark.  However,  Fitzmaurice’s  membership  of  the 
European  Court,  like  his  period  at  The  Hague,  coincided  with  a  number  of 
particularly  controversial  cases.  For  this  reason  and  because,  charac¬ 
teristically,  Fitzmaurice  expressed  an  individual  opinion  in  a  high 
proportion  of  the  cases  in  which  he  participated,  a  review  of  his  work  in  the 
European  Court  is  well  justified.  What  follows,  therefore,  can  be  regarded 
both  as  the  record  of  another  significant  contribution  to  international 
jurisprudence  and,  more  generally,  as  a  study  of  the  complex  and  sensitive 
subject  of  human  rights  adjudication  today. 

While  a  member  of  the  European  Court  Fitzmaurice  participated  in 
eleven  decisions.  With  the  exception  of  the  Tyrer  case,  decided  by  a 
Chamber  of  the  Court  in  1978,  all  were  decisions  of  the  full  Court.  In  the 
Handyside  case  in  1976,  the  Klass  case  in  1978  and  the  Van  Oosterwijck 
case  in  1 980,  he  voted  with  the  Court  and  delivered  no  separate  opinion.  At 
the  first  stage  of  the  Sunday  Times  case  in  1979  he  participated  in  a  joint 
dissenting  opinion,  supported  by  eight  other  members  of  the  Court,  and  at 
the  second  stage  the  following  year  gave  an  individual  dissenting  opinion. 
He  also  dissented  in  the  Marckx  case  in  1979,  in  which  he  took  particular 
exception  to  the  Court’s  interpretation  of  Article  8  of  the  European  Con¬ 
vention,  and  in  the  Guzzardi  case  in  1980,  in  which  he  challenged  its 
application  of  Article  5.  In  the  four  remaining  cases  he  delivered  separate 
opinions.  But  it  is  clear  that  in  each  the  motivation  for  Fitzmaurice’s 
separate  opinion  was  his  emphatic  disagreement  with  some  important 
facet  of  the  Court’s  decision.  In  the  National  Union  of  Belgian  Police  case 

*  ©  J.  G.  Merrills,  1983. 

1  M.A.,  B.C.L.  (Oxon.);  Reader  in  Public  International  Law,  Sheffield  University.  This  article  was 
completed  before  the  death  on  7  September  1982  of  Sir  Gerald  Fitzmaurice:  see  p.  ix  above. 

2  This  Year  Book ,  48  (1976-7),  p.  183. 
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in  1975  he  took  issue  with  the  Court’s  interpretation  of  Article  14  of  the 
Convention.  In  the  Golder  case  in  the  same  year  he  completely  rejected  the 
Court’s  approach  to  Article  6(1).  And  in  the  two  decisions  of  1978  which 
involved  Article  3,  the  Irish  case  and  the  Tyrer  case,  he  made  it  abundantly 
clear  that  he  considered  the  majority’s  approach  to  that  provision  also  to  be 
fundamentally  mistaken. 

This  is,  then,  a  record  not  of  complete  dissent,  for  there  were,  as  we  shall 
see,  numerous  issues  on  which  he  was  in  agreement  with  his  colleagues, 
but  at  least  of  regular  and  substantial  disagreement  with  the  Court.  To  see 
why  this  was  so,  it  may  be  helpful  to  introduce  a  review  of  Fitzmaurice’s 
interpretation  of  specific  articles  by  considering  his  approach  to  the  Con¬ 
vention  as  a  whole. 


The  Question  of  Approach 

Fitzmaurice’s  decisions  on  the  interpretation  and  application  of  the 
European  Convention  are  the  product  of  two  forces.  In  part  they  result 
from  his  general  approach  to  treaty  interpretation,  a  topic  in  which  he  has 
always  taken  a  special  interest  and  which,  quite  apart  from  his  work  at 
Strasbourg,  has  featured  prominently  throughout  his  judicial  career.3  In 
part,  however,  his  decisions  in  the  field  of  human  rights  stem  from  a  highly 
specific  conception  of  the  nature  of  the  European  Convention  and,  as  a 
corollary,  a  distinctive  conception  of  the  Court’s  role  in  relation  to  it.  It 
was,  as  he  readily  acknowledged,  the  incongruence  of  many  of  these  ideas 
with  those  of  his  colleagues,  that  accounted  for  his  inability  to  subscribe 
without  qualification  to  the  decision  in  the  majority  of  the  cases  in  which 
he  participated. 

In  the  dissenting  part  of  his  opinion  in  the  Golder  case  he  took  as  his 
premiss  the  general  responsibility  of  judicial  tribunals  where  obligations 
derive  their  binding  force  from  the  parties’  agreement: 

There  is  a  considerable  difference  between  the  case  of  ‘law-giver’s  law’  edicted 
in  the  exercise  of  sovereign  power,  and  law  based  on  convention,  itself  the 
outcome  of  a  process  of  agreement,  and  limited  to  what  has  been  agreed,  or  can 
properly  be  assumed  to  have  been  agreed.  Far  greater  interpretational  restraint  is 
requisite  in  the  latter  case,  in  which,  accordingly,  the  convention  should  not  be 
construed  as  providing  for  more  than  it  contains,  or  than  is  necessarily  to  be 
inferred  from  what  it  contains.  The  whole  balance  tilts  from  (in  the  case  of  law¬ 
giver’s  law)  the  negatively  orientated  principle  of  an  interpretation  that  seems 
reasonable  and  does  not  run  counter  to  any  definite  contra-indication,  and  [sc.  to] 
an  interpretation  that  needs  to  have  a  positive  foundation  in  the  convention  that 
alone  represents  what  the  parties  have  agreed  to, — a  positive  foundation  either  in 

3  The  importance  of  treaty  interpretation  in  Fitzmaurice’s  opinions  as  a  member  of  the  Inter¬ 
national  Court  of  Justice  is  examined  in  this  Year  Book ,  48  (1976-7),  pp.  224-35.  More  recently 
Fitzmaurice  was  President  of  the  Court  of  Arbitration  in  the  Beagle  Channel  case  (1977),  which  was 
entirely  concerned  with  treaty  interpretation.  Examples  of  his  extra-judicial  writing  on  the  subject  are 
to  be  found  in  this  Year  Book,  28  (1951),  p.  1,  and  ibid.  33  (1957),  p.  203. 
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the  actual  terms  of  the  convention  or  in  inferences  necessarily  to  be  drawn  from 
these; — and  the  word  ‘necessarily’  is  the  decisive  one.4 

The  view  that  an  obligation  which  is  not  expressly  mentioned  can  be 
implied  only  if  it  is  a  necessary  inference  had  a  direct  bearing  on  the  issue 
in  the  Golder  case,  because  the  right  of  access  to  the  courts  which  was  there 
in  dispute  was  not  specifically  mentioned  in  the  Convention,  but  rested  on 
an  inference  from  the  right  to  a  fair  trial  laid  down  by  Article  6. 

Affirmation  of  this  approach,  he  believes,  is  to  be  found  in  the  special 
characteristics  of  the  European  Convention.  For  in  Fitzmaurice’s  view  it 
is  important  to  appreciate  not  only  that  the  Convention  derives  its  force 
from  the  agreement  and  the  continuous  support  of  governments,  but  also 
that  it  is  highly  innovative,  indeed  revolutionary,  in  its  terms.  In  the 
Golder  case  he  noted  that: 

.  .  .  the  various  conventions  and  covenants  on  human  rights,  but  more  particularly 
the  European  Convention,  have  broken  entirely  new  ground  internationally, 
making  heavy  inroads  on  some  of  the  most  cherished  preserves  of  governments  in 
the  sphere  of  their  domestic  jurisdiction  or  domaine  reserve.  Most  especially,  and 
most  strikingly  is  this  the  case  as  regards  what  is  often  known  as  the  ‘right  of 
individual  petition’,  whereby  private  persons  or  entities  are  enabled  to  (in  effect) 
sue  their  own  governments  before  an  international  commission  or  tribunal, — 
something  that,  even  as  recently  as  thirty  years  ago,  would  have  been  regarded  as 
internationally  inconceivable.5 

Pointing  out  that  the  radical  nature  of  this  step  is  clearly  reflected  in 
the  reluctance  of  governments  to  bind  themselves,  or  at  any  rate  to  bind 
themselves  too  tightly,  where  human  rights  obligations  are  concerned, 
he  explained  that  the  consequence,  as  far  as  the  interpretation  of  the 
Convention  is  concerned,  is  to  require,  if  not  a  narrow  approach  to  its 
provisions,  at  least  a  distinct  reluctance  to  extend  the  obligations  of  the 
parties  beyond  what  the  words  of  the  instrument  clearly  embrace: 

These  various  factors  could  justify  even  a  somewhat  restrictive  interpretation 
of  the  Convention  but,  without  going  as  far  as  that,  they  must  be  said,  unquestion¬ 
ably,  not  only  to  justify,  but  positively  to  demand,  a  cautious  and  conservative 
interpretation,  particularly  as  regards  any  provisions  the  meaning  of  which  may 
be  uncertain,  and  where  extensive  constructions  might  have  the  effect  of  imposing 
upon  the  contracting  States  obligations  they  had  not  really  meant  to  assume,  or 
would  not  have  understood  themselves  to  be  assuming  .  .  .  Any  serious  doubt  must 
therefore  be  resolved  in  favour  of,  rather  than  against,  the  government  concerned ,6 

A  division  of  opinion  between  those  who  see  the  European  Convention 
in  this  way,  as  a  sovereignty-limiting  treaty,  requiring  a  cautious 
interpretation,  and  those  who  favour  a  more  expansive  approach,  was 

4  Golder  opinion,  57  I.L.R.  246  (original  emphasis). 

5  Ibid.  250. 

6  Ibid.  251  (emphasis  added). 
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evident  before  Fitzmaurice  joined  the  Court.7  In  his  separate  opinion 
in  the  National  Union  of  Belgian  Police  case,  he  therefore  gave  special 
attention  to  arguments  which  had  recently  been  advanced  in  favour  of  the 
alternative  approach. 

The  Commission  had  argued  that  because  the  overriding  function  of  the 
Convention  is  to  protect  the  rights  of  individuals,  rather  than  to  lay  down 
mutual  obligations  between  States,  there  can  be  no  justification  for  a 
restrictive  approach  to  its  interpretation.  To  Fitzmaurice,  however,  this 
was  simply  a  non  sequitur.  Whilst  he  was  prepared  to  acknowledge  that  the 
Convention  creates  a  special  relationship  for  the  parties  inter  se,  he  saw  this 
as  entirely  irrelevant  to  the  interpretation  of  its  provisions: 

The  obligations  of  the  Human  Rights  Convention  are  objective  obligations, 
which  each  party  is  independently  bound  to  carry  out.  Non-performance  could 
not,  in  principle,  and  special  circumstances  apart,  become  excusable  merely  on 
the  ground  of  a  failure  to  perform  by  another  party.  However,  this  in  no  way 
disposes  of  the  quite  separate  question  of  whether  those  obligations  are  to  be 
construed  liberally  or  conservatively  .  .  ,8 

The  Commission  had  also  suggested  that  the  Vienna  Convention  on  the 
Law  of  Treaties  places  an  emphasis  on  object  and  purpose  which  pre¬ 
cludes  interpretation  of  a  treaty  by  reference  to  the  parties’  intentions. 
This  argument  Fitzmaurice  rejected  on  the  grounds  that  it  both  miscon¬ 
ceives  the  way  in  which  the  objects  and  purposes  of  a  treaty  are  established 
and  overlooks  the  significance  of  the  Vienna  Convention’s  emphasis  on  the 
text: 

The  objects  and  purposes  of  a  treaty  are  not  something  that  exist  in  abstracto: 
they  follow  from  and  are  closely  bound  up  with  the  intentions  of  the  parties,  as 
expressed  in  the  text  of  the  treaty,  or  as  properly  to  be  inferred  from  it,  these 
intentions  being  the  sole  sources  of  those  objects  and  purposes.  Moreover, 
the  Vienna  Convention — even  if  with  certain  qualifications — indicates,  as  the 
primary  rule,  interpretation  ‘in  accordance  with  the  ordinary  meaning  to  be  given 
to  the  terms  of  the  treaty’; — and  as  I  have  previously  had  occasion  to  point  out,  the 
real  raison  d'etre  of  the  hallowed  rule  of  the  textual  interpretation  of  a  treaty  lies 
precisely  in  the  fact  that  the  intentions  of  the  parties  are  supposed  to  be  expressed 
or  embodied  in — or  derivable  from— the  text  which  they  finally  draw  up,  and  may 
not  therefore  legitimately  be  sought  elsewhere  save  in  special  circumstances;  and 
a  fortiori  may  certainly  not  be  subsequently  imported  under  the  guise  of  objects 
and  purposes  not  thought  of  at  the  time.  From  these  considerations  it  is  therefore 
clear  that  the  Vienna  Convention  implicitly  recognises  the  element  of  intentions 
though  it  does  not  in  terms  mention  it.9 

For  the  interpreter  of  the  European  Convention  the  intentions  of  the 

7  See  Morrisson,  International  and  Comparative  Law  Quarterly ,  19  (1970),  p.  361.  Commissioner 
Siisterhenn’s  dissent  from  the  Commission’s  Report  in  the  Wemhoff  case,  discussed  ibid.,  p.  370,  is 
a  particularly  interesting  prefiguration  of  Fitzmaurice’s  position.  See  also  Morrisson,  The  Dynamics 
of  Development  in  the  European  Human  Rights  Convention  System  (1981),  ch.  1. 

8  National  Union  of  Belgian  Police  opinion,  57  I.L.R.  292. 
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parties  were,  he  considered,  invested  with  a  special  significance.  Reiterat¬ 
ing  his  belief  that  the  unusual  character  of  the  Convention  calls  for  a 
restrained  approach  to  the  interpretation  of  its  terms,  he  pointed  out 
that  this  justification  for  respecting  the  intentions  of  the  signatories  is 
reinforced  by  consideration  of  the  position  of  non-parties,  whom  radical 
interpretations  of  the  Convention  may  well  discourage  from  entering  into 
similar  arrangements. 

Finally,  Fitzmaurice  considered  the  Commission’s  argument  that  as  a 
constitutional  instrument,  rather  than  a  treaty  in  the  traditional  sense,  the 
Convention  can  be  subjected  to  more  elastic  principles  of  interpretation. 
This  he  again  found  quite  unconvincing.  Explaining  that  domestic  con¬ 
stitutions  are  not  in  point  of  fact  usually  interpreted  without  reference  to 
legislative  intentions,  he  held  that  there  was  no  reason  to  accept  that 
‘because  the  Convention  has  a  constitutional  aspect,  the  ordinary  rules 
of  treaty  interpretation  can  be  ignored  or  brushed  aside  in  the  interests  of 
promoting  objects  or  purposes  not  originally  intended  by  the  parties’.10 

What  is  required,  then,  is  an  approach  to  the  Convention  which  will  give 
due  weight  to  the  original  intentions  of  the  parties.  Explaining  that  such  an 
approach  need  not  exclude  subsequent  evidence,  Fitzmaurice  emphasized 
that  his  objection  was  not  to  this,  but  to  what  he  saw  as  an  indefensible 
subordination  of  law  to  policy.  Flis  interpretation  of  the  individual  articles 
of  the  Convention,  as  we  shall  see,  is  the  unmistakable  product  of  this 
philosophy. 

The  Prohibition  of  Torture  and  Inhuman  or 
Degrading  Treatment  or  Punishment 

Article  3  of  the  European  Convention  provides  that  ‘No  one  shall  be 
subjected  to  torture  or  to  inhuman  or  degrading  treatment  or  punish¬ 
ment’.  This  is  the  shortest  article  of  the  Convention  and,  as  a  consequence, 
though  admirably  concise  as  a  statement  of  principle,  leaves  considerable 
room  for  argument  as  to  the  scope  of  the  rights  it  confers. 

The  controversial  nature  of  this  provision  is  well  illustrated  by  three  of 
the  cases  in  which  Fitzmaurice  participated.  In  the  Irish  and  Tyrer  cases 
the  interpretation  of  Article  3  was  the  main  issue  before  the  Court  and  in 
both  Fitzmaurice  delivered  separate  opinions  strongly  critical  of  major 
portions  of  the  decision.  In  the  Marckx  case,  though  the  crux  lay 
elsewhere,  Fitzmaurice’s  discussion  of  the  relevance  of  Article  3  again 
indicated  his  disagreement  with  his  colleagues’  approach. 

(a)  The  Irish  Case 

One  of  the  issues  in  the  Irish  case  was  whether  the  British  authorities’ 
alleged  ill-treatment  of  detainees  in  Northern  Ireland  had  constituted 


10  Ibid.  294. 
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‘torture’,  thereby  contravening  Article  3.  In  deciding  by  a  majority  that  it 
had  not,  the  Court  rejected  one  of  the  conclusions  of  the  report  of  the 
Commission. 11  Whereas  the  latter  was  unanimously  of  the  opinion  that  the 
use  made  of  the  so-called  ‘five  techniques’  of  interrogation  had  been  so 
heinous  as  to  amount  to  torture,  the  Court  decided  that  the  term  ‘torture’ 
must  be  reserved  for  ‘deliberate  inhuman  treatment  causing  very  serious 
and  cruel  suffering’12  and  that  on  the  evidence  the  practices  complained 
of  had  not  occasioned  ‘suffering  of  the  particular  intensity  and  cruelty 
implied  by  the  word  torture  as  so  understood’.13 

With  this  aspect  of  the  Court’s  decision  Fitzmaurice  was  in  general 
agreement,  fie  suggested,  however,  that  though  the  test  propounded  by 
the  Court,  viz.  the  severity  of  suffering,  is  the  correct  way  to  determine 
whether  a  particular  practice  should  be  regarded  as  torture,  it  is  important 
to  recognize  that  the  question  here  is  really  one  of  kind,  rather  than  degree. 
Torture,  Fitzmaurice  insisted,  involves  ‘a  wholly  different  order  of 
suffering  from  what  falls  short  of  it’.14  Mentioning  practices  which  would 
indisputably  constitute  torture,  Fitzmaurice  pointed  out  that  such  crimes 
were  by  no  means  unknown  in  recent  European  history.  Reserving  the 
term  torture  for  such  conduct  enables  it  to  be  condemned  as  uniquely 
abhorrent.  But  broadening  the  term,  as  the  Commission  had  done,  to 
cover  the  present  case  eradicated  this  crucial  distinction  and  so  had  pre¬ 
cisely  the  opposite  effect. 

If,  as  the  Court  had  ruled,  the  acts  of  the  British  authorities  were  not 
severe  enough  to  amount  to  torture,  the  next  question  was  whether  they 
infringed  Article  3  on  the  ground  that  they  constituted  ‘inhuman  or 
degrading’  treatment.  On  mis  point  the  Court  was  clear  that  in  view  of 
their  effects,  the  acts  comp^ined  of  could  properly  be  regarded  as  falling 
into  both  categories.  Fitzmaurice  disagreed  and,  as  the  only  member  of  the 
Court  to  vote  against  this  part  of  the  Dispositif,  was  concerned  to  explain 
his  conclusion  that  employment  of  the  five  techniques  had  involved 
neither  inhuman  nor  degrading  treatment  contrary  to  Article  3. 

Dealing  first  with  the  concept  of  ‘inhuman’  treatment,  Fitzmaurice 
followed  the  pattern  of  his  reasoning  on  the  issue  of  torture.  Just  as  an 
essential  feature  of  torture  is  the  idea  of  a  truly  exceptional  kind  of  suffer¬ 
ing,  so  to  be  properly  regarded  as  ‘inhuman’  treatment  must  go  beyond  the 
brutal  or  severe  to  the  point  where  it  becomes  an  entirely  different  kind 
of  act: 

.  .  .  the  concept  of  ‘inhuman’  treatment  should  be  confined  to  the  kind  of  treatment 
that  (taking  some  account  of  the  circumstances)  no  member  of  the  human  species 

11  For  description  and  analysis  of  the  Commission’s  decision  see  O’Boyle,  American  Journal  of 
International  Law ,  71  (1977),  p.  674.  As  well  as  the  ‘five  techniques’  of  interrogation,  discussed  below, 
beatings  suffered  by  detainees  at  the  Palace  Barracks  were  also  in  issue.  The  Court’s  decisions  that 
neither  practice  amounted  to  torture  were  by  13  votes  to  4  and  14  votes  to  3,  respectively. 

12  Irishcase,  58  I.L.R.  266. 

14  Irish  opinion,  58  I.L.R.  328  (original  emphasis). 


13  Ibid. 
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ought  to  inflict  on  another,  or  could  so  inflict  without  doing  grave  violence  to  the 
human,  as  opposed  to  the  animal,  element  in  his  or  her  make-up.  This,  I  believe,  is 
the  sense  in  which  the  notion  of ‘inhuman’  treatment  was  intended  to  be  understood 
in  Article  3, — as  something  amounting  to  an  atrocity,  or  at  least  a  barbarity.15 

In  the  light  of  this  elucidation,  and  bearing  in  mind  that  the  evidence 
pertaining  to  the  administration  and  effects  of  the  practices  complained  of 
was  still  somewhat  speculative,16  Fitzmaurice  concluded  that  to  regard 
what  had  been  done  as  ‘inhuman’  would  be  to  distort  the  language  of  the 
Convention.  As  with  the  concept  of  torture,  it  was  vital  to  ensure  that 
ultimate  stigmatization  is  reserved  for  conduct  that  is  truly  extreme: 

Subjection  to  the  five  techniques  was  certainly  harsh  treatment,  ill-treatment, 
maltreatment,  and  other  descriptions  could  be  found;  but  the  ‘inhuman’  involves 
a  totally  different  order  or  category  of  concept  to  which,  in  my  opinion,  the  five 
techniques,  even  used  in  combination,  do  not  properly  belong  ...  if  standing 
someone  against  a  wall  in  a  strained  position  over  a  considerable  period,  or 
keeping  him  with  a  hood  over  his  head  for  a  certain  time,  amounts  to  ‘inhuman’ 
treatment,  what  language  should  be  used  to  describe  kicking  a  man  in  the  groin,  or 
placing  him  in  a  blacked-out  cell  in  the  company  of  a  bevy  of  starving  rats?  .  .  . 
If  the  extreme  term  is  to  be  used  for  any  infliction  of  mental  harm  or  stress,  no  way 
of  marking  out  or  attaching  the  necessary  weight  to  the  genuine  case  remains, — 
for  to  employ  such  locutions  as  ‘very  inhuman’  or  ‘severely  inhuman’  would 
obviously  be  ridiculous.17 

Turning  to  the  question  whether  the  practices  complained  of  could  be 
regarded  as  ‘degrading’  treatment,  Fitzmaurice  reviewed  the  issue  from 
the  same  starting-point.  Noting  that  the  Convention  itself  authorizes 
conventional  processes  of  law  enforcement  such  as  arrest,  detention  and 
interrogation,  all  practices  which  are  in  one  sense  degrading  to  the 
individual,  he  drew  the  conclusion  that  for  the  purposes  of  Article  3 
‘degrading’  treatment  must  transcend  the  merely  unpleasant  or  disagree¬ 
able,  and  be  ‘something  seriously  humiliating,  lowering  as  to  human 
dignity,  or  disparaging,  like  having  one’s  head  shaved,  being  tarred  and 
feathered  [or]  smeared  with  filth  .  .  ,’.18 

The  Court’s  conclusion  that  use  of  the  five  techniques  constituted 
degrading  treatment  rested  on  its  findings  that  these  methods  of  interroga¬ 
tion  were  likely  to  arouse  feelings  of  fear,  anguish  and  inferiority,  and 
might  break  the  physical  or  moral  resistance  of  the  victim.  Fitzmaurice 
regarded  this  as  quite  the  wrong  approach.  In  the  first  place  to  gauge  the 
victim’s  feelings  was  to  propound  a  test  of  degrading  treatment  that  is 
entirely  subjective.  This  was  a  mistake  because: 

...  it  is  not  the  subjective  feelings  aroused  in  the  individual  that  humiliate  or 
debase  but  the  objective  character  of  the  act  or  treatment  that  gives  rise  to  those 

15  Ibid.  323. 

16  It  should  be  noted,  however,  that  Fitzmaurice  expressly  disclaimed  any  intention  to  under¬ 
estimate  or  minimize  the  five  techniques:  ibid.  319. 

17  Ibid.  321  (footnotes  omitted).  18  Ibid.  324. 
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feelings — if  it  does — and  even  if  it  does  not, — for  it  is  possible  for  fanatics  at  one 
end  of  the  scale,  and  saints,  martyrs  and  heroes  at  the  other  to  undergo  the  most 
degrading  treatment  and  feel  neither  humiliated  nor  debased,  but  even  uplifted. 
Yet  the  treatment  itself  remains  none  the  less  degrading.19 

Thus  the  kind  of  question  the  Court  should  have  addressed,  but  in  Fitz- 
maurice’s  view  had  failed  even  to  ask,  was  what  there  was  about  the  special 
dietary  regime,  or  any  of  the  other  disputed  practices,  which  rendered 
them  so  humiliating  or  debasing  as  to  be  characterized  as  degrading. 

Secondly,  it  was  completely  unsatisfactory  to  see  the  breaking  of  the 
victim’s  resistance  as  a  significant  factor.  There  were  ways  in  which  this 
could  be  achieved  that  could  not  by  any  stretch  of  the  imagination  be 
regarded  as  degrading,  such  as  alcohol  or  simple  persuasion.  In  deciding 
whether  something  is  degrading  it  is  therefore  the  character  of  the  treat¬ 
ment  that  counts,  not  its  results: 

The  degradation  lies  not  in  what  the  treatment  produces,  but  in  how  it  does  it: 
it  might  produce  no  result  at  all,  but  still  be  degrading  because  of  its  intrinsic 
character.  That  various  kinds  of  treatment  .  .  .  are  capable  of  diminishing  or 
breaking  down  physical  or  moral  resistance  is  obvious,  but  the  degradation,  if  any, 
consists  not  in  that  but  in  the  particular  method  employed.20 

Having  advanced  this  distinctive  conception  of  what  can,  and  what  can¬ 
not,  constitute  degrading  treatment,  Fitzmaurice  turned  briefly  to  the 
characterization  of  the  five  techniques.  Three,  he  held,  involved  no 
degradation  at  all  in  the  sense  required  by  Article  3.  One,  ‘hooding’,  he 
regarded  as  a  borderline  case  and  the  last,  ‘wall-standing’,  he  regarded 
as  sufficiently  serious  to  infringe  Article  3. 

Thus  Fitzmaurice  voted  against  the  Court’s  decision  concerning  the 
nature  of  the  five  techniques.21  However,  on  the  second  main  issue  in  the 
case,  the  beating  of  the  detainees  at  the  Palace  Barracks,  he  supported 
the  Court’s  decision  that  the  ill-treatment  which  had  been  proved  had 
constituted  ‘inhuman’  treatment  for  the  purposes  of  Article  3. 

( b )  The  Tyrer  Case 

A  notable  feature  of  Article  3  is  that,  unlike  other  substantive  provisions 
of  the  Convention,  it  is  unqualified  by  any  reference  to  considerations  of 
public  policy.  It  is  also  not  subject  to  derogation  in  times  of  emergency 
under  Article  15.  The  bearing  of  all  this  on  the  interpretation  of  Article  3 
was  discussed  by  Fitzmaurice  in  his  separate  opinion  in  the  Tyrer  case, 
where  he  took  the  opportunity  to  develop  and  revise  some  earlier  com¬ 
ments  on  the  subject  in  the  Irish  case. 

In  the  Tyrer  opinion  Fitzmaurice  said  that  he  had  now  come  to  doubt 

19  Irish  opinion,  58  I. L.R.  325.  20  i^id. 

21  His  reason  for  voting  against  this  point  of  the  Dispositif,  despite  his  condemnation  of  wall¬ 
standing,  was  that  ‘the  Court’s  findings  on  inhuman  and  degrading  treatment  related  essentially  to 
the  combined  use  of  the  five  techniques  .  .  ibid.  326  (original  emphasis). 
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whether  it  was  either  ‘practicable  or  right’22  to  invest  the  prohibitions 
of  Article  3  with  an  absolute  character.  Far  from  simplifying  the  Court’s 
task,  the  failure  of  the  Convention  to  qualify  or  elaborate  Article  3,  though 
understandable,  had  the  effect  of  adding  to  the  Court’s  responsibility: 

...  it  is  easy  to  see  why  those  who  drew  up  the  Convention  proceeded  in  this 
manner:  not  only  would  an  appropriate  definition  have  been  as  difficult  to  frame 
as  in  the  celebrated  case  of  the  definition  of  aggression — but  also  any  attempted 
definition  (as  equally  in  the  latter  case)  would  almost  inevitably  have  tended  to 
suggest  the  means  for  its  own  evasion.  But  this  in  no  way  denotes  that  because  the 
function  of  interpreting  and  applying  those  notions  is,  in  consequence,  perforce 
left  to  judicial  determination,  the  tribunal  invested  with  that  function  can  take 
refuge  in  a  literal  interpretation  of  the  words  of  the  Article  without  regard  to  the 
special  circumstances  of  the  concrete  case.  Indeed  it  is  precisely  because  of  the 
difficulty  of  arriving  at  any  definition  that  will  take  account  in  advance  of  all 
the  possibilities  which  may  occur,  that  the  obligation  to  do  so  in  the  particular  case 
falls  upon  the  tribunal.23 

Explaining  that  this  need  to  fill  out  the  skeletal  provision  had  already 
been  illustrated  by  the  Court’s  use  of  severity  as  the  criterion  of  torture  in 
the  Irish  case,  Fitzmaurice  suggested  that  additional  considerations  might 
be  relevant  to  defining  the  conceptual  content  of  Article  3  and,  more  con¬ 
troversially,  to  determining  whether  there  could  be  circumstances  in 
which  an  ostensible  breach  might  be  legally  justified: 

...  if  Article  3  is  interpreted  literally  any  infliction  of  pain  severe  enough  in  degree 
to  amount  to  torture  would  involve  a  breach  of  that  provision  whatever  the 
circumstances  in  which  it  had  occurred, — for  instance,  the  case  of  an  army 
surgeon  who  amputates  a  leg  on  the  battle-field  under  emergency  conditions  and 
without  an  anaesthetic  .  .  .  Cases  of  this  kind  .  .  .  show  that  the  gloss  that  has  to 
be  placed  upon  the  literal  effect  of  the  Article  relates  not  only  to  what  constitutes 
or  amounts  to  torture,  etc.,  but  to  what  may  in  certain  circumstances  justify  its 
infliction,  such  as  encompassing  the  greater  good  of  saving  the  life  of  the 
recipient; — or,  in  certain  types  of  cases,  the  saving  of  a  great  many  other  lives.24 

That  considerations  of  utility  concern  justification,  not  definition,  is 
surely  correct.  As  Fitzmaurice  stated  in  the  Irish  case,  ‘Torture  is  torture 
whatever  its  object  may  be,  or  even  if  it  has  none  .  .  .’.25  However,  whether 
torture,  or  any  other  breach  of  Article  3,  ever  can  be  justified,  in  the 
absence  of  any  words  to  that  effect  in  the  Article,  must  be  more  debatable. 
Though  his  observations  in  the  Tyrer  case  suggest  that  Fitzmaurice  would 
at  least  now  be  prepared  to  entertain  the  possibility,  his  unwillingness  to 
be  more  specific  on  a  matter  ‘of  much  difficulty  and  delicacy  on  which  it  is 
all  too  easy  to  go  wrong’,26  and  with  no  direct  bearing  on  the  issue  in  Tyrer , 
is  easy  to  understand. 


22  Tyrer  opinion,  58  I. L.R.  360.  23  Ibid. 

24  Ibid.  361  (original  emphasis).  25  Irish  opinion,  58  I. L.R.  327  n.  19. 

Tyrer  opinion,  58  I. L.R.  361. 
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The  precise  question  in  the  Tyrer  case  was  whether  Article  3  had  been 
contravened  by  a  punishment  consisting  of  three  strokes  of  the  birch, 
which  had  been  inflicted  on  the  applicant  by  the  authorities  in  the  Isle 
of  Man.  In  deciding  by  six  votes  to  one  that  it  had,  the  Court  held  that  the 
circumstances  of  the  birching  were  such  as  to  bring  it  within  the  category 
of  ‘degrading  punishment’,  prohibited  by  the  Convention. 

As  in  the  Irish  case,  Fitzmaurice  disagreed.  In  his  view  the  crucial 
feature  of  Tyrer  was  that  the  applicant  was  a  juvenile,  because  the  inflic¬ 
tion  of  corporal  punishment  on  juveniles  had  not,  hitherto,  been  regarded 
as  degrading.  In  issuing  what  Fitzmaurice  saw  as  a  blanket  condemnation 
of  judicial  corporal  punishment,  the  Court  had  therefore  given  the  Con¬ 
vention  an  exaggerated  interpretation  in  which,  as  in  the  Irish  case, 
‘degrading’  had  been  confused  with  ‘undesirable’,  and  respect  for  the 
terms  of  the  Convention  subordinated  to  considerations  of  legal  policy. 

Fitzmaurice’s  premiss  was  the  point  he  had  already  made  in  the  Irish 
case  that  since  most  punishment  is  degrading  in  one  sense,  for  the 
purposes  of  Article  3  the  term  must  be  interpreted  more  strictly: 

If,  as  now,  the  case  is  one  of  punishment,  it  is  obvious  that  all  punishment  is 
degrading,  at  least  if  it  involves  imprisonment  and  the  (mostly  unpleasant  and 
often  humiliating)  incidents  of  prison  life  and  discipline.  To  amount  to  an 
infringement  of  Article  3  therefore,  the  punishment  in  question  must  entail  a 
degree  of  degradation  recognizably  greater  than  that  inherently  bound-up 
with  any  normal  punishment  that  takes  the  form  of  coercion  or  deprivation  of 
liberty, — or  else  it  must  be  accompanied  by  circumstances  of  degradation  greater 
than  what  are  necessary  for  the  carrying-out  of  the  punishment  according  to  its 
due  and  intended  effect.27 

Although  the  Court  had  expressed  a  rather  similar  view,  Fitzmaurice 
had  no  difficulty  in  demonstrating  that  beneath  the  Court’s  attempt  to 
identify  the  degrading  elements  in  the  applicant’s  case  lay  the  assumption 
that  it  was  the  character  of  his  punishment,  rather  than  the  manner  of  its 
infliction,  that  constituted  the  real  violation  of  the  Convention.  Thus  the 
Court  had  objected  to  the  fact  that  the  punishment  was  ‘institutionalised’ 
and  surrounded  by  a  ‘whole  aura  of  official  procedure’.  But  how,  Fitz¬ 
maurice  asked,  can  these  elements  be  absent  from  any  punishment  pre¬ 
scribed  by  and  administered  according  to  law?  Two  other  elements,  the 
alleged  adverse  psychological  effects  of  the  punishment  and  the  delay  in 
carrying  it  out,  might,  if  sufficiently  proved,28  be  relevant  to  the  question 
of  whether  a  punishment  was  ‘inhuman’  but,  in  Fitzmaurice’s  view,  had 
no  bearing  on  the  issue  of  degradation.  The  only  element  which  might 

27  Tyrer  opinion,  58  I. L.R.  362. 

28  The  alleged  psychological  effects  of  the  punishment  Fitzmaurice  regarded  as  ‘pure  surmise’ 
(p.  365).  while  the  delay  in  carrying  out  the  punishment  was,  he  suggested,  largely  attributable  to  the 
applicant’s  decision  to  appeal  against  his  sentence,  so  that  ‘any  mental  anguish  caused  by  the  delay 
resulted  from  Mr.  Tyrer’s  own  act,  and  probably  would  have  been  more  than  compensated  for  by  the 
hope  that  the  appeal  would  succeed’  (p.  366). 
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plausibly  be  said  to  constitute  a  degrading  feature  of  the  applicant’s  par¬ 
ticular  case — the  fact  he  had  been  beaten  on  the  bare  posterior — was 
treated  by  the  Court  as  a  merely  aggravating  factor,  which,  Fitzmaurice 
said,  confirmed  that  it  was  the  practice  of  corporal  punishment,  not  the 
details  of  its  administration,  to  which  the  Court  objected. 

To  condemn  all  corporal  punishment  as  degrading  was,  Fitzmaurice 
argued,  to  overlook  the  fact  that  juveniles  occupied  a  special  position.  This 
had  been  recognized  in  the  Handyside  case,  where  their  vulnerability  to 
unsavoury  literature  had  been  taken  into  account.  It  should  also  be  taken 
into  account  in  the  present  case  in  view  of  the  fact  that  the  corporal 
punishment  of  juveniles,  though  condemned  by  contemporary  opinion  as 
undesirable,  had  not  hitherto  been  regarded  as  degrading: 

Modern  opinion  has  come  to  regard  corporal  punishment  as  an  undesirable  form 
of  punishment;  and  this,  whatever  the  age  of  the  offender.  But  the  fact  that  a 
certain  form  of  punishment  is  an  undesirable  form  of  punishment  does  not 
automatically  turn  it  into  a  degrading  one.  A  punishment  may  well  have  an 
undesirable  character  without  being  in  the  least  degrading — or  at  any  rate  not 
more  so  than  punishment  in  general  is.  And  hitherto,  whatever  may  have  been  felt 
about  corporal  punishment  from  such  standpoints  as  whether  it  really  deters, 
whether  it  may  not  have  a  brutalizing  effect,  whether  it  harms  the  psyche  of  those 
who  carry  it  out,  etc.,  it  has  not  been  generally  regarded  as  degrading  when  applied 
to  juveniles  and  young  offenders,  in  the  same  way  as  it  is  considered  so  to  be  in  the 
case  of  adults.  In  that  respect,  the  two  things  have  never  been  regarded  as  being 
quite  of  the  same  order,  or  as  being  on  the  same  plane.  This  last  is  the  real  point, — 
for  to  put  it  in  terms  of  the  criterion  adopted  by  the  Court,  and  assuming  that 
corporal  punishment  does  involve  some  degree  of  degradation,  it  has  never  been 
seen  as  doing  so  for  a  juvenile  to  anything  approaching  the  same  manner  or  extent 
as  for  an  adult.  Put  in  terms  of  the  Convention  and  of  the  Court’s  criterion, 
therefore,  such  punishment  does  not,  in  the  case  of  a  juvenile,  attain  the  level  of 
degradation  needed  to  constitute  it  a  breach  of  Article  3,  unless  of  course  seriously 
aggravating  circumstances  are  present  over  and  above  the  simple  fact  of  the 
corporal  character  of  the  punishment.29 

Fitzmaurice’s  decision  that  according  to  social  convention — and  per¬ 
sonal  experience30 — the  corporal  punishment  of  juveniles  could  hardly  be 
thought  of  as  degrading  did  not  mean,  he  was  careful  to  emphasize,  that  he 
was  advocating  the  practice.  His  position  was  simply  that  if  such  punish¬ 
ment  can  be  regarded  as  degrading  at  all,  it  is  not  sufficiently  serious  to 
justify  a  decision  that  it  contravenes  Article  3. 31 

As  in  the  Irish  case,  therefore,  Fitzmaurice’s  disagreement  with  the 
majority  stemmed  not  from  a  different  assessment  of  the  merits  of  the 

29  Ibid.  367-8  (original  emphasis),  footnotes  omitted.  30  Ibid.  368. 

31  ‘.  .  .  when  inflicted  under  proper  restrictions  and  safeguards  in  consequence  of  a  regularly  pro¬ 
nounced  judicial  sentence,  traditionally  sanctioned  for  certain  offences  by  the  law  of  the  community  to 
which  the  offender  belongs,  and  its  public  opinion’:  ibid.  369.  Earlier  in  his  opinion  (p.  359)  Fitz¬ 
maurice  indicated  that  he  had  reservations  about  the  Court’s  interpretation  of  Article  63  (3),  which 
requires  regard  to  be  paid  to  local  requirements  in  the  case  of  non-metropolitan  territories. 
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practice  in  question,  but  from  his  distinctive  view  of  the  extent  to  which 
the  terms  of  the  Convention  constrain  the  international  judge,  a  matter  on 
which  the  final  words  of  his  opinion  were  typically  uncompromising: 

The  fact  that  a  certain  practice  is  felt  to  be  distasteful,  undesirable,  or  morally 
wrong  and  such  as  ought  not  to  be  allowed  to  continue,  is  not  a  sufficient  ground  in 
itself  for  holding  it  to  be  contrary  to  Article  3.  Still  less  is  the  fact  that  the  Article 
fails  to  provide  against  types  of  treatment  or  punishment  which,  though  they  may 
legitimately  be  disapproved  of,  cannot,  considered  objectively  and  in  relation  to 
all  the  circumstances  involved,  reasonably  be  regarded  without  exaggeration 
as  amounting,  in  the  particular  case,  to  any  of  the  specific  forms  of  treatment  or 
punishment  which  the  Article  does  provide  against.  Any  other  view  would  mean 
using  the  Article  as  a  vehicle  of  indirect  penal  reform,  for  which  it  was  not 
intended.32 


( c )  The  Marckx  Case 

Both  the  Irish  case  and  the  Tyrer  case  concerned  the  application  of 
Article  3  to  situations  of  the  type  the  provision  is  plainly  intended  to 
regulate,  viz.  interrogation  of  suspects  and  punishment  of  convicted 
persons.  Hence  although  Fitzmaurice  denied  that  Article  3  had  been 
infringed  in  either  case,  his  grounds  for  doing  so  were  not  that  the  Con¬ 
vention  was  irrelevant  to  the  situation,  but  that  the  Court’s  decision  paid 
insufficient  attention  to  the  precise  requirements  of  its  language.  In  the 
Marckx  case,  by  contrast,  Article  3  was  invoked  in  a  most  unusual  context, 
and  Fitzmaurice’s  disagreement  with  the  Court  was  over  the  relevance  of 
the  provision,  rather  than  its  result. 

The  main  issues  in  the  Marckx  case,  as  we  shall  see  later,  concerned  the 
right  to  family  life  protected  by  Article  8  and  the  right  to  property  in 
Article  1  of  the  First  Protocol.  It  was  also  argued,  however,  that  the  failure 
of  Belgian  law  to  recognize  an  automatic  legal  right  of  parenthood  between 
an  unmarried  mother  and  her  illegitimate  child  constituted  degrading 
treatment  of  both  parties  contrary  to  Article  3. 

In  its  report  on  the  case  the  Commission  held  that  it  was  unnecessary  to 
examine  the  claim  based  on  Article  3.  The  Court,  in  a  decision  which  was 
unanimous  on  this  point,  held  that  there  had  been  no  breach  of  Article  3, 
because  ‘while  the  legal  rules  at  issue  probably  present  aspects  w'hich  the 
applicants  may  feel  to  be  humiliating,  they  do  not  constitute  degrading 
treatment  coming  within  the  ambit  of  Article  3’.33  Fitzmaurice,  while 
agreeing  with  the  result,  considered  that  the  Court  ‘should  have  gone 
much  further  and  held  that  such  a  provision  as  Article  3  of  the  Convention 
was  concerned  with  a  wholly  different  class  of  subject-matter,  and  had 
no  sort  of  applicability  at  all  to  such  circumstances  as  those  of  the  appli¬ 
cants’.34  Perhaps  this  is  what  the  Court  meant  to  say.  If  so,  its  choice  of 

32  Tyrer  opinion,  58  I.L.R.  369  (original  emphasis). 

33  Marckx  case,  58  I.L.R.  593. 

34  Marckx  opinion,  58  I.L.R.  602  n.  2. 
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words  was  unfortunate,  and  it  is  not  surprising  that  Fitzmaurice,  per¬ 
ceiving  that  the  Court  might  be  said  to  have  held  Article  3  inapplicable 
merely  on  the  facts,  would  have  preferred  a  less  cryptic  ruling. 

Fitzmaurice’s  opinions  on  Article  3,  like  much  of  his  other  work, 
demonstrate  his  ability  to  produce  a  meticulous  analysis  of  a  specific  issue 
and  a  constructive  alternative  to  judgments  from  the  Court  that  are  much 
less  explicit.  Degree,  relevance  and  justification,  the  issues  examined  in 
Fitzmaurice’s  opinions,  are  matters  of  real  importance,  with  a  particularly 
vital  bearing  on  the  reception  of  the  Court’s  pronouncements.  A  critic  of 
the  decision  in  the  Tyrer  case  has  suggested  that  even  if  the  Court  reached 
the  right  result,  its  failure  to  produce  a  convincing  and  well-argued 
judgment  committed  a  major  disservice  to  the  cause  of  human  rights.35 
Such  a  comment,  which  could  also  be  made  of  the  Irish  case,  has  ample 
justification.  The  rigorous  argument  of  Fitzmaurice’s  opinions  is  in  con¬ 
trast  an  object-lesson  in  correct  juridical  method.36 

The  Right  to  Liberty  and  Security  of  Person 

Article  5  (1)  of  the  Convention  reads: 

Everyone  has  the  right  to  liberty  and  security  of  person.  No  one  shall  be 
deprived  of  his  liberty  save  in  the  following  cases  and  in  accordance  with  a  pro¬ 
cedure  prescribed  by  law: 

(a)  the  lawful  detention  of  a  person  after  conviction  by  a  competent  court; 

(b)  the  lawful  arrest  or  detention  of  a  person  for  non-compliance  with  the 
lawful  order  of  a  court  or  in  order  to  secure  the  fulfilment  of  any  obligation 
prescribed  by  law; 

(c)  the  lawful  arrest  or  detention  of  a  person  effected  for  the  purpose  of 
bringing  him  before  the  competent  legal  authority  on  reasonable  suspicion 
of  having  committed  an  offence  or  when  it  is  reasonably  considered  neces¬ 
sary  to  prevent  his  committing  an  offence  or  fleeing  after  having  done  so; 

(d)  the  detention  of  a  minor  by  lawful  order  for  the  purpose  of  educational 
supervision  or  his  lawful  detention  for  the  purpose  of  bringing  him  before 
the  competent  legal  authority; 

(e)  the  lawful  detention  of  persons  for  the  prevention  of  the  spreading  of 
infectious  diseases,  of  persons  of  unsound  mind,  alcoholics  or  drug  addicts 
or  vagrants; 

(f)  the  lawful  arrest  or  detention  of  a  person  to  prevent  his  effecting  an 
unauthorized  entry  into  the  country  or  of  a  person  against  whom  action  is 
being  taken  with  a  view  to  deportation  or  extradition. 

Although  other  sections  of  Article  5  have  been  the  subject  of  the  Court’s 
attention  on  numerous  occasions,  Article  5(1),  somewhat  surprisingly, 
has  not,  and  it  was  only  in  the  Guzzardi  case,  one  of  Fitzmaurice’s  last 

35  See  Zellick,  International  and  Comparative  Law  Quarterly,  27  (1978),  p.  665. 

36  It  is  worth  noting  in  this  connection  that  in  the  Irish  case  the  minority,  who  considered  that 
torture  had  been  employed,  provided  full  explanations  of  their  conclusion:  see  58  I.L.R.  297  (Zekia), 
301  (O’Donoghue),  332  (Evrigenis)  and  335  (Matscher). 
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decisions  as  a  member  of  the  Court,  that  he  had  an  opportunity  to  consider 
its  meaning. 

The  applicant  in  Guzzardi  was  a  member  of  the  Mafia  with  a  substantial 
criminal  record.  In  1973  he  was  arrested,  charged  with  various  criminal 
offences  and  placed  in  detention  on  remand.  Under  Italian  law  the 
maximum  period  of  such  detention  is  two  years,  but  particularly 
dangerous  persons  can  be  ordered  to  live  in  a  specified  district  under  police 
supervision.  Accordingly,  in  January  1975,  on  the  application  of  the  local 
Chief  of  Police,  the  Milan  Regional  Court  ordered  Guzzardi  to  reside  on 
the  small  island  of  Asinara,  where  he  was  compelled  to  stay  until  he  was 
returned  to  the  mainland  in  July  of  the  following  year.  He  was  eventually 
convicted  of  terrorist  offences  and  sentenced  to  eighteen  years’  imprison¬ 
ment. 

The  question  for  the  European  Court  was  whether  Guzzardi’s  confine¬ 
ment  on  Asinara  amounted  to  a  breach  of  the  Convention.  There  were  a 
number  of  issues  of  admissibility  on  which  the  Court  was  divided,  but  the 
interest  of  the  case  for  our  purpose  is  to  be  found  in  its  substantive  aspects. 
A  series  of  unconvincing  submissions  relating  to  Articles  3,  6,  8  and  9 
received  short  shrift  from  the  Court  and  require  no  further  comment. 
Article  5,  however,  proved  to  be  much  more  contentious.  Though  pre¬ 
pared  to  acknowledge  that  to  constitute  an  infringement  of  Article  5(1) 
there  must  be  something  over  and  above  a  mere  restriction  on  liberty  of 
movement,  the  Court  eventually  decided  that  taken  cumulatively  and 
in  combination  the  circumstances  of  the  applicant’s  confinement  were 
indeed  such  as  to  deprive  him  of  his  right  to  liberty.  From  this  conclusion, 
which  was  supported  by  a  majority  of  eleven  to  seven,  the  Court  went  on 
to  decide  by  different  majorities  that  the  said  deprivation  of  liberty  could 
not  be  justified  under  the  terms  of  Article  5  (1)  (a)  or  5  (1)  (c)  and, 
unanimously,  that  none  of  the  other  justifications  could  be  invoked. 
A  majority  of  the  Court  thus  found  that  Guzzardi  had  been  denied  his 
rights  under  the  Convention  and  ordered  the  Italian  Government  to  pay 
him  one  million  lire37  by  way  of  compensation. 

The  strength  of  feeling  aroused  by  this  decision  is  indicated  by  the  fact 
that  nine  judges,  or  half  the  Court,  were  moved  to  write  dissenting 
opinions,  challenging  one  or  more  of  the  Court’s  conclusions.  Among 
them  was  Fitzmaurice,  who  devoted  the  whole  of  his  opinion  to  the  central 
issue  in  the  case,  the  question  of  Article  5(1). 

Characteristically  he  began  with  a  formal  question.  Was  Article  5 
properly  before  the  Court?  In  the  proceedings  in  Italy  the  applicant  had 
not  invoked  Article  5  to  challenge  his  banishment  to  Asinara,  and  his 
initial  complaint  to  the  Commission  likewise  appears  to  have  been 
directed  more  at  the  conditions  than  at  the  fact  of  his  confinement.  Fitz¬ 
maurice  was  not  prepared  to  criticize  the  Commission  for  its  initiative  in 
introducing  the  issue  of  Article  5.  He  suggested,  however,  that  the  Court’s 

37  About  five  hundred  pounds. 
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treatment  of  this  somewhat  unusual  course  needed  amplification  if  the 
very  real  constraints  of  the  ultra  petita  rule  were  to  be  appreciated: 

The  ultra  petita  (or  as  it  is  sometimes  called,  the  ex,  or  extra,  petita)  rule  pre¬ 
cludes  that  an  international  tribunal  or  equivalent  body  should  deal  with  matters 
that  are  not  the  subject  of  the  complaint  brought  before  it,  and  still  more  that  it 
should  give  a  decision  on  those  matters  against  the  defendant  party  in  the  case.  If  it 
does  this,  proprio  niotu,  it  is  acting  ultra  vires.  It  would  be  perfectly  proper  for  the 
Commission,  if  satisfied  that  a  certain  complaint  has  both  definitely  been  made 
and  was  justified,  to  hold  that  a  breach  of  a  given  Article  of  the  Convention  was 
involved,  even  though  the  complainant,  while  making  the  complaints,  did  not 
invoke  that  particular  Article  or  allege  a  breach  of  it.  It  would  be  quite  another 
thing,  however,  for  an  international  tribunal  or  equivalent  body  to  hold  a  sort  of 
roving  commission  over  the  facts  of  a  case  in  order  to  see  whether,  if  established, 
some  of  them  could  be  regarded  as  entailing  an  illegality  or  breach  of  treaty, — and 
then  in  due  course  to  find  that  they  could  and  did,  although  they  were  not  matters 
(or  not  the  actual  matters)  of  which  the  plaintiff  had  complained  or  alleged  any 
illegality  or  breach.  This  would  be  tantamount  to  saying  to  the  plaintiff  ‘We  do  not 
think  you  have  a  good  case  in  regard  to  the  particular  matters  you  have  complained 
of,  but  we  perceive  other  matters  (or  aspects  of  the  case)  which  you  did  not 
complain  of,  but  of  which  in  our  view  you  justifiably  could  have  complained,  and 
so  we  shall  be  happy  to  find  in  your  favour  in  those  respects’.  Of  course  it  would 
never  be  put  so  crudely,  but  it  might  well  in  practice  amount  to  that,  however 
carefully  wrapped  up.  The  distinction  involved  can  admittedly  be  a  fine  one,  but  is 
none  the  less  real  and  important.38 

Fitzmaurice  then  turned  to  consider  the  bearing  of  Article  5  (1)  on  the 
facts  of  the  case.  This  he  saw  as  essentially  a  question  of  degree,  calling  for 
an  assessment  of  whether  Guzzardi’s  confinement,  though  clearly  quite 
different  from  imprisonment  in  the  conventional  sense,  was  nevertheless 
sufficiently  stringent  to  qualify  as  a  deprivation  of  liberty  for  the  purposes 
of  Article  5.  In  deciding  that  it  was  not  Fitzmaurice  held  that  the  cardinal 
point  was  that  liberty  of  movement  and  freedom  to  choose  one’s  residence 
are  the  subject  of  express  guarantees  in  Article  2  (1)  of  the  Fourth  Protocol 
to  the  Convention.  The  inclusion  of  that  provision,  said  Fitzmaurice, 
indicated  that  Article  5  was  intended  to  have  a  limited  scope,  providing 
protection  against  imprisonment  or  very  close  confinement,  but  not 
against  restrictions  on  movement  or  place  of  residence  falling  short  of  that. 
Thus  it  was  necessary  to  reject  the  broad  interpretation  of  Article  5, 
proposed  by  the  applicant,  because  it  would  create  an  unnecessary  overlap 
with  Article  2  of  the  Fourth  Protocol  and  supply  an  improper  means  of 
subjecting  the  Italian  Government,  and  others  which  had  not  accepted  the 
Fourth  Protocol,  to  an  obligation  they  were  not  yet  ready  to  assume. 
Whilst  it  was  possible  to  envisage  a  situation  which  fell  under  both  pro¬ 
visions,  it  would  be  wrong  to  regard  them  as  coextensive  and  when,  as 


38  Guzzardi  opinion,  61  I.L.R.  327-8. 
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here,  the  circumstances  of  confinement  produced  a  borderline  case,  a 
government  must  be  given  the  benefit  of  the  doubt: 

Basically  what  happened  to  the  applicant  was  not  that  he  was  imprisoned  or 
confined,  but  that  he  was  banished  to  an  island  on  which  he  was  assigned  a  place  of 
residence  (an  ordinary  house)  and  restricted  to  an  area  sufficiently  big  for  him  to 
be  able  to  live  a  normal  life  except  that  he  could  not  leave  it  without  permission, 
and  was  (and  for  that  purpose  had  to  be)  under  surveillance.  To  me  all  this  has 
very  much  more  the  flavour  of  Article  2  of  the  Protocol  than  of  Article  5  of  the 
Convention,  even  if  a  residue  of  doubt  may  remain, — but  in  that  event,  is  it  right 
to  condemn  a  Government  for  breach  of  the  Convention  in  the  presence  of  a  very 
reasonable  doubt  as  to  whether  any  has  occurred?39 

Another  point  was  that,  had  the  Italian  authorities  arrested  and 
imprisoned  Guzzardi,  their  action  would  not  have  contravened  the 
Convention.40  But  because  they  had  dealt  with  him  in  a  more  lenient 
fashion,  by  sending  him  to  Asinara,  they  found  themselves  condemned. 
This,  said  Fitzmaurice,  was  ‘one  of  the  many  absurdities  of  the  case’41  and 
a  result  which  provided  governments  with  no  incentive  to  act  in  the  spirit 
of  the  Convention.  He  added  that  the  Court  had  also  conspicuously  failed 
to  take  account  of  the  fact  that  the  case  involved  a  known  terrorist  and 
mafioso.  Whilst  this  was  no  reason  for  withholding  rights  under  the  Con¬ 
vention,  it  was  a  factor  which  could  legitimately  be  considered  in  resolving 
a  doubtful  issue  in  favour  of  the  government,  which  should  be  given  credit 
for  resisting  strong  pressure  to  subject  the  applicant  and  his  associates 
to  more  extreme  measures.  Acknowledging  that  the  problems  posed  by 
terrorism  had  evidently  not  been  anticipated  by  the  framers  of  the  Con¬ 
vention  and  that  the  resulting  lacuna  was  essentially  for  governments, 
rather  than  for  the  Court,  to  remedy,  Fitzmaurice  was  nevertheless 
emphatic  that  to  provide  terrorists  with  more  protection  than  vagrants42 
was  an  intolerable  absurdity  which  a  more  realistic  approach  to  the 
circumstances  of  the  case  could  have  avoided. 

Although  Fitzmaurice’s  judgment  in  Guzzardi  is  one  of  his  shortest 
opinions,  it  contains  much  that  is  characteristic  of  his  thought.  The  ultra 
petita  rule  is  discussed  in  his  earlier  writing  on  the  International  Court43 
and,  as  he  demonstrated  in  Guzzardi ,  has  a  no  less  important  bearing  on 
the  work  of  the  European  Commission.  His  view  that  doubtful  issues  of 
interpretation  should  generally  be  resolved  for  rather  than  against  govern¬ 
ments  has  already  been  noted,  as  has  his  emphasis  on  the  contextual 
element  in  interpretation  when  the  authorities’  response  to  terrorism  is  in 

39  Guzzardi  opinion,  61  I.L.R.  330. 

40  See  Article  5  ( 1 )  (c)  of  the  Convention .  On  the  facts  of  Guzzardi  the  Court  decided  by  1 2  votes  to  6 
that  this  provision  was  inapplicable  on  the  ground  that  the  applicant’s  confinement  was  based  upon 
the  relevant  legislation  and  not  connected  with  the  investigations  which  eventually  resulted  in  his 
conviction. 

41  Guzzardi  opinion,  61  I.L.R.  331.  But  see  Duffy,  Human  Rights  Review ,  6  (1981),  pp.  9,  10. 

42  See  Article  5  (1)  (e)  of  the  Convention. 

43  See  this  Year  Book,  34  (1958),  p.  99. 
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issue.  Moreover,  the  pivot  of  Fitzmaurice’s  judgment  in  Guzzardi,  that 
a  circumscribed  interpretation  is  called  for  when  the  Convention  contains 
another  more  explicit  provision,  will  shortly  be  encountered  again  in  his 
judgment  in  the  Marckx  case. 

The  Right  to  a  Fair  Trial 

Article  6  (1)  of  the  European  Convention  provides  that 

In  the  determination  of  his  civil  rights  and  obligations  or  of  any  criminal  charge 
against  him,  everyone  is  entitled  to  a  fair  and  public  hearing  within  a  reasonable 
time  by  an  independent  and  impartial  tribunal  established  by  law  .  .  . 

Like  Article  3,  the  interpretation  and  application  of  this  provision  was 
a  major  issue  in  three  of  the  cases  in  which  Fitzmaurice  was  concerned. 

In  the  Irish  case  the  question  was  the  relationship  between  Article  6(1) 
and  Article  15  and,  as  we  shall  see  later,  Fitzmaurice  had  serious  reserva¬ 
tions  about  the  Court’s  approach.  In  the  Klass  case,  where  the  applicants 
challenged  the  interception  of  mail  and  telecommunications  in  the  Federal 
Republic  of  Germany,  Fitzmaurice  delivered  no  separate  opinion  but 
supported  the  Court’s  unanimous  view  that  if  Article  6(1)  was  applicable 
at  all,  it  had  not  been  broken,  because  while  surveillance  was  in  operation, 
judicial  control  on  the  initiative  of  the  person  concerned  was  clearly 
impossible,  and  after  its  termination  legal  remedies,  sufficient  to  satisfy 
the  requirements  of  Article  6,  were  available.44  Finally  in  the  Golder  case, 
where  the  question  was  whether  Article  6(1)  impliedly  confers  a  right  of 
access  to  the  courts,  Fitzmaurice  delivered  a  trenchant  and  wide-ranging 
judgment,  which  many  will  regard  as  his  most  important  dissent.45 

The  Golder  case  arose  out  of  a  refusal  by  the  British  Home  Secretary  to 
allow  the  applicant,  serving  a  sentence  of  imprisonment,  to  consult  a 
solicitor,  with  a  view  to  initiating  libel  proceedings  against  a  prison  officer. 
In  its  report  the  Commission  expressed  the  view  that  the  facts  disclosed 
a  breach  of  Article  6(1)  and  Article  8,  and  the  Court  upheld  the  Com¬ 
mission’s  conclusions  on  both  points.  As  regards  Article  6(1)  the  Court’s 
decision  rested  on  two  findings:  that  Article  6  (1)  by  implication  confers 
a  right  of  access  to  the  Courts;  and  that  the  applicant  had,  on  the  facts,  been 
denied  such  access.  Fitzmaurice  vigorously  disputed  both  propositions. 

Dealing  first  with  the  facts  of  the  case,  Fitzmaurice  pointed  out  that 
refusing  the  applicant  permission  to  consult  a  solicitor  was  not  the  same  as 
denying  him  access  to  the  courts.  It  might  be  regarded  as  a  constructive 
denial  if  it  ‘had  had  the  effect  of  permanently  cutting  him  off  from  all 
chances  of  recourse  to  the  courts  for  the  purpose  of  the  proceedings  he 

44  Klass  case,  58  I.L.R.  at  458-9. 

45  ‘As  between  the  somewhat  meagre  judgment  of  the  majority,  and  the  deeply  reasoned  judgment 
of  Sir  Gerald,  there  can  be  no  doubt  which  is  the  more  satisfying  to  the  mind  of  any  English  lawyer. 
Here  was  the  true  product  of  the  common  law  system  .  .  Dale,  International  and  Comparative  Law 
Quarterly,  25  (1976),  p.  302.  See  also  Mann,  Law  Quarterly  Review,  94  (1978),  pp.  523"7- 
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wanted  to  bring’.46  But  on  the  facts  this  had  not  happened.  The  applicant 
had  been  released  from  prison  soon  after  the  events  complained  of  and  had 
then  simply  chosen  not  to  initiate  litigation.  While  it  was  true  that  the  lapse 
of  time  might  have  been  somewhat  prejudicial,  in  the  circumstances  it 
could  not  be  said  that  access  to  the  courts  had  been  denied.  ‘To  say  that 
a  thing  cannot  be  done  now,  is  not  to  say  that  it  cannot  be  done  at  all, — 
especially  when  what  is  withheld  “now”  does  not  even  constitute  that 
which  (possibly)  might  be  sought  “then”  ’,47  a  point  which  the  Court  had 
avoided  only  by  what  Fitzmaurice  bluntly  described  as  ‘a  gratuitous  piece 
of  elliptical  reasoning  that  distorts  normal  concepts’.48 

Fitzmaurice’s  attention  to  the  above  point  is  typical  of  his  eye  for  detail 
and  undisguised  impatience  with  looseness  of  thought.  It  is,  however, 
for  his  treatment  of  the  major  issue  of  principle  in  Golder,  the  scope  of 
Article  6  (i),  that  his  opinion  is  most  likely  to  be  remembered. 

Since  it  was  conceded  in  Golder  that  the  European  Convention  does  not 
confer  a  right  of  access  to  the  Courts  expressly,  the  question  was  whether  it 
does  so  by  implication.  The  importance  of  this  issue,  not  just  for  Article  6, 
but  for  the  interpretation  of  the  Convention  in  general,  has  already  been 
indicated.  For,  as  we  have  seen,  Fitzmaurice  accurately  identified  the 
cause  of  his  disagreement  in  Golder  as  his  altogether  stricter  approach  to 
treaty  interpretation  and  to  the  European  Convention  in  particular. 

Emphasizing  that  an  implication  can  only  be  said  to  be  necessary  if  it 
is  clear  that  the  instrument  in  question  cannot  function  without  it,  Fitz¬ 
maurice  suggested  that  the  Court’s  reasoning  proceeded  on  the  quite 
different  assumption  that  because  the  consequences  of  denying  the 
supposed  right  of  access  might  be  undesirable,  an  extended  reading  of 
Article  6  could  be  justified.  In  Fitzmaurice’s  view,  however,  to  rest  the 
inference  of  an  unstated  right  on  no  firmer  foundation  than  its  desirability 
on  grounds  of  policy  is  to  embark  on  a  kind  of  judicial  legislation  which  can 
have  no  justification  where  the  interpretation  of  an  international  agree¬ 
ment  is  concerned.  In  his  view  the  fatal  defect  in  the  Court’s  approach  was 
that  it  was 

.  .  .  typical  of  the  cry  of  the  judicial  legislator  all  down  the  ages — a  cry  which, 
whatever  justification  it  may  have  on  the  internal  or  national  plane,  has  little  or 
none  in  the  domain  of  the  inter-State  treaty  or  convention  based  on  agreement  and 
governed  by  that  essential  fact.  It  may,  or  it  may  not  be  true  that  a  failure  to  see  the 
Human  Rights  Convention  as  comprising  a  right  of  access  to  the  courts  would 
have  untoward  consequences — just  as  one  can  imagine  such  consequences 
possibly  resulting  from  various  other  defects  or  lacunae  in  this  Convention.  But 
this  is  not  the  point.  The  point  is  that  it  is  for  the  States  upon  whose  consent  the 
Convention  rests,  and  from  which  consent  alone  it  derives  its  obligatory  force,  to 
close  the  gap  or  put  the  defect  right  by  an  amendment,— not  for  a  judicial  tribunal 
to  substitute  itself  for  the  convention-makers,  to  do  their  work  for  them.49 


46  Golder  opinion,  57  I.L.R.  239-40. 
48  Ibid. 


47  Ibid.  240. 
49  Ibid.  249. 
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For  further  support  for  his  argument  that  no  right  of  access  to  the  courts 
can  be  implied,  Fitzmaurice  turned  to  Article  i  of  the  Convention,  which 
provides  that 

The  High  Contracting  Parties  shall  secure  to  everyone  within  their  jurisdiction 
the  rights  and  freedoms  defined  in  .  .  .  this  convention. 

Agreeing  with  Judges  Verdross  and  Zekia50  that  it  was  difficult  to  see  how 
a  right  which  is  not  even  mentioned  in  the  Convention  can  be  said  to  be 
‘defined’  by  it,  Fitzmaurice  explained  that  this  was  more  than  a  mere 
technical  point.  True,  Article  i  was  infelicitously  phrased,  because  none 
of  the  rights  and  freedoms  of  the  Convention  could  be  said,  in  the  strict 
sense,  to  be  ‘defined’  by  it.  But  this  deficiency  did  not  mean  that  Article  i 
was  meaningless.  If  the  rights  and  freedoms  of  the  Convention  were  not 
defined,  they  were  at  least  named.  Thus  the  complete  silence  of  the 
Convention  as  to  the  supposed  right  of  access  put  it  into  a  quite  different 
category. 

There  was  also  a  substantive  reason  why  Article  i  was  important. 
The  need  for  a  definition  of  the  right  of  access  had  been  abundantly 
demonstrated  by  the  argument  over  its  scope  and  bearing  in  the  present 
case.  By  holding  that  Article  6  (i)  created  such  a  right  by  implication,  the 
Court  had  placed  the  parties  under  an  obligation  which  in  Fitzmaurice’s 
view  it  had  then  failed  to  delimit.  How,  he  asked,  if  a  right  is  neither 
defined  in  the  Convention,  nor  delineated  by  the  Court,  can  governments 
know  what  their  international  obligations  are? 

.  .  .  the  parties  cannot  be  expected  to  implement  what  would  be  an  important 
international  obligation  when  it  is  not  defined  sufficiently  to  enable  them  to  know 
what  exactly  it  involves, — indeed  is  not  defined  at  all  because  (in  so  far  as  it  exists) 
it  rests  on  an  implication  that  is  never  particularized  or  spelt  out.51 

Anyone  familiar  with  Fitzmaurice’s  work  on  the  International  Court 
cannot  fail  to  be  struck  by  the  parallel  between  his  reasoning  in  the  Golder 
case  and  in  the  Namibia  advisory  opinion.52  In  his  dissenting  judgment  in 
the  earlier  case  he  rejected  the  argument  that  the  League  of  Nations  had 
possessed  an  implied  power  to  revoke  the  Mandate,  justifying  his  con¬ 
clusion  with  arguments  very  like  those  of  his  later  opinion.  One  of  the  most 
important  arguments  in  1971  and,  as  we  have  already  seen,  in  Golder  was 
that  in  interpreting  a  legal  instrument  the  need  to  respect  the  intentions 
of  the  parties  critically  constrains  the  international  judge.  Although 


50  57  I. L.R.  224  and  225. 

51  Golder  opinion,  ibid.  245.  The  Court  accepted  that  the  right  of  access  to  the  courts  derived  from 
Article  6(1)  was  not  absolute,  but,  instead  of  discussing  its  limits,  ruled  that  interference  with  the  right 
was  not  justifiable  in  the  applicant’s  case  for  reasons  similar  to  those  considered  by  Fitzmaurice  in 
relation  to  Article  8.  Though  not  disagreeing  with  the  Court’s  decision,  Harris  sees  lack  of  specificity 
as  an  ‘inherent  weakness’  of  its  approach:  see  this  Year  Book,  47  (1974-5),  p.  395. 

52  I.C.J.  Reports,  1971,  p.  16  at  pp.  220-322. 
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Fitzmaurice  found  significant  judicial  support  for  his  position  in  both 
cases,53  it  is,  it  must  be  said,  a  point  which  many  would  wish  to  qualify. 
Professor  Schwarzenberger,  hardly  a  proponent  of  judicial  activism,  has 
pointed  out  that  ‘neither  the  degree  of  international  integration  originally 
agreed  on,  nor  the  intentions  of  the  original  members  of  an  international 
institution,  are  the  only  factors  to  be  taken  into  account  in  an  inquiry  on 
the  legality  of  any  particular  action  taken  by  organs  of  an  international 
institution’,54  and  mutatis  mutandis  the  same  comment  might  be  made  of 
the  European  Convention. 

But  if  the  intentions  of  the  parties  in  1 950  are  not  to  be  the  main  criterion 
for  interpreting  the  Convention,  then,  as  Fitzmaurice  pointed  out,  there 
should  be  no  illusions  as  to  the  possible  consequences: 

Once  wide  interpretations  of  the  kind  now  in  question  are  adopted  by  a  court, 
without  the  clearest  justification  for  them  based  solidly  on  the  language  of  the  text 
or  on  necessary  inferences  to  be  drawn  from  it,  and  not,  as  here,  on  a  questionable 
interpretation  of  an  enigmatic  provision,  considerations  of  consistency  will, 
thereafter,  make  it  difficult  to  refuse  extensive  interpretations  in  other  contexts 
where  good  sense  might  dictate  differently;  freedom  of  action  will  have  been 
impaired.55 

Fitzmaurice  was  not  a  member  of  the  Court  when  in  the  Airey  case56 
it  further  extended  its  interpretation  of  Article  6  so  as  to  require  the  pro¬ 
vision  of  legal  aid  for  some  kinds  of  civil  cases.  The  decision,  however, 
appears  to  exemplify  the  problem  he  had  in  mind.  In  Airey,  as  in  Golder, 
the  Court  was  conspicuously  divided,57  and  so  the  question  of  how  far 
Article  6  extends  still  cannot  be  answered  with  any  certainty. 

Respect  for  Private  and  Family  Life,  Home  and 

Correspondence 

Article  8  of  the  European  Convention  provides  that 

1 .  Everyone  has  the  right  to  respect  for  his  private  and  family  life,  his  home  and 
his  correspondence. 

2.  There  shall  be  no  interference  by  a  public  authority  with  the  exercise  of 
this  right  except  such  as  is  in  accordance  with  the  law  and  is  necessary  in 
a  democratic  society  in  the  interests  of  national  security,  public  safety  or  the 
economic  well-being  of  the  country,  for  the  prevention  of  disorder  or  crime, 
for  the  protection  of  health  or  morals,  or  for  the  protection  of  the  rights  and 
freedoms  of  others. 

63  In  the  Namibia  case  Fitzmaurice  was  supported  in  his  dissent  by  Judge  Gros.  In  the  Golder  case 
Judges  Verdross  and  Zekia  gave  short  judgments  endorsing  his  approach  to  Article  6  (i). 

64  Schwarzenberger,  Israel  Yearbook  of  Human  Rights ,  4  (1974),  p.  47. 

55  Golder  opinion,  57  I.L.R.  250  (original  emphasis). 

56  Airey  case,  58  I.L.R.  624.  For  a  commentary  supporting  the  decision  see  Thornberry,  Inter¬ 
national  and  Comparative  Law  Quarterly ,  29  (1980),  p.  250. 

67  The  Court  decided  that  the  applicant  did  not  enjoy  an  effective  right  of  access  to  the  courts  by 
a  majority  of  6  votes  to  2.  Judge  Vilhjalmsson,  who  had  supported  the  decision  on  Article  6  in  Golder, 
was  one  of  the  dissenters. 
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This  Article  was  a  major  issue  in  three  of  the  cases  with  which  Fitzmaurice 
was  concerned. 


(a)  The  Klass  Case 

In  the  Klass  case  Article  8  was  the  main  ground  on  which  the  applicants 
challenged  the  surveillance  of  private  communications  in  the  Federal 
Republic  of  Germany.  However,  the  Court,  whose  similar  decision  in 
relation  to  Article  6  has  already  been  mentioned,  decided  that  in  the 
circumstances  Article  8  had  not  been  infringed.  It  held  that  although  the 
surveillance  methods  complained  of  constituted  an  interference  with 
the  rights  protected  by  Article  8  (i)  as  soon  as  they  were  applied  to  a  par¬ 
ticular  individual,  they  could  all  be  justified  under  Article  8  (2).  The 
interference  had  been  shown  to  be  ‘in  accordance  with  the  law’;  the  aim  of 
the  legislation  was  to  safeguard  national  security  and  to  prevent  disorder 
or  crime;  and  the  German  authorities  had  satisfied  the  Court  that  the 
means  employed  were  within  the  limits  of  what  was  ‘necessary  in  a  demo¬ 
cratic  society’.58 

Since  Fitzmaurice  did  not  deliver  an  individual  opinion  in  this  case,  it  is 
unnecessary  to  discuss  the  Court’s  reasoning  in  detail.  Suffice  it  to  say  that 
Fitzmaurice’s  concurrence  is  easy  to  understand.  The  need  to  interpret 
the  Convention  in  the  light  of  the  threat  posed  by  terrorism,  and,  in  that 
context,  to  weigh  individual  rights  against  the  protection  of  society  were 
surely  what  Fitzmaurice  had  in  mind  in  the  Irish  case,  when  he  raised  the 
question  of  whether  there  can  ever  be  any  justification  for  the  infliction  of 
torture.  The  margin  of  appreciation  doctrine,  to  which  the  Court  attached 
considerable  importance  in  Klass,  is,  as  we  shall  see,  a  prominent  feature 
of  Fitzmaurice’s  discussion  of  Article  8  in  the  Marckx  case  and  of  his 
approach  to  Article  10  in  the  Sunday  Times  case.  And,  a  point  which  could 
easily  be  overlooked,  the  Court’s  view  that  Article  8  (2)  must  be  inter¬ 
preted  narrowly  reflects  Fitzmaurice’s  approach  to  that  provision  in  the 
Golder  case. 


( b )  The  Golder  Case 

In  Golder,  it  will  be  recalled,  the  question  was  whether  the  Home  Secre¬ 
tary’s  interference  with  a  prisoner’s  correspondence  was  contrary  to  the 
Convention,  Although  Fitzmaurice  disagreed  with  the  Court’s  conclusion 
that  this  infringed  Article  6  (1),  he  agreed  that  the  fa'cts  disclosed  a  breach 
of  Article  8.  In  arriving  at  this  conclusion,  however,  he  subjected  both 
paragraphs  of  that  provision  to  a  characteristic  piece  of  critical  analysis. 

Dealing  first  with  the  scope  of  Article  8  (1),  Fitzmaurice  began  by 
indicating  the  possible  difficulties  in  interpreting  the  word  ‘corre¬ 
spondence’.  Observing  that  ‘correspondence’  is  not  synonymous  with 

58  Klass  case,  58  I.L.R.  423.  For  a  concise  review  of  the  Court’s  decision  and  its  significance  see 
Duffy,  Human  Rights  Review,  4  (1979),  p.  20. 
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‘communication’,  he  noted  that  since  only  written  correspondence  was  in 
issue  in  the  present  case,  the  bearing  of  the  Convention  on  telephone,  or 
other  oral,  communications  did  not  have  to  be  considered.  Could  it,  how¬ 
ever,  be  argued  that  since  the  applicant  had  never  in  fact  written  to  his 
solicitor  there  had  been  no  correspondence  for  the  authorities  to  interfere 
with?  This  Fitzmaurice  rejected  as  unduly  formalistic.  Though  there  had 
been  no  interference  with  any  actual  correspondence,  there  had  been 
a  constructive  interference,  when  correspondence  had  been  proscribed 
by  the  authorities.  A  related  argument,  that  even  if  permission  had  been 
given,  Golder  would  not  have  used  the  opportunity,  he  rejected  as  equally 
beside  the  point. 

Could  it  perhaps  be  argued  that  the  right  to  have  one’s  correspondence 
respected  requires  that  there  shall  be  no  interference  with  whatever 
correspondence  there  is,  but  stops  short  of  providing  a  guarantee  that 
correspondence  will  actually  be  permitted?  As  we  have  seen,  Fitzmaurice’s 
interpretation  of  Article  6  (1)  in  Golder  proceeded  from  just  such  a  distinc¬ 
tion.  In  the  rather  different  setting  of  Article  8,  however,  he  supported  the 
Court’s  (entirely  sensible)  repudiation  of  this  interpretation: 

This  right  which  is  not  to  be  interfered  with  by  the  public  authority,  is  the  ‘right 
to  respect ’  for  correspondence,  and  it  seems  to  me  that,  constructively  at  least, 
correspondence  is  not  respected  where,  in  order  to  avoid  the  seizure  or  stoppage 
of  it  that  would  otherwise  take  place,  the  public  authority  interdicts  it  a  priori. 
Hence,  the  Judgment  of  the  Court  makes  the  essential  point  when  it  suggests  that 
it  would  be  inadmissible  to  consider  that  Article  8  would  have  been  applicable 
if  Golder  had  actually  consulted  his  solicitor  by  letter,  and  the  letter  had  been 
stopped,  but  inapplicable  because  he  was  merely  told  (in  effect)  that  it  would  be 
stopped  if  he  wrote  it,  and  so  he  did  not  write  it.59 

The  Court  had  also  held  that  the  requirement  of  ‘respect’  for  corre¬ 
spondence  entails  complete  freedom  of  correspondence,  so  that  in  the 
absence  of  ‘inherent’  limitations  in  Article  8  (1),  any  justification  for 
interference  must  be  sought  in  the  qualifying  provisions  of  Article  8  (2). 
Here  Fitzmaurice  disagreed.  Though  it  did  not  affect  his  decision  in 
Golder,  he  endorsed  the  view  of  Professor  Fawcett60  that  even  without  the 
exceptions  named  in  the  Convention,  Article  8(1)  confers  no  absolute 
right  of  respect  for  correspondence,  but  has  to  be  read 

.  .  .  subject  to  the  understanding  that  the  degree  of  respect  required  must  to  some 
extent  be  a  function  of  the  situation  in  general  and  of  that  of  the  individual 
concerned  in  particular.  Hence — and  not  to  stray  beyond  the  confines  of  the 
present  case — control  of  a  lawfully  detained  prisoner’s  correspondence  is  not 
incompatible  with  respect  for  it,  even  though  control  must,  in  order  to  be 
effective,  carry  the  power  in  the  last  resort  to  prevent  the  correspondence,  or 

59  Golder  opinion,  57  I.L.R.  233-4  (original  emphasis). 

60  Fawcett,  Application  of  the  European  Convention  on  Human  Rights  (1969),  p.  196. 
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particular  pieces  of  it,  from  taking  place.  This  must,  in  the  true  meaning  of  the 
term,  be  ‘inherent’  in  the  notion  of  control  of  correspondence  which,  otherwise, 
would  be  a  dead  letter  in  all  senses  of  the  expression.61 

Turning  to  Article  8  (1),  Fitzmaurice  noted  that  its  drafting  was  un¬ 
satisfactory  because  ‘six  heads  or  categories  are  mentioned,  but  they  are 
placed  in  two  groups  of  three,— and  what  is  not  clear  is  whether  it  is 
necessary  for  an  alleged  case  of  exception  to  fall  under  one  of  the  three 
heads  in  both  groups,  or  whether  it  suffices  for  it  to  fall  under  any  one  of  the 
three  heads  in  either  the  one  or  the  other  group’.62  Finding  that  it  was 
unnecessary  to  resolve  this  ambiguity  in  the  circumstances  of  the  present 
case,  he  moved  to  a  more  vital  point. 

The  United  Kingdom  had  argued  that  in  deciding  whether  an  inter¬ 
ference  with  correspondence  was  ‘necessary’  for  any  of  the  purposes 
specified  in  Article  8  (2),  the  Court  should  ask  itself  not  whether  the  inter¬ 
ference  complained  of  was  necessary  in  the  particular  case,  but  whether 
the  type  of  restriction  imposed  fell  within  any  of  the  recognized  excep¬ 
tions.  In  other  words,  so  long  as  a  restriction  could  be  shown  to  belong  to  a 
class  or  category  of  exception  forming  part  of  Article  8  (2),  its  imposition 
in  a  given  case  should,  it  was  argued,  be  a  matter  for  the  discretion  of  the 
authorities,  provided  only  that  they  acted  in  good  faith. 

Whilst  he  appreciated  the  force  of  this  argument,  which  had  a  direct 
bearing  on  the  issue  in  G older ,  Fitzmaurice  felt  bound  to  reject  it.  Holding 
that  the  issue  turned  on  the  meaning  of  ‘interference’,  he  decided  that,  as  a 
matter  of  interpretation,  Article  8  (2)  requires  each  act  of  restriction  to  be 
individually  justified: 

It  is  the  act — in  this  case  the  refusal  of  permission — that  constitutes  the 
interference,  rather  than  the  taking  of  power  to  do  so  under  a  regulation  which, 
theoretically,  might  never  be  made  use  of.  In  other  words,  it  does  not  suffice  to 
show  that  in  general  some  control  over  the  correspondence  of  prisoners — and 
even  on  occasion  a  stoppage  of  it — is  ‘necessary  ...  in  the  interests  of  .  .  .  public 
safety’  or  ‘for  the  prevention  of  disorder  or  crime’.  If  that  were  all,  it  could  be 
admitted  at  once  that  in  principle  such  a  necessity  exists, — subject  to  questions  of 
degree  and  particular  application.  But  it  has  to  be  shown  in  addition  that  the 
particular  act  of  interference  involved  was  as  such  ‘necessary’  on  those  grounds.63 

Having  marked  out  the  legal  ground,  so  to  speak,  Fitzmaurice  turned  to 
the  facts  of  the  case.  The  refusal  of  Golder’s  request  for  a  solicitor  was 
apparently  based  on  the  authorities’  belief  that  his  libel  action  would  not 
succeed.  In  Fitzmaurice’s  view  the  British  attempt  to  justify  action  with 
this  motivation  in  terms  of  Article  8  (2)  of  the  Convention  encountered 
insuperable  objections. 

61  Golder  opinion,  57  I.L.R.  234.  For  the  significance  of  the  Court’s  rejection  of  the  concept  of 
inherent  limitations  in  Article  8  see  Harris,  this  Year  Book,  47  (1974-5),  P-  395-  For  criticism  of  the 
whole  concept  of  inherent  limitations  see  Jacobs,  The  European  Convention  on  Human  Rights  (1975), 
pp. 198-201. 

62  Golder  opinion,  57  I.L.R.  235  (original  emphasis). 


63  Ibid.  236. 
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In  the  first  place  it  was  impossible  to  see  how  the  authorities’  action  could 
be  regarded  as  ‘necessary’  on  any  of  the  grounds  specified  in  Article  8  (2): 

Even  if  the  matter  is  looked  at  from  the  standpoint  of  the  United  Kingdom 
contention  that  the  practice  is  justified  because  prisoners  are,  by  definition  as  it 
were,  litigious,  and  only  too  ready  to  start  up  frivolous,  vexatious  or  unfounded 
actions  if  not  prevented,  the  point  remains  that,  however  inconvenient  this  may  be 
for  the  prison  authorities,  it  is  still  difficult  to  see  how  any  necessity  in  the  interests 
of  public  safety  or  the  prevention  of  disorder  or  crime  can  be  involved.  But  even  if, 
theoretically,  it  could  be,  none  seems  to  have  been  satisfactorily  established  in 
Golder’s  case.64 

Even  more  important  was  the  fact  that,  in  refusing  Golder’s  request, 
the  authorities  had  exceeded  their  executive  function  and  purported  to 
exercise  judicial  powers: 

A  practice  whereby  contact  with  a  solicitor  about  possible  legal  proceedings  is 
refused  because  the  executive  authority  has  determined  that  the  prisoner  has  no 
good  legal  ground  of  claim,  not  only  cannot  be  justified  as  ‘necessary’  ...  it  cannot 
be  justified  at  all,  because  it  involves  the  usurpation  of  what  is  essentially  a  judicial 
function.  To  say  this  is  not,  even  for  a  moment,  to  throw  any  doubt  on  the  perfect 
good  faith  of  the  authorities  in  taking  the  view  they  did  about  Golder’s  claims.  But 
that  is  not  the  point.  The  point  is  that  it  was  motivated  by  what  was  in  effect  a 
judicial  finding,— not,  however,  one  emanating  from  any  judicial  authority,  but 
from  an  executive  one.  Yet  it  is  precisely  one  of  the  functions  of  a  judicial  system 
to  provide,  through  judicial  action,  and  after  hearing  argument  if  necessary, 
means  for  doing  what  the  prison  authorities,  acting  executively,  and  without 
hearing  any  argument  .  .  .  did  in  the  present  case.65 

A  final  objection  was  that  the  refusal  of  Golder’s  request  was  not  the 
disinterested  act  of  a  third  party,  but  the  action  of  someone  directly  con¬ 
cerned  with  his  legal  claim.  In  such  circumstances  the  principle  that  no 
man  should  be  a  judge  in  his  own  cause,  though  not  altogether  excluding 
Article  8  (2),  called  for  the  strictest  application  of  its  terms: 

The  Home  Secretary  was  not  a  stranger  to  Golder’s  potential  claim,  even  if  he 
was  not  directly  a  prospective  party  to  it, — for  it  was  his  own  prison  officer  and  the 
conduct  of  that  officer  which  would  be  in  issue  in  the  claim  if  it  went  forward. 
Again,  there  is,  and  can  be,  no  suggestion  that  the  Home  Secretary  was  influenced 
by  the  fact  that  he  was  technically  in  interest.  It  is  simply  the  principle  of  the  thing 
that  counts:  nemo  in  re  sua  judex  esse  potest.  Of  course,  both  in  logic  and  in  law,  this 
could  not  operate  per  se  to  cancel  out  any  necessity  that  genuinely  existed  on  the 
basis  of  one  of  the  exceptions  specified  in  paragraph  2  of  Article  8.  If  such  necessity 
really  did  exist,  then  the  interference  would  not  be  contrary  to  Article  8,  as  such. 
What  the  element  of  nemo  in  re  sua  does  do  however,  is  to  make  it  incumbent  on  the 
authorities  to  justify  the  interference  by  reference  to  very  clear  and  cogent  con¬ 
siderations  of  necessity  indeed, — and  these  were  certainly  not  present  in  this  case.66 

64  Colder  opinion,  57  I.L.R.  237  (original  emphasis). 

65  Ibid.  237-8.  This  is  much  more  forceful  than  the  treatment  of  this  point  in  the  judgment. 

66  Ibid. 
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(c)  The  Marckx  Case 

As  already  mentioned,  this  case  concerned  the  legal  position  of  illegiti¬ 
mate  children.  The  first  applicant,  an  unmarried  Belgian  woman,  alleged 
that  the  distinction  between  legitimate  and  illegitimate  children  in  Belgian 
law  violated  the  rights  of  herself  and  her  infant  daughter  under  several 
articles  of  the  Convention.  A  number  of  these  claims  were  rejected  by  the 
Court,  including  an  attempt  to  read  into  Article  8  alone  rights  in  respect 
of  family  property.  However,  several  claims,  including  others  involving 
Article  8,  were  upheld,  though  in  each  instance  by  a  majority  decision. 

The  issues  which  divided  the  Court  concerned  affiliation  and  family 
relationships.  Under  Belgian  law  an  illegitimate  child  was  only  recognized 
as  the  child  of  his  mother  if  she,  in  the  exercise  of  her  discretion,  formally 
recognized  her  maternity.  By  10  votes  to  5  the  Court  decided  that  this 
arrangement  constituted  a  violation  of  the  mother’s  rights  under  Article  8, 
because  the  implications  of  recognition  placed  the  mother  in  a  dilemma 
which  was  inconsistent  with  the  respect  for  family  life  required  by  the 
Convention.  By  a  more  substantial  majority  (12  votes  to  3)  it  decided  that 
for  the  short  period  which  had  preceded  the  daughter’s  recognition  there 
had  been  a  violation  of  her  rights  under  Article  8  also. 

On  the  question  of  family  relationships  the  Court,  again  by  12  votes  to  3, 
held  that  Article  8  had  been  violated  as  regards  both  applicants.  This  was 
because  under  Belgian  law  an  illegitimate  child,  even  after  recognition, 
was  regarded  as  a  stranger  to  his  parents’  families,  with  the  result,  accord¬ 
ing  to  the  Court’s  view  of  the  matter,  that  the  development  of  the  family 
life  of  the  mother  and  child  might  be  impeded. 

Fitzmaurice  agreed  with  the  Court’s  conclusion  that  Article  8  confers 
no  property  rights,  but  in  a  forceful  dissenting  judgment  challenged  the 
decision  that  it  had  been  violated  in  other  respects.  He  based  this  con¬ 
clusion  not  on  the  terms  of  the  disputed  legislation,  nor  on  the  facts  of  the 
particular  case,  but  on  the  premiss  that  Article  8,  like  Article  3,  was  simply 
inapplicable  to  the  type  of  situation  before  the  Court: 

The  question  of  the  applicability  of  a  legal  provision — it  should  hardly  be 
necessary  to  say  so — is  quite  distinct  juridically  from  that  of  whether  there  has 
been  a  breach  of  that  provision  in  any  particular  instance.  Issues  of  applicability  or 
scope  are  therefore  strictly  preliminary  ones.  A  provision  (rule,  section,  clause, 
article,  etc.)  is  applicable  in  any  given  case,  at  least  prima  facie,  if  it  relates  to  the 
class,  category,  order,  type  or  kind  of  subject-matter  to  which  the  claim  or  com¬ 
plaint  itself,  as  made  in  that  case,  relates,  and/or  is  concerned  with  the  facts,  events 
or  circumstances  involved  in  such  case.  If  it  does  not — if  it  deals  with  something 
different  or  not  so  comprised,  then  clearly  it  is  irrelevant  to  the  claim  or  complaint, 
and  the  question  of  a  possible  breach  of  the  Convention  does  not  arise.  There  can¬ 
not,  in  the  given  case,  be  a  breach  of  a  provision  that  has  no  application  in  that  case— 
i.e.  whose  scope,  whose  field  of  application  is  not  the  field  to  which  the  case  relates.67 
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As  Fitzmaurice  saw  it,  Article  8  was  concerned  with  the  protection 
of  the  individual’s  privacy  and  household,  but  the  Marckx  claim,  which 
raised  a  question  of  civil  status,  concerned  an  entirely  different  matter: 

.  .  .  the  main,  if  not  indeed  the  sole  object  and  intended  sphere  of  application  of 
Article  8,  was  that  of  what  I  will  call  the  ‘domiciliary  protection’  of  the  individual. 
He  and  his  family  were  no  longer  to  be  subjected  to  the  four  o’clock  in  the  morning 
rat-a-tat  on  the  door;  to  domestic  intrusions,  searches  and  questionings;  to 
examinations,  delayings  and  confiscation  of  correspondence;  to  the  planting  of 
listening  devices  (bugging);  to  restrictions  on  the  use  of  radio  and  television; 
to  telephone  tapping  or  disconnection;  to  measures  of  coercion  such  as  cutting  off 
the  electricity  or  water  supply;  to  such  abominations  as  children  being  required  to 
report  upon  the  activities  of  their  parents,  and  even  sometimes  the  same  for  one 
spouse  against  another, — in  short  the  whole  gamut  of  fascist  and  communist 
inquisitorial  practices  such  as  had  scarcely  been  known,  at  least  in  Western 
Europe,  since  the  eras  of  religious  intolerance  and  oppression,  until  (ideology 
replacing  religion)  they  became  prevalent  again  in  many  countries  between  the 
two  world  wars  and  subsequently.  Such,  and  not  the  internal,  domestic  regulation 
of  family  relationships,  was  the  object  of  Article  8,  and  it  was  for  the  avoidance 
of  these  horrors,  tyrannies  and  vexations  that  ‘private  and  family  life  .  .  .  home  and 
.  .  .  correspondence’  were  to  be  respected,  and  the  individual  endowed  with  a  right 
to  enjoy  that  respect — not  for  the  regulation  of  the  civil  status  of  babies.68 

It  would,  said  Fitzmaurice,  be  permissible  to  extend  Article  8  to  cover 
situations  beyond  those  listed  above  only  in  so  far  as  the  rights  for  which 
a  lack  of  respect  was  alleged  belonged  to  the  same  juridical  order  as  those 
concerned  with  private  and  family  life.  But  civil  status  and  family  life 
belonged  to  ‘different  orders  of  juridical  concepts’69  and  could  not  be 
assimilated.  Their  irrelation,  he  thought,  was  obvious.  Questions  of 
affiliation  could  arise  even  where  there  was  no  family  life;  conversely 
family  life  could  exist  whatever  the  civil  status  of  those  resident  in  the 
family  home.  Hence  the  Court’s  conclusion  that  legal  affiliation  was 
essential  for  a  child’s  integration  in  his  family,  or  to  enable  him  to  lead 
a  normal  family  life,  was  quite  unjustified. 

Fitzmaurice  found  support  for  this  reading  of  Article  8  in  elements 
closely  resembling  those  he  had  earlier  identified  as  relevant  to  Article  6.  It 
was,  he  suggested,  inconceivable  that  a  provision  intended  to  regulate  civil 
status  should  have  been  drafted  with  no  express  mention  of  the  fact,  a 
point  which  he  found  strikingly  confirmed  by  the  express  treatment  of 
another  issue  of  status,  marriage,  in  Article  12: 

If  marriage  and  the  founding  of  a  family  required  particularised  treatment 
under  the  Convention,  why  not  the  much  more  recondite  notions  of  affiliation  and 
status  in  consequence  of  birth?  The  natural  answer  is  that  the  one  was  intended  to 
be  included  but  the  other  not  or  at  all  events  was  not, — and  this  could  be  expected 
inasmuch  as  to  deal  properly  with  it,  and  its  complications  and  consequences, 
clausesofadifferent  and  much  more  elaborate  character  would  have  been  required. 70 
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His  final  words  on  this  aspect  of  the  Court’s  judgment  summed  up  his 
dissent.  The  Court’s  reasoning  was,  he  said: 

.  .  .  little  else  but  a  misguided  endeavour  to  read— or  rather  introduce— a  whole 
code  of  family  law  into  Article  8  of  the  Convention,  thus  inflating  it  in  a  manner, 
and  to  an  extent,  wholly  incommensurable  with  its  true  and  intended  proportions. 
Family  law  is  not  family  life,  and  this  Article  constitutes  too  slender  and  uncertain 
a  foundation  for  any  process  of  grafting  the  complexities  and  detail  of  the  one  onto 
the  relative  simplicities  of  the  other.71 

Thus,  as  in  Golder,  Fitzmaurice’s  objection  to  the  Court’s  reading  of  the 
Convention  was  not  just  that  it  imposed  burdens  upon  the  parties  which 
they  had  never  intended  to  assume,  but  that  in  so  doing  it  thrust  upon  the 
Court  a  legislative  task  for  which  he  regarded  it  as  quite  unfitted.  But  this 
is  not  the  only  significance  of  the  case.  The  Court’s  decision  that  Article  8 
has  what  has  been  termed  ‘a  positive  private  law  aspect  as  well  as  a  negative 
public  law  one’72  was  soon  the  basis  of  the  controversial  ruling  of  a  Chamber 
of  Court  in  the  Airey  case,  that  Article  8  was  contravened  by  the  failure  of 
the  Irish  authorities  to  facilitate  a  wife’s  proceedings  for  a  judicial  separa¬ 
tion.  Like  the  controversial  ruling  on  Article  6,  mentioned  earlier,  this  was 
clearly  another  extension  of  the  Convention  with  which  Fitzmaurice,  had 
he  been  present,  would  undoubtedly  have  disagreed. 

In  view  of  his  decision  that  the  situation  in  the  Marckx  case  lay  entirely 
outside  the  field  of  application  of  Article  8,  there  was  no  need  for  Fitz¬ 
maurice  to  consider  how  that  Article  could  have  been  interpreted  in 
relation  to  the  facts  of  this  particular  case.  However,  conscious  perhaps 
that  he  was  the  only  member  of  the  Court  to  take  that  view,  he  proceeded 
to  explain  that  even  assuming  civil  status  to  be  a  matter  within  Article  8, 
the  Court’s  decision  that  Belgian  law  contravened  the  Convention  was  still 
mistaken. 

His  reasoning  here  was  based  on  what  he  saw  as  an  essential  feature  of 
the  Convention,  the  margin  of  appreciation  doctrine,  or  the  view  that  in 
interpreting  their  obligations  in  the  field  of  human  rights,  European  States 
are  bound  to  treat  many  matters  somewhat  differently  and,  provided  they 
act  reasonably,  should  be  regarded  as  entitled  so  to  do: 

.  .  .  the  Belgian  Government  ought  not  to  be  condemned  for  the  operation  of  a  law 
which,  while  some  may  consider  it  defective  or  inequitable,  has  in  fact  (as  clearly 
emerged  in  the  course  of  the  proceedings)  much  that  can  be  urged  in  favour  of  it, 
and  in  any  event  lies  well  within  the  margin  of  appreciation  or  discretion  that  any 
Government,  acting  bona  fide,  ought  to  be  accorded.  1  fail  to  see  how  States  can 
possibly  be  required  to  have  uniform  laws  in  matters  of  this  kind.  It  is  I  think  an 
exaggeration  to  say,  as  was  maintained  on  behalf  of  the  applicants,  that  the  old 
forms  of  family  relationships,  and  in  particular  the  old  distinction  between 
legitimate  and  illegitimate  children,  are  in  the  process  of  obliteration.  But  in 
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any  event,  States  must  be  allowed  to  change  their  attitudes  in  their  own  good  time, 
in  their  own  way  and  by  reasonable  means,  —  States  must  be  allowed  a  certain 
latitude.73 

Belgian  law,  said  Fitzmaurice,  was  not  unreasonable.  The  status  of  an 
illegitimate  child  could  be  changed  by  a  simple  procedure  and  there  were 
reasonable  grounds  for  requiring  this  formality.  If  the  interests  of  the 
mother,  as  well  as  the  child,  were  considered,  it  was  clear  that  a  woman 
who  had  a  child  against  her  will  might  well  not  wish  to  be  legally 
responsible  for  it.  True,  the  birth  of  unwanted  children  might  also  occur 
in  marriage,  but  ‘unwanted  or  accidentally  conceived  children  are  an 
occupational  hazard  of  marriage’74  and  so  this  was  beside  the  point. 

The  importance  Fitzmaurice  attached  to  the  margin  of  appreciation 
doctrine  has  already  been  noted,  and  will  be  seen  again  in  his  decisions 
on  Article  io.  In  Marckx,  although  none  of  the  other  dissenting  judges 
were  prepared  to  apply  the  doctrine  so  broadly,  Judges  Matscher  and 
Bindschedler-Robert  agreed  that  it  had  some  bearing  on  the  affiliation 
aspect  of  the  case.  Fitzmaurice,  as  we  have  seen,  went  very  much  further 
and  extended  his  judgment  with  the  sole  purpose  of  discussing  it,  reiterat¬ 
ing  his  concern  in  this  mordant  resume  of  his  dissent: 

...  it  is  quite  wrong  and  a  misuse  of  the  Convention — virtually  an  abuse  of  the 
powers  given  to  the  Court  in  relation  to  it — to  hold  a  Government,  or  the 
executives  or  judicial  authorities  of  a  country,  guilty  of  a  breach  of  the  Convention 
merely  by  virtue  of  the  existence,  or  application,  of  a  law  which  is  not  itself 
unreasonable  or  manifestly  unjust,  and  which  can  even  be  represented  as  desirable 
in  certain  respects.  That  there  may  be  grounds  for  disagreeing  with  or  disliking 
the  law  concerned  or  its  effects  in  given  circumstances  is  not,  juridically,  a 
justification.  No  Government  or  authority  can  be  expected  to  operate  from  within 
a  strait-jacket  of  this  sort  and  without  the  benefit  of  a  faculty  of  discretion  func¬ 
tioning  within  defensible  limits.  Equally,  breaches  of  the  Convention  should  be 
held  to  exist  only  when  they  are  clear  and  not  when  they  can  only  be  established  by 
complex  and  recondite  arguments,  at  best  highly  controversial, — as  much  liable 
to  be  wrong  as  right.75 

Collectively  Fitzmaurice’s  opinions  on  Article  8  provide  a  three- 
dimensional  view  of  his  approach  to  the  Convention  and  his  position 
vis-a-vis  the  rest  of  the  Court.  In  the  Klass  case  he  gave  unqualified 
support  to  a  carefully  reasoned  decision  applying  Article  8  (2).  Golder  he 
saw  as  raising  exactly  the  kind  of  libertarian  issue  the  Convention  exists  to 
defend,  and  in  his  forthright  condemnation  of  executive  interference  with 
the  judicial  function  supported  the  decision  with  a  far  more  forceful  state¬ 
ment  of  principle  than  anything  to  be  found  in  the  judgment.  Marckx ,  on 
the  other  hand,  he  plainly  regarded  as  an  abuse  of  process  of  the  Court, 
not,  as  in  Tyrer,  because  the  matter  was  really  too  trivial  for  the  heavy 
artillery  of  the  European  Convention,  but  because  it  was  outside  the 
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Convention  altogether,  or,  alternatively,  a  matter  for  local  decision. 
Commenting  on  the  Marckx  case,  Professor  Harris  has  suggested  that 
while  Fitzmaurice’s  view  of  the  scope  of  the  Convention  almost  certainly 
corresponds  to  the  intentions  of  the  original  parties,  the  judgment  can  be 
compared  to  the  creative  decisions  of  domestic  constitutional  courts.76 
The  fact  that  Fitzmaurice  might  readily  agree  with  both  parts  of  this 
analysis  sums  up  his  disagreement  with  the  Court. 

Freedom  of  Expression 

The  right  to  freedom  of  expression  is  enshrined  in  Article  10  of  the 
European  Convention.  Like  most  of  the  other  substantive  articles  it  is  in 
two  parts,  a  statement  of  the  right  followed  by  a  qualifying  provision: 

(1)  Everyone  has  the  right  to  freedom  of  expression.  This  right  shall  include 
freedom  to  hold  opinions  and  to  receive  and  impart  information  and  ideas  without 
interference  by  public  authority  and  regardless  of  frontiers.  This  Article  shall  not 
prevent  States  from  requiring  the  licensing  of  broadcasting,  television  or  cinema 
enterprises, 

(2)  The  exercise  of  these  freedoms,  since  it  carries  with  it  duties  and  responsi¬ 
bilities,  may  be  subject  to  such  formalities,  conditions,  restrictions  or  penalties 
as  are  prescribed  by  law  and  are  necessary  in  a  democratic  society,  in  the  interests 
of  national  security,  territorial  integrity  or  public  safety,  for  the  prevention  of 
disorder  or  crime,  for  the  protection  of  health  or  morals,  for  the  protection  of  the 
reputation  or  rights  of  others,  for  preventing  the  disclosure  of  information 
received  in  confidence,  or  for  maintaining  the  authority  and  impartiality  of  the 
judiciary. 

As  we  have  seen  from  the  cases  on  Article  8,  the  interpretation  of  articles 
in  this  form  frequently  calls  for  a  decision  as  to  the  effect  on  the  principle  of 
the  qualification.  Fitzmaurice  was  concerned  with  Article  10  in  two  cases, 
the  Handy  side  case  and  the  Sunday  Times  case,  and  in  both  this  relation¬ 
ship  was  the  key  issue. 


(a)  The  Handyside  Case 

The  Handyside  case  concerned  a  publication  entitled  The  Little  Red 
Schoolbook  by  two  Danish  authors.  The  book,  which  was  intended  for 
schoolchildren,  contained  a  good  deal  of  controversial  material,  including 
a  substantial  chapter  on  sex.  When  it  was  published  in  England,  a  suc¬ 
cessful  prosecution  under  the  Obscene  Publications  Acts  1959  and  1964 
was  brought  against  the  applicant,  as  the  English  publisher,  and  over  a 
thousand  copies  of  the  book  were  seized  by  the  authorities. 

The  applicant’s  claim  that  these  actions  constituted  a  violation  of  his 
rights  under  Article  10  was  decisively  rejected.  Although  it  was  clear  that 
for  the  purposes  of  Article  10(1)  the  applicant’s  freedom  of  expression  had 
been  curtailed,  the  Court  held  that  the  interference  could  be  justified 

76  Harris,  this  Year  Book ,  50  (1979),  p.  264. 
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under  Article  io  (2)  as  being  ‘prescribed  by  law  and  .  .  .  necessary  in  a 
democratic  society  .  .  .  for  the  protection  of  morals’.7' 

Fitzmaurice  agreed  with  this  conclusion  and  delivered  no  individual 
opinion.  The  corner-stone  of  the  judgment  was  the  margin  of  appreciation 
doctrine  and  it  is  perhaps  indicative  that  this  was  also  important  in  the 
Klass  case,  another  occasion  on  which  Fitzmaurice  was  silent.  More 
significantly,  the  same  feature  of  the  Handyside  decision  lay  behind  his 
dissent  when,  in  the  Sunday  Times  case,  Article  10  next  came  before  the 
Court. 


( b )  The  Sunday  Times  Case 

This  case,  one  of  the  best-known,  as  well  as  one  of  the  most  contro¬ 
versial  decisions  of  the  European  Court,  arose  out  of  the  preparation  by 
the  Sunday  Times  of  an  article  concerning  litigation  between  the  repre¬ 
sentatives  of  the  victims  of  thalidomide  and  Distillers,  the  British 
manufacturers  of  the  drug.  The  article,  which  reviewed  evidence  on  the 
question  of  Distillers’  liability,  was  the  subject  of  an  injunction,  approved 
by  the  House  of  Lords,  which  restrained  its  publication  on  the  ground  of 
contempt  of  court. 

The  applicants,  all  of  whom  were  connected  with  the  paper,  claimed 
that  the  injunction  was  a  breach  of  Article  10.  By  a  narrow  majority  the 
Commission  supported  this  view  and  referred  the  case  to  the  Court.  By  an 
even  narrower  margin  the  Court  upheld  this  conclusion  and  decided  that 
Article  10  had  been  infringed  because,  according  to  the  eleven  judges  in 
the  majority,  the  restraint  on  publication,  though  ‘prescribed  by  law’  and 
imposed  for  a  legitimate  purpose,  was  not  ‘necessary  in  a  democratic 
society’  for  ‘maintaining  the  authority  ...  of  the  judiciary’,  as  required 
by  Article  10  (2). 

Fitzmaurice  and  eight  other  members  of  the  Court  disagreed  and 
delivered  a  joint  dissenting  opinion.  Their  judgment,  as  we  shall  see, 
presents  a  persuasive  alternative  conclusion  and,  though  not  the  work 
of  Fitzmaurice  alone,  is  thoroughly  redolent  of  his  views. 

In  Handyside  and  elsewhere  the  Court  has  decided  that  in  interpreting 
their  obligations  under  the  Convention  national  authorities  enjoy  a 
measure  of  discretion  to  enable  them  to  take  account  of  local  circum¬ 
stances.  It  has  also  ruled  that,  though  the  national  authorities  make  the 
initial  assessment  of  domestic  requirements,  this  ‘margin  of  apprecia¬ 
tion’78  is  subject  to  review  by  the  Court  as  guardian  of  the  Convention.  In 
the  Sunday  Times  case  all  this  was  common  ground,  but  the  scope  of  the 
margin  of  appreciation  was  a  matter  of  dispute. 

The  majority  took  the  view  that  the  margin  of  appreciation  was 

77  Handyside  case,  58  I.L.R.  150.  For  a  critical  but  unpersuasive  review  of  the  Court’s  decision  see 
Feingold,  Human  Rights  Review ,  3  (1978),  p.  21. 

78  For  discussion  of  the  development  of  the  margin  of  appreciation  doctrine  in  the  early  practice  of 
the  Commission  see  Morrisson,  Human  Rights  Journal,  6  (1973),  p.  263. 
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narrower  than  in  Handyside,  because  the  authority  of  the  judiciary  is  the 
subject  of  a  broad  measure  of  agreement  among  the  parties  to  the  Con¬ 
vention  and  a  more  objective’  notion  than  that  of  the  protection  of  morals. 
The  dissenting  judges  disagreed  and,  referring  to  considerable  variations 
in  national  practice,  concluded  that  States  must  be  granted  a  wide  measure 
of  discretion  as  regards  both  the  method  employed  to  maintain  the 
authority  of  the  judiciary  and  its  results. 

In  the  United  Kingdom  the  chosen  method  is  the  law  of  contempt  and 
the  result  of  its  application  in  the  present  case  was  the  House  of  Lords’ 
decision  that  the  proposed  publication  posed  a  threat  to  the  administration 
of  justice  sufficiently  serious  to  warrant  its  restraint.  In  the  view  of  the 
dissenting  judges  these  must  be  regarded  as  reasonable  conclusions  which 
their  Lordships  were  entitled  to  draw.  On  the  ‘threat’  aspect  of  the  case  the 
House  had  relied  heavily  on  the  fact  that  the  article  contained  a  detailed 
discussion  of  evidence  vital  to  the  litigation.  In  such  circumstances,  said 
the  dissenting  judges, 

The  national  judge  is  certainly  better  placed  than  the  Court  to  determine 
whether,  in  a  given  instance,  a  publication  concerning  subjudice  litigation  involves 
a  ‘prejudgment’  and  the  risk  of  ‘trial  by  newspaper’.79 

Similarly,  on  the  issue  of  whether,  in  view  of  the  allegedly  ‘dormant’ 
state  of  the  thalidomide  litigation,  it  was  ‘necessary’  to  restrain  publica¬ 
tion,  they  again  regarded  the  national  court  as  in  the  best  position  to 
decide: 

Assessment  of  the  state  of  the  actions  in  question  depended  on  what  could  be 
expected  at  the  relevant  time  in  relation  to  the  development  of  the  negotiations,  on 
the  probability  of  a  settlement,  on  the  eventuality  that  certain  of  the  parents  would 
accept  a  settlement  and  discontinue  their  actions  whilst  others  would  pursue 
them,  and  in  general  on  what  were  the  more  or  less  immediate  prospects  either  of 
a  settlement  or  of  judgment  in  court. 

For  the  purposes  of  such  an  assessment  which  covered  a  wealth  of  contemporary 
facts  and  points  of  procedure,  the  national  judge  must,  in  this  respect  also,  be 
taken  as  being  in  principle  in  a  better  position  than  the  Court  ...  In  our  view,  the 
House  of  Lords  was  ‘entitled  to  think’  that  in  the  circumstances  then  obtaining 
the  actions  concerned  could  not  be  regarded  as  ‘dormant’.80 

The  contrast  between  this  reasoning  and  the  approach  of  the  majority 
is  clear-cut.  Whereas  the  minority  were  content  to  abide  by  national 
determinations  that  were  not  obviously  unreasonable,  the  Court’s  detailed 
appraisal  of  the  merits  of  the  House  of  Lords’  decision  has  been  aptly 
described  as  reducing  the  margin  of  appreciation  doctrine  in  this  type  of 
case  ‘almost  to  vanishing  point’.81  In  the  light  of  Fitzmaurice’s  consistent 

79  Sunday  Times  joint  opinion,  58  I. L.R.  547.  80  Ibid.  547-8. 

81  Harris,  this  Year  Book,  50  (1979),  p.  258.  For  an  even  more  critical  view  see  Mann,  Law 
Quarterly  Review,  95  (1979),  p.  348.  For  analysis  of  the  margin  of  appreciation  issue  and  other  aspects 
of  the  Sunday  Times  case  see  Duffy,  Human  Rights  Review,  5  (1980),  p.  17. 
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advocacy  of  a  circumscribed  interpretation  of  the  burdens  of  the  Conven¬ 
tion,  it  is  easy  to  understand  his  support  for  the  broader  view. 

But  if  Fitzmaurice  and  his  colleagues  adopted  a  sympathetic  approach 
to  the  margin  of  appreciation  doctrine,  it  would  be  wrong  to  perceive  this 
as  a  carte  blanche  for  the  national  authorities.  As  they  emphasized  more 
than  once,  the  supervision  exercised  by  the  European  Court  has  a  critical 
role  to  play: 

The  domestic  margin  of  appreciation  .  .  .  goes  hand  in  hand  with  a  European 
supervision  .  .  .  This  supervision  is  concerned,  in  the  first  place,  with  determining 
whether  the  national  authorities  have  acted  in  good  faith,  with  due  care  and  in  a 
reasonable  manner  when  evaluating  those  facts  and  circumstances,  as  well  as  the 
danger  that  might  thereby  be  occasioned  for  the  interests  listed  in  Article  10  (2); 
further  and  above  all,  it  seeks  to  ensure  that,  in  a  society  that  means  to  remain 
democratic,  the  measures  restricting  freedom  of  expression  are  proportionate  to 
the  legitimate  aim  pursued.82 

The  issue  of  reasonableness,  as  we  have  seen,  revealed  one  fundamental 
disagreement  in  the  Court.  The  question  of  proportionality  revealed 
another — the  relationship  between  the  two  parts  of  Article  10.  To  the 
majority  freedom  of  speech  was  the  primary  principle  and  the  administra¬ 
tion  of  justice  a  limited  exception.  From  this  they  reasoned  that  even  a 
publication  which  posed  a  perceptible  threat  to  the  legal  process  could  be 
banned  in  only  the  most  exceptional  circumstances,  concluding  that  as 
such  circumstances  had  not  been  demonstrated,  the  disputed  injunction 
was  not  a  measure  proportionate  to  the  aim  pursued. 

To  the  dissenting  judges,  on  the  other  hand,  the  subordinate  status  of 
Article  10  (2)  was  much  less  obvious: 

. .  .  Article  10  of  the  Convention  .  .  .  pursues  two  objectives  relevant  for  the  present 
case.  Those  two  objectives  are  ‘freedom  of  expression’,  guaranteed  as  a  funda¬ 
mental  principle  in  a  democratic  society,  and  ‘the  authority  and  impartiality  of 
the  judiciary’,  guaranteed  insofar  as  their  maintenance  proves  necessary  in  such 
a  society.83 

The  result,  in  their  view,  is  that  the  Court’s  task  is  to  strike  a  balance 
between  competing  and  essentially  correlative  objectives: 

In  order  to  ascertain  whether  in  the  circumstances  it  was  necessary  for  freedom 
of  expression,  guaranteed  by  the  first  paragraph  of  Article  10  of  the  Convention, 
to  be  limited  in  the  interests  of  justice,  mentioned  in  the  second  paragraph  of  that 
Article,  one  should  therefore  weigh,  on  the  one  hand,  the  consequences  for  the 
freedom  of  the  press  of  restraining  the  publication  in  question  or  similar  publica¬ 
tions  and,  on  the  other  hand,  the  extent  to  which  this  publication  could  prejudice 
the  due  administration  of  justice  in  relation  to  the  actions  pending  at  the  time.  In 
the  context  of  Article  10,  this  means  that  a  balance  must  be  sought  between  the 


82  Sunday  Times  joint  opinion,  58  I.L.R.  543-4. 


83  Ibid.  542. 
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exercise  by  the  press  of  the  right  guaranteed  to  it  under  paragraph  1  and  the 
necessity  under  paragraph  2  to  impose  a  restriction  on  the  exercise  of  this  right  in 
order  to  maintain  ‘the  authority  and  impartiality  of  the  judiciary’.84 

Applying  this  test,  they  found  that  the  injunction  was  restricted  in  both  its 
subject-matter  and  its  duration,  and  in  the  light  of  these  restrictions  and 
their  earlier  findings  concluded  that  as  a  justly  proportionate  response,  it 
met  the  requirements  of  the  Convention. 

Though  ostensibly  directed  to  the  structure  of  Article  10,  these  con¬ 
trasting  approaches  to  the  issue  of  proportionality  are,  of  course, 
concerned  with  matters  of  substance.  As  practice  elsewhere  has  recently 
confirmed,85  the  issue  here  is  nothing  less  than  the  scope  and  content  of 
the  obligation.  The  disagreement  over  Article  10  in  the  present  case  has 
obvious  implications  for  other  articles  of  the  Convention  in  which  a  state¬ 
ment  of  principle  is  followed  by  a  qualifying  provision.  As  in  the  case  of 
the  margin  of  appreciation,  it  is  not  surprising  that  Fitzmaurice,  whose 
concern  for  the  administration  of  justice  has  been  as  pronounced  as  his 
views  on  the  European  Convention,86  should  have  aligned  himself  with 
those  who  regarded  the  Sunday  Times  case  as  an  example  of  the  exception 
rather  than  the  rule. 


Freedom  of  Association 

Article  1 1  (1)  of  the  European  Convention  lays  down  that 

Everyone  has  the  right  to  freedom  of  peaceful  assembly  and  to  freedom  of 
association  with  others,  including  the  right  to  form  and  to  join  trade  unions  for  the 
protection  of  his  interests. 

Although  this  Article  has  received  a  good  deal  of  attention  in  recent 
years,87  Fitzmaurice’s  only  opportunity  to  consider  its  scope  came  at  the 
beginning  of  his  period  on  the  Court  in  the  National  Union  of  Belgian 
Police  case  in  1975. 

In  that  case,  as  in  most  of  the  cases  involving  Article  11  (1),  the  issue 
concerned  trade  union  rights.  The  applicant  union,  whose  membership 
was  open  to  municipal  policemen,  complained  that  the  Belgian  govern¬ 
ment  had  refused  to  classify  it  as  a  ‘representative’  trade  union,  when  three 
other  unions,  which  were  open  to  all  local  government  employees,  had 


84  Ibid. 

86  See  the  difference  of  opinion  over  the  relation  between  equidistance  and  special  circumstances  for 
continental  shelf  delimitation  in  the  Delimitation  of  the  Continental  Shelf  (U .K. -France)  case  (1977), 
54  I.L.R.  6,  discussed  by  the  author  in  California  Western  Journal  of  International  Law ,  10  (1980), 
p.  314;  and  the  controversy  over  this  issue  at  the  United  Nations  Conference  on  the  Law  of  the  Sea, 
outlined  by  Adede  in  Virginia  Journal  of  International  Law ,  19  (1978-9),  p.  207. 

86  See  in  addition  to  Fitzmaurice’s  decision  on  the  application  of  Article  8  of  the  Convention  in  the 
Colder  case,  discussed  earlier,  the  aspects  of  his  judicial  philosophy  revealed  by  his  work  in  the 
International  Court  of  Justice  and  discussed  in  this  Year  Book ,  48  (1976-7),  at  pp.  235-9. 

87  Seethe  Schmidt  and  Dahls  trom  case,  58  I.L.R.  1;  the  Swedish  Engine  Drivers’  Union  case,  ibid.  19, 
and  the  Engel  case,  ibid.  38. 
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been  so  classified.  Since  only  ‘representative’  unions  had  the  right  to 
be  consulted  on  such  questions  as  recruitment,  promotion  and  pay,  the 
applicant  union  blamed  its  decline  in  membership  on  its  failure  to  achieve 
representative  status,  and  claimed  that  its  rights  under  Articles  1 1  and  14 
of  the  Convention  had  been  infringed. 

The  Court  decided  unanimously  that  there  had  been  no  breach  of 
Article  1 1 ,  taken  alone.  In  doing  so  it  rejected  the  view  of  a  majority  of  the 
Commission  that  the  right  to  be  consulted  was  a  necessary  condition  of 
effective  trade  union  activity  on  behalf  of  its  members.88  However,  the 
Court  was  also  unwilling  to  endorse  the  view  of  a  minority  of  the  Com¬ 
mission  that  the  words  ‘for  the  protection  of  his  interests’  in  Article  1 1  are 
devoid  of  legal  significance.  Deciding  that  Article  1 1  requires  that  trade 
unions  should  be  able  to  protect  their  members’  interests,  the  Court  held 
that  this  entails  a  right  to  be  heard  on  matters  of  union  concern.  There  had, 
however,  been  no  breach  of  the  Convention  in  the  present  case,  because 
although  the  applicant  union  had  no  right  to  be  consulted,  its  freedom 
to  present  claims  and  to  make  representations  to  the  Government  were 
a  sufficient  acknowledgement  of  its  right  to  be  heard. 

Though  Fitzmaurice  agreed  with  this  result  and  did  not  review  Article 
1 1  in  detail,  his  separate  opinion  provides  a  good  indication  of  his  views 
on  important  aspects  of  its  scope  and  application.  Unlike  his  colleagues, 
Fitzmaurice  declined  to  attach  importance  to  the  phrase  ‘for  the  protec¬ 
tion  of  his  interests’  and  supported  the  view  of  the  minority  in  the  Com¬ 
mission  that  these  words  are  redundant.  One  reason  for  this  conclusion 
was  that  emphasis  on  this  phrase  might  produce  an  unduly  restrictive 
interpretation  of  the  Convention,  because  ‘strictly  the  phrase  under 
discussion  has  a  limiting  effect  and,  if  interpreted  literally,  would  involve 
that  the  Convention  conferred  a  right  to  form  and  join  a  trade  union  if  it 
was  for  the  protection  of  the  members’  interests,  but  not  otherwise’.89 

It  is  clear,  however,  that  there  was  another,  and  in  Fitzmaurice’s  view' 
more  fundamental,  reason  for  preferring  the  minority’s  interpretation. 
In  concluding  that  Article  1 1  has  a  functional  as  well  as  an  organizational 
aspect  the  Court,  as  we  have  seen,  drew  a  distinction  betw  een  the  right  to 
be  consulted  and  the  right  to  be  heard.  But  the  broad  question  of  w  hether 
Article  1 1  imposes  duties  on  the  State  in  the  sphere  of  labour/management 
relations  was  not  discussed.  The  Commission  had  expressed  the  view  that 
it  does.  On  this  far-reaching  question  Fitzmaurice  emphatically  dis¬ 
agreed.  In  his  view  there  was  a  quite  basic  distinction  between 

...  on  the  one  hand,  the  rights  and  freedoms  of  the  individual  in  forming  a  union 
and,  following  on  that  formation,  the  activities  of  the  union  itself, — and,  on  the 

88  It  should  be  noted,  however,  that  despite  its  broader  reading  of  Article  1 1,  the  Commission  also 
rejected  the  claim  on  the  ground  that  the  right  to  consultation  was  limited  by  the  existence  of  an 
objective  criterion  for  representativeness  with  which  the  relevant  Belgian  regulations  on  consultation 
were  not  inconsistent. 

89  National  Union  of  Belgian  Police  opinion,  57  I.L.R.  296  (original  emphasis). 
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other  hand,  the  obligations  of  employers,  whether  in  the  public  or  private  domain, 
and  of  the  State  in  its  capacity  as  such  in  relation  to  those  individual  and  union 
rights,  freedoms  and  activities.  In  my  opinion,  such  obligations  do  not  in  principle 
extend  beyond  the  obvious  ‘counterpart’  obligations  to  allow  or  permit  and  not 
interfere  with,  impede  or  prevent  the  exercise  by  individuals  and  unions  of  those 
rights,  freedoms  and  normal  activities  .  .  .  What  the  obligations  of  employers, 
whether  in  the  public  or  private  sector,  or  of  the  State  as  such,  do  not ,  on  the  basis 
and  wording  of  Article  1 1  include,  are  such  things  as  consultation  with  unions, 
negotiating  with  them,  the  conclusion  of  agreements,  etc., — still  less  the  granting 
to  the  unions  or  their  members  of  any  specific  economic  or  industrial  terms. 
Whether  there  is  a  duty  of  another  kind  for  the  employers  to  do  one  or  more  of 
these  things,  is  another  matter,  but  it  is  not  a  legal  duty  deriving  from  either  the 
language  of  Article  1 1  or  from  any  reasonable  inference  to  be  drawn  from  that 
language.90 

Even  the  ‘counterpart’  obligations  of  the  employer  and  the  State  were 
limited  in  one  important  respect.  For,  Fitzmaurice  suggested,  the  Con¬ 
vention  imposes  no  duty  to  remain  passive  in  the  face  of  strikes  or  other 
industrial  action: 

If  there  is  on  the  one  side  a  right  to  engage  in  strike  action  and  its  possible 
accompaniments,  such  as  picketing  etc.,  (as  to  which  I  make  no  pronouncement), 
then  this  must  be  balanced  on  the  other  by  a  right  of  lock-out,  prevention  of  ‘sit- 
ins’,  withdrawal  of  certain  financial  benefits,  etc.  The  one  not  only  implies,  but 
entails,  the  other.  This  is  the  principle  of  ‘equality  of  arms’  which  is  but  another 
facet  of  the  right  of  self-defence  within  the  limits  of  the  law — that  right  which  is 
graphically  illustrated  through  the  irony  of  the  saying,  ‘Cet  animal  est  mediant, 
quand  on  I’attaque  il  se  defend /’91 

A  final  qualification  was  that  ‘the  principle  of  action  within  the  law  must 
operate  both  ways’.92  Employers,  the  State  and  trade  unions  must  all 
operate  within  the  law.  Provided,  then,  that  normal  trade  union  activity 
was  permitted,  extra-legal  action  could  never  be  justified  by  reference 
to  Article  1 1 . 

Fitzmaurice  prefaced  his  treatment  of  Article  1 1  in  the  National  Union 
of  Belgian  Police  case  with  observations  concerning  the  proper  approach  to 
the  Convention  which  have  already  been  quoted.  The  connection  between 
his  view  of  the  Convention  as  a  highly  innovative  instrument,  requiring 
a  cautious  construction,  and  his  rejection  of  the  Commission’s  view  that 
Article  1 1  imposes  far-reaching  obligations  in  the  field  of  labour  law,  is 
easy  to  see. 

In  all  the  cases  we  have  been  considering  Fitzmaurice  drew  a  clear 
distinction  between  what  he  termed  the  ‘natural  development  that  always 
occurs  as  an  inevitable  corollary  of  the  legitimate  interpretative  process 
properly  belonging  to  the  judicial  function’  and  ‘development  as  a 

90  Ibid.  297  (original  emphasis),  footnote  omitted. 

91  Ibid.  298  (original  emphasis). 

92  Ibid. 
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conscious  aim  ...  a  quasi-legislative  operation  exceeding  the  normal 
judicial  function’.93  His  judgment  in  the  National  Union  of  Belgian  Police 
case  shows  what  he  had  in  mind.  His  comments  on  Article  n,  like  his 
review  of  Article  3  in  the  Irish  case,  are  certainly  intended  to  develop  the 
law,  in  the  sense  of  amplifying  a  provision  too  general  to  be  usable  as  it 
stands.  But,  and  here  is  the  vital  point,  he  conceives  of  such  activity  and 
accepts  it  interstitially,  while,  throughout  his  career  as  an  international 
judge,  he  has  consistently  rejected  what  he  sees  as  gratuitous  excursions 
into  legal  policy. 


Freedom  from  Discrimination 

Non-discrimination,  an  issue  of  particular  significance  in  the  field  of 
human  rights,  is  provided  for  in  Article  14  of  the  Convention,  which  lays 
down  that 

The  enjoyment  of  the  rights  and  freedoms  set  forth  in  this  Convention  shall  be 
secured  without  discrimination  on  any  ground  such  as  sex,  race,  colour,  language, 
religion,  political  or  other  opinion,  national  or  social  origin,  association  with  a 
national  minority,  property,  birth  or  other  status. 

The  general  terms  in  which  this  Article  is  couched  ensured  that  it  was 
invoked  in  a  number  of  the  cases  in  which  Fitzmaurice  was  involved.  In 
the  Irish  case  and  the  Handyside  case  he  supported  the  Court’s  dismissal 
of  allegations  of  discrimination  and  in  the  Marckx  case  briefly  discussed 
the  scope  of  Article  14.  On  one  occasion,  however,  he  examined  the  issue 
of  discrimination  in  some  detail,  and  there,  in  the  National  Union  of 
Belgian  Police  case,  took  issue  with  his  colleagues  on  a  point  of  interpreta¬ 
tion  of  fundamental  importance. 

As  we  have  just  seen,  the  issue  in  that  case  concerned  trade  union  rights 
and  the  Court  rejected  the  claim  that  Article  1 1  sets  up  the  right  to  be 
consulted  as  a  corollary  of  trade  union  activity.  On  this  point  there  was 
unanimity,  but  when  the  Court  proceeded  to  consider  whether  there  had 
been  a  breach  of  Article  11,  read  in  conjunction  with  Article  14,  Fitz¬ 
maurice  disagreed.  The  Court  took  the  view  that  although  consultation 
is  not  itself  a  right,  it  is  one  of  the  ways  in  which  a  State  can  fulfil  its 
obligation  under  Article  1 1  and  ensure  that  trade  unions  are  heard  in  the 
protection  of  their  members’  interests.  As  such,  if  consultation  is  the 
method  chosen,  it  must  be  carried  out  in  a  non-discriminatory  manner 
to  accord  with  the  Convention. 

Fitzmaurice  regarded  this  as  a  complete  misunderstanding  of  Article 
14.  In  his  view  the  question  of  unlawful  discrimination  can  only  arise  in 
relation  to  a  specific  right  conferred  by  another  article  of  the  Convention. 
When  it  is  clear  that  the  discrimination  complained  of  relates  only  to  some 
voluntary  or  discretionary  practice,  such  as  union  consultation  in  the 
present  example,  then  Article  14  can  have  no  application: 

93  Irish  opinion,  58  I.L.R.  312. 
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•  ■  •  according  to  the  plain  language  of  that  Article,  it  is  only  the  ‘enjoyment  of  the 
rights  and  freedoms  set  forth  in  this  Convention ’ — (my  italics) — that  is  to  be 
secured  without  discrimination’  .  .  .  if — as  the  Court  finds — the  right  to  form  and 
join  trade  unions  lor  the  protection  of  the  members’  interests  does  not  comprise 
any  right  for  trade  unions  to  be  consulted  by  the  authorities,  then  a  right  of  con¬ 
sultation  is  not  one  of  'the  rights  and  freedoms  set  forth  in  this  Convention’,  and 
the  issue  of  discrimination  becomes  irrelevant.  No  question  of  the  discriminatory 
application  or  enjoyment  of  a  right  can  arise  unless  that  right  itself  exists  in  the 
first  place,  to  be  conceded  whether  discriminatorily  or  not.  Otherwise  Article  14 
has  nothing  to  bite  upon.  Where  no  right  at  all  exists,  but  only  a  certain  voluntary 
practice  (of  consultation),  the  practice  may  be  exercised  discriminatorily,  but  this 
cannot  be  a  breach  of  Article  14,  which  only  enjoins  non-discrimination  in  the 
enjoyment  of  ‘rights  and  freedoms’,  not  of  mere  voluntary  or  discretionary,  and 
non-binding  practices.94 

What,  then,  is  the  purpose  of  Article  14?  ‘What  it  is  intended  to  catch’, 
Fitzmaurice  suggested,  ‘is  the  case  where  a  right  or  freedom  required  by 
some  other  Article  is  being  afforded,  but  in  a  discriminatory  manner’.95 
Thus  in  the  present  case  if  the  right  of  consultation  had  been  proved  to 
exist,  a  government  which  consulted  some  unions  but  not  others  would 
satisfy  Article  1 1  because  it  recognized  the  right,  but  break  Article  14  by 
administering  it  in  a  discriminatory  way.96 

The  National  Union  of  Belgian  Police  case  was  not  the  first  to  raise  the 
question  of  the  scope  of  Article  14  and  in  rejecting  Fitzmaurice’s  reading 
of  the  Convention  in  favour  of  the  broader  view  the  Court  placed  much 
reliance  on  its  previous  decision  in  the  Belgian  Linguistics  case.97  Fitz¬ 
maurice,  who  was  not  a  member  of  the  Court  when  that  case  was  decided, 
agreed  that  it  supported  the  wider  interpretation  of  Article  14,  but  main¬ 
tained  that  the  crucial  passages  in  the  earlier  judgment,  like  the  reasoning 
in  the  present  case,  were  inconsistent  with  the  clear  words  of  the  Conven¬ 
tion.  Pointing  out  that  in  the  Belgian  Linguistics  case  the  Court  had  stated 
that  the  creation  of  a  discriminatory  system  of  appeal  courts  would  violate 
Article  6,  read  in  conjunction  with  Article  14,  despite  the  fact  that  there 
is  no  obligation  under  Article  6  to  establish  any  appellate  courts  at  all,  he 
cuttingly  observed  that  this  was  precisely  the  example  he  would  himself 
have  selected  to  show  the  irrelevance  of  Article  14  to  non-obligatory 
practices  under  the  Convention. 

Literary  references  and  homely  analogies,  characteristic  of  Fitz¬ 
maurice’s  English  judicial  style,  rarely  feature  in  his  Strasbourg  opinions. 


94  National  Union  of  Belgian  Police  opinion,  57  I.L.R.  299  (original  emphasis). 

95  Ibid.  303. 

96  It  is  true  that  the  Court  held  that  the  right  to  be  heard  is  protected  by  Article  1 1.  However,  in 
Fitzmaurice’s  view  this  was  not  enough  to  engage  Article  14  because  the  right  to  be  heard,  if  it  existed 
at  all,  was  ‘at  most  implied’,  and  in  any  event  quite  distinct  from  the  right  to  be  consulted,  claimed  by 
the  applicants:  see  ibid.  300.  This  appears  to  meet  the  point  made  by  Harris  in  this  Year  Book,  48 
(1976-7),  p.  377. 

97  Belgian  Linguistics  case,  45  I.L.R.  114. 
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In  the  present  case,  however,  he  employed  both  to  good  effect  to  illustrate 
his  doubts  as  to  the  correctness  of  the  Court’s  approach: 

Let  us  also  not  forget  the  relevance  of  one  of  the  oldest  parables  of  our  civilisa¬ 
tion — that  of  the  labourers  in  the  vineyard.  When  those  who  had  ‘borne  the  heat 
and  burden  of  the  day’  complained  of  being  discriminated  against  because  they 
were  paid  no  more  than  was  paid  to  those  engaged  towards  the  end  of  the  day,  the 
Lord  of  the  Vineyard  replied  (St.  Matthew,  cap.  20,  vv.  13-15)  ‘Friend,  I  do  thee 
no  wrong  .  .  .  Take  that  thine  is,  and  go  thy  way  ...  Is  it  not  lawful  for  me  to  do 
what  I  will  with  mine  own?’  Ethically,  this  might  not  be  the  last  word;  but  even 
ethics — let  alone  law  can  be  stretched  too  far.  If  I  choose  to  help  my  neighbour 
tidy  up  his  garden,  does  this  mean  that,  either  in  law  or  ethics,  I  must  do  the  same 
for  all  the  other  residents  of  the  street?  Voluntary  processes,  such  as  trade  union 
consultation,  cannot  be  the  subject  of  valid  charges  of  discrimination  contrary  to 
law  unless  some  law  make  them  so.  In  the  present  case  the  applicable  law  is  the 
law  of  or  deriving  from  the  Convention — and  the  Convention  neither  makes 
consultation  obligatory  nor  non-consultation  a  breach  of  any  of  its  Articles.  How 
then  can  the  consultation  of  some  unions  but  not  others,  even  if  that  constituted 
discrimination,  be  in  any  circumstances  a  breach  of  a  right  prescribed  by  the 
Convention — since  no  right  of  consultation  is  prescribed  by  it  all?98 

Earlier  in  his  judgment  he  went  so  far  as  to  suggest  that  the  Court’s 
interpretation  of  Article  14  had  turned  it  into  nothing  less  than  a  general 
prohibition  on  discrimination.  Although  this  is  clearly  something  of  an 
exaggeration,  the  Court’s  adoption  of  the  broad  approach  to  Article  14 
does,  as  even  those  who  reject  Fitzmaurice’s  interpretation  recognize," 
go  beyond  the  words  of  the  Convention.  As  with  other  issues  we  have 
examined,  the  real  dispute  here  is  over  the  role  of  the  Court  vis-a-vis  the 
Convention,  and  in  particular  over  whether  laudable  objectives  of  social 
policy  can  justify  an  extended  reading  of  its  terms.  Though  Fitzmaurice 
reiterated  his  view  of  the  limited  effect  of  Article  14  in  the  Marckx  case,100 
he  was  again  alone,  clear  evidence  that  on  the  discrimination  issue,  as 
elsewhere,  the  tide  of  judicial  sentiment  was  against  him. 

But  if  the  majority  view  of  Article  14  is  now  so  firmly  entrenched  as  to 
be  unchallengeable,  it  has,  as  Fitzmaurice  foresaw,  generated  a  host  of 
further  problems.  Since  it  would  plainly  be  absurd  to  require  that  every¬ 
one  should  be  treated  identically  in  all  matters  covered  by  the  Convention, 
the  effect  of  deciding  that  all  such  instances  of  differential  treatment 
are  within  Article  14  in  principle  is  simply  to  shift  the  focus  from  the 
interpretation  of  the  Convention  to  its  application  and  to  the  thorny 
question  of  when  particular  differences  in  treatment  can  be  justified.101 

98  National  Union  of  Belgian  Police  opinion,  57  I.L.R.  305. 

Commenting  on  the  Commission  s  argument  in  the  Belgian  Linguistics  case,  Morrisson  writes: 
In  a  very  liberal  interpretation  of  Article  1 4,  it  broadened  the  scope  of  the  provision  to  embrace  rights 
and  freedoms  that  are  within  the  spirit  but  not  the  language  of  the  Convention.  This  approach  was 
completely  endorsed  by  the  Court  :  International  and  Comparative  Law  Quarterly ,  19  (1970),  p.  374 
(original  emphasis).  100  Marckx  opinion,  58  I.L.R.  611-13. 

101  In  addition  to  the  Belgian  Linguistics ,  National  Union  of  Belgian  Police,  Irish  and  Marckx  cases, 
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Although  Fitzmaurice  made  no  major  pronouncement  on  this  subject,  his 
reference  to  it  at  the  beginning  of  his  opinion  in  the  National  Union  of 
Belgian  Police  case,  though  brief,  sheds  some  light  on  his  view  of  this 
aspect  of  Article  14. 

Having  held  that  Article  14  was  applicable  in  principle,  the  Court 
decided  by  a  majority  of  10  votes  to  4  that  on  the  facts  no  discrimination 
had  occurred.  Since  this  had  the  effect  of  absolving  Belgium,  Fitzmaurice, 
despite  his  view  that  Article  14  was  completely  irrelevant,  was  able  to 
support  the  final  decision.  However,  had  it  been  necessary  for  him  to 
decide  the  point,  he  would  have  held  that  the  process  of  selective  con¬ 
sultation  which  had  prompted  the  case  did  constitute  unlawful  dis¬ 
crimination.102  For  an  explanation  of  this  conclusion  he  referred  to  the 
joint  separate  opinion103  in  which  three  of  his  colleagues  explained  that 
although  the  Belgian  legislation  on  consultation  had  the  legitimate  aim  of 
preventing  ‘trade  union  anarchy’,  it  put  the  claimant  union  at  an  unjusti¬ 
fiable  disadvantage,  and  must  therefore  be  regarded  as  a  disproportionate 
measure,  inconsistent  with  Article  14. 

Other  Aspects  of  the  Convention 
(a)  Substantive  Matters 

Article  13  of  the  Convention  provides  that 

Everyone  whose  rights  and  freedoms  as  set  forth  in  this  Convention  are  violated 
shall  have  an  effective  remedy  before  a  national  authority  notwithstanding  that  the 
violation  has  been  committed  by  persons  acting  in  an  official  capacity. 

This  Article  has  so  far  received  relatively  little  attention  from  either  the 
Court  or  the  Commission.  However,  on  the  one  occasion  when  it  was 
important,  in  the  Klass  case,  Fitzmaurice  was  a  member  of  the  Court.  The 
issues  there  were  first  whether  it  was  a  prerequisite  of  a  breach  of  Article  1 3 
that  a  breach  of  some  other  article  of  the  Convention  has  occurred,  and 
secondly  whether  on  the  facts  the  applicants  had  been  provided  with  a 
sufficient  opportunity  to  assert  their  rights  under  the  Convention  in 
the  West  German  courts.  In  dismissing  the  applicants’  claim  the  Court 
answered  the  first  question  in  the  negative  and  the  second  in  the  affirma¬ 
tive,  conclusions  with  which  Fitzmaurice  concurred. 

Article  1  of  the  First  Protocol  to  the  Convention  provides  that 

Every  natural  or  legal  person  is  entitled  to  the  peaceful  enjoyment  of  his 
possessions.  No  one  shall  be  deprived  of  his  possessions  except  in  the  public 

the  question  of  when  differential  treatment  can  be  justified  was  discussed  in  the  three  cases  involving 
Article  1 1  cited  at  p.  147  n.  87  above,  and  in  the  Danish  Sex  Education  case,  58  I.L.R.  1 17. 

102  National  Union  of  Belgian  Police  opinion,  57  I.L.R.  291. 

103  The  joint  separate  opinion  of  Judges  Wiarda,  Ganshof  van  der  Meersch  and  Bindschedler- 
Robert  is  to  be  found  ibid.  289-90.  Judge  Zekia  in  an  individual  opinion,  ibid.  284,  reached  the  same 
conclusion. 
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interest  and  subject  to  the  conditions  provided  for  by  law  and  by  the  general 
principles  of  international  law. 

The  preceding  provisions  shall  not,  however,  in  any  way  impair  the  right  of  a 
State  to  enforce  such  laws  as  it  deems  necessary  to  control  the  use  of  property  in 
accordance  with  the  general  interest  or  to  secure  the  payment  of  taxes  or  other 
contributions  or  penalties. 

In  the  Handyside  case  the  Court  decided  that  in  all  the  circumstances  the 
seizure  and  forfeiture  of  The  Little  Red  Schoolbook  had  not  contravened 
this  Article  and  Fitzmaurice,  who  did  not  write  a  separate  opinion,  agreed. 
In  the  Marckx  case,  however,  where  one  of  the  questions  was  whether 
Article  i  has  any  bearing  on  the  inheritance  rights  of  illegitimate  children, 
he  could  only  partially  concur. 

Having  unanimously  held  that  Article  i  was  not  relevant  to  the  claim  of 
the  child,  the  Court  decided  that  it  was  applicable  to  the  claim  of  the 
mother  and,  furthermore,  that  although  there  had  been  no  breach  of  this 
Article  taken  alone,  there  had  been  a  breach  of  Article  14,  taken  in  con¬ 
junction  with  it. 

Fitzmaurice  and  four  other  members  of  the  Court104  disagreed  with  this 
interpretation  of  Article  1.  Subjecting  the  reasoning  of  the  majority  to  a 
detailed  and  highly  critical  analysis,  Fitzmaurice  argued  that  if  Article  1 
had  been  intended  to  deal  with  rights  of  inheriting  or  disposing  of  pro¬ 
perty,  it  would  surely  have  made  this  clear.  Even  on  the  assumption  that 
the  effect  of  Article  1  is  to  guarantee  the  ‘right  of  property’ — which  Fitz¬ 
maurice  regarded  as  hyperbolic — rights  of  inheritance  and  disposal  were 
so  obviously  distinct  from  other  rights  of  use  that  to  infer  them  would  be 
indefensible: 

.  .  .  Rights  of  inheritance  and  disposal  are  not  logical  concomitants  of  the  right  to 
have  and  to  hold.  They  constitute  a  different  order  or  concept, — but  the  point  is 
that  for  the  purposes  of  any  particular  complaint  involving  allegation  of  non- 
compliance  with  a  particular  clause,  it  is  necessary  that  the  language  of  that  clause 
itself  should  justify  the  inference  drawn  from  it  or  the  assumption  it  is  said  to 
warrant; — and  here  it  is  abundantly  clear  that  no  draftsman  intending  to  include, 
or  instructed  to  include,  within  the  scope  of  any  clause,  rights  to  inherit  property, 
or  dispose  of  it  by  will,  deed  or  gift,  would  rest  content  with  merely  providing  for 
the  ‘peaceful  enjoyment  of  .  .  .  possessions’  or  referring  to  the  ‘use’  of  property — 
a  very  ambiguous  and  uncertain  term.105 

Pointing  out  that  the  reference  to  the  ‘use’  of  property  occurred  in  the 
second  paragraph  of  Article  1,  which  was  concerned  with  limiting  rights, 
not  granting  them,  and  that  this  was  another  powerful  reason  for  rejecting 
the  Court’s  inference,  Fitzmaurice  concluded  with  a  pointed  assertion  of 
the  real  scope  of  Article  1 : 

104  Judges  Bindschedler- Robert,  Matscher  and  Pinheiro  Farinha  delivered  brief  opinions  sup¬ 
porting  Fitzmaurice’s  view  of  the  limited  scope  of  Article  1  of  the  First  Protocol. 

105  Marckx  opinion,  58  I.L.R.  610. 


TO  THE  JURISPRUDENCE  OF  THE  E.C.H.R.  155 

The  truth  of  the  matter — as  would  be  obvious  to  anyone  not  intent  on  this 
scope-extending  process — is  that  the  chief,  if  not  the  sole,  object  of  Article  1  of 
the  Protocol  was  to  prevent  the  arbitrary  seizures,  confiscations,  expropriations, 
extorsions  (sic),  or  other  capricious  interferences  with  peaceful  possession  that 
many  governments  are — or  frequently  have  been — all  too  prone  to  resort  to.  To 
metamorphose  it  into  a  vehicle  for  the  conveyance  of  rights  that  go  far  beyond  the 
notion  of  the  peaceful  enjoyment  of  possessions,  even  if  they  are  connected  with 
property,  is  to  inflate  it  altogether  beyond  its  true  proportions.  This  is  not  a 
worthy  or  becoming  basis  on  which  to  find  a  Government  guilty  of  a  violation  of 
the  Convention.106 

Thus  Fitzmaurice’s  criticism  of  the  decision  in  Marckx  was  that  it 
condemned  a  government  which  he  did  not  regard  as  in  breach  of  any 
obligation  under  the  Convention.  His  disagreement  with  the  Court’s 
handling  of  Article  1 5  in  the  Irish  case  was  on  the  same  ground  except  that 
here  implied,  rather  than  express,  condemnation  was  involved. 

Article  15  of  the  Convention  deals  with  emergency  situations  and 
permits  derogation  from  its  obligations  under  the  following  conditions: 

In  time  of  war  or  other  public  emergency  threatening  the  life  of  the  nation  any 
High  Contracting  Party  may  take  measures  derogating  from  its  obligations  under 
this  Convention  to  the  extent  strictly  required  by  the  exigencies  of  the  situation, 
provided  that  such  measures  are  not  inconsistent  with  its  other  obligations  under 
international  law. 

Torture  and  other  breaches  of  Article  3  can  never  be  justified  under 
Article  15  and  Fitzmaurice  agreed  with  the  Court  that  in  view  of  the 
situation  in  Northern  Ireland  no  claim  could  be  based  on  Articles  5  or  6. 
He  objected,  however,  to  the  way  in  which  the  issue  of  derogation  had 
been  treated  in  the  judgment. 

The  Court  had  dealt  with  Article  15  by  reviewing  the  conduct  com¬ 
plained  of  in  the  light  of  Articles  5  and  6,  followed  by  consideration  of 
whether  any  infractions  could  be  justified  by  Article  15.  Fitzmaurice 
suggested  that  had  this  procedure  been  reversed,  the  judgment  could  have 
been  much  shorter  and,  more  importantly,  the  Court  could  have  avoided 
the  impression  that  the  United  Kingdom,  which  had  legitimately  invoked 
Article  15,  was  prima  facie  in  breach  of  the  Convention: 

.  .  .  The  whole  point  is  that  once  the  respondent  Government  has  pleaded  justification 
alone  under  Article  15,  the  situation  as  it  might  exist  under  Article  5  alone  cannot 
properly  be  taken  by  itself.  The  Court’s  present  method  of  dealing  with  the  matter 
is  to  hold  that  there  has  been  a  breach  of  the  Convention  because  of  derogations 
from  it  under  a  certain  Article, — but  then  to  hold  that,  by  reason  of  the  provisions 
of  another  Article,  these  derogations  are  excusable.  But  this  is  clearly  incorrect. 
Article  15,  where  applicable  to  the  facts  of  the  case,  does  not  merely  excuse  acts 
otherwise  inconsistent  with  Article  5:  it  nullifies  them  qua  breaches  of  the  Con¬ 
vention  as  a  whole,— or  at  least  justifies  them,  so  that  no  breach  results.107 

106  Ibid.  610-1 1 . 

107  Irish  opinion,  58  I.L.R.  330-1  (original  emphasis).  For  support  for  this  criticism  of  the  Court’s 
approach  see  Mann,  Law  Quarterly  Review,  95  (1979),  P-  353- 
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(b)  Admissibility  and  Jurisdiction 

Issues  of  admissibility  and  jurisdiction,  which  formed  so  large  a  part 
of  Fitzmaurice’s  contribution  to  the  jurisprudence  of  the  International 
Court,108  arise  much  less  frequently  in  the  European  Court.  This  is 
reflected  in  his  Strasbourg  opinions,  which  are  concerned  largely,  though 
not  exclusively,  with  substantive  matters. 

Article  25  of  the  Convention  restricts  the  jurisdiction  of  the  Com¬ 
mission  to  an  individual  applicant  ‘claiming  to  be  the  victim’  of  a  violation 
of  the  Convention.  This  requirement,  which  distinguishes  individual 
petitions  under  Article  25  from  references  by  a  State  under  Article  24,  has 
the  general  aim  of  preventing  an  individual  applicant  from  challenging 
the  validity  of  a  law  in  abstracto.  Its  significance  was  discussed  in  two  of  the 
cases  in  which  Fitzmaurice  was  involved. 

In  the  Klass  case  the  question  was  whether  an  applicant  could  challenge 
the  various  methods  of  secret  surveillance  employed  in  the  Federal 
Republic  of  Germany,  despite  the  fact  that,  for  obvious  reasons,  he  was 
unable  to  show  that  they  had  been  applied  to  him  personally.  Not  surpris¬ 
ingly,  the  Court  held  that  in  the  circumstances  of  the  case  the  application 
satisfied  the  requirements  of  Article  25, 109  a  result  with  which  Fitzmaurice 
concurred. 

The  Marckx  case  raised  a  quite  different  point.  As  we  have  seen,  the 
Court  decided  that  the  Belgian  law  on  illegitimacy  constituted  a  breach  of 
the  applicants’  rights  on  a  number  of  counts.  The  basis  for  this  conclusion 
was  its  antecedent  ruling  that  for  the  purposes  of  Article  25  both  appli¬ 
cants  were  ‘victims’  of  a  violation  of  the  Convention  and  therefore  entitled 
to  invoke  its  protection.  Fitzmaurice  challenged  the  substantive  con¬ 
clusions  of  the  Court  and,  in  a  postscript  to  his  opinion,  the  application 
of  Article  25. 

He  was  prepared  to  recognize  that  an  applicant  need  not  show  actual 
damage,  provided  that  his  claim  was  more  than  hypothetical: 

The  case  is  evidently  distinct  from  that  of  whether  the  complainant  has  suffered 
any  concrete  or  other  (e.g.  moral)  damage  for  which  he  would  be  entitled  to  com¬ 
pensation  or  other  appropriate  satisfaction  under  Article  50  of  the  Convention. 
There  may  well  be  cases  where  he  has  not,  but  where  there  has  nevertheless  been  a 
breach  of  the  Convention  of  which  he  has  been  the  object,  or  which  has  affected 
him  or  his  interests.  The  requirement  in  question,  considered  as  a  preliminary 
issue,  whether  of  admissibility  or  of  quasi-substance,  must  therefore  mean  that 
the  claim  shall  not  be  a  purely  theoretical  or  hypothetical  one,  but  that,  if  the 
alleged  violation  were  established,  the  complainant  would  be  the  object  or  one  of 
the  objects  of  it,  or  that  it  would  affect  him  or  his  interests.110 

But  in  his  view  Article  25  imposes  an  additional  requirement  that  ‘the 

108  See  this  Year  Book,  48  (1976-7),  pp.  186-212. 

109  Klass  judgment,  58  I.L.R.  423  at  441-5. 

110  Marckx  opinion,  58  I.L.R.  615-16. 


i57 


TO  THE  JURISPRUDENCE  OF  THE  E.C.H.R. 

complainant,  or  his  interests,  should  not  have  been  affected  in  a  purely  or 
largely  formal,  nominal,  remote,  or  trivial  way’.111  It  was  here  that  he  took 
issue  with  the  Court.  The  mother  in  the  case  had  taken  prompt  steps  to 
have  her  child  legally  recognized  as  her  daughter  and  had  later  carried 
through  her  legal  adoption.  The  Court  took  the  view  that  although  these 
steps  had  eliminated  virtually  all  the  adverse  effects  of  illegitimacy,  the 
fact  that  the  applicants  had  been  subject  to  the  relevant  provisions  of 
Belgian  law  meant  that  they  could  still  claim  to  be  ‘victims’  of  a  violation 
of  the  Convention. 

To  Fitzmaurice,  however,  the  effect  of  the  mother’s  actions  was  highly 
significant.  If  nothing  had  been  done  he  would  have  been  prepared  to 
regard  the  applicants  as  victims  of  a  possible  breach  of  the  Convention.112 
In  the  light  of  what  had  happened,  however,  he  could  not  see  how  the  fact 
that  the  mother  might  have  acted  otherwise  could  ‘constitute  the  appli¬ 
cants  “victims”  in  respect  of  what  never  happened’.113 

This  aspect  of  Article  25  does  not  appear  to  have  been  discussed  in  any 
earlier  case  in  the  Court,  although  a  related  point  provoked  disagreement 
in  the  Belgian  Vagrancy  cases,114  and  the  question  of  who  can  be  a  ‘victim’ 
of  a  violation  has  often  arisen  before  the  Commission.  Fitzmaurice’s  point 
in  the  Marckx  case  was  that  the  Court’s  function  is  to  satisfy  real 
grievances,  not  to  ventilate  what  he  regarded  as  insubstantial  complaints. 
His  approach  to  the  issue  of  standing  raised  by  Article  25  of  the  Conven¬ 
tion  is  thus  a  recognizable  counterpart  to  his  circumscribed  construction 
of  its  substantive  provisions. 

The  local  remedies  rule,  which  Fitzmaurice  had  reviewed  in  his  most 
complex  case  at  The  Hague,115  was  again  the  subject  of  his  attention  in  the 
Irish  case.  Under  Articles  26  and  27  (3)  of  the  Convention  the  exhaustion 
of  all  domestic  remedies  is  made  a  condition  of  admissibility  of  a  claim.  In 
the  Irish  case,  however,  the  Court  implicitly  waived  this  requirement 
by  deciding  that  the  various  claims  which  had  been  put  forward  were 
within  the  jurisdiction  of  the  Court  to  the  extent  that  they  were  based  on 
a  ‘practice’  of  torture  or  of  inhuman  or  degrading  treatment. 

Fitzmaurice  agreed  with  this  result,  but  considered  that  it  needed  expla¬ 
nation.  In  his  view  this  was  to  be  found  in  the  fact  that  ordinary  domestic 
tribunals  deal  with  particular  cases,  while  the  power  to  review  practices,  if 
it  exists  at  all,  resides  in  special  bodies,  not  open  to  individual  claims: 

The  rationale  of  any  finding  upholding  the  non-applicability  of  the  domestic 
remedies  rule  where  the  complaint  is  about  the  existence  of  a  practice,  can  only 

111  Ibid.  616. 

112  Fitzmaurice’s  point  here  was,  of  course,  confined  to  the  interpretation  of  Article  25.  In  the  light 

of  his  views  on  the  substance  of  the  Marckx  claim,  there  was  no  question  of  his  ever  supporting  the 
application  on  the  merits.  113  Marckx  opinion,  58  I.L.R.  6 16. 

114  Belgian  Vagrancy  cases,  56  I.L.R.  336;  the  observations  on  the  scope  of  Article  25  in  the  collec¬ 
tive  separate  opinion  (ibid.  408)  are  particularly  apposite. 

115  The  Barcelona  Traction  case,  I.CJ,  Reports,  1970,  p.  3;  for  discussion  of  Fitzmaurice’s  treat¬ 
ment  of  the  local  remedies  rule  in  that  case  see  this  Year  Book,  48  (1976-7),  pp.  210-12. 
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be  based  on  the  assumption  that,  normally,  domestic  forums,  whether  judicial 
or  administrative,  can  only  deal  with  concrete  claims  preferred  by  individuals  on 
their  own  behalf,  and  cannot  conduct  roving  enquiries  into  the  existence  of 
practices,  for  which  special  machinery  would  have  to  be  set  up  such  as  (in  the 
United  Kingdom)  a  Royal  or  Parliamentary  Commission,  Departmental  Com¬ 
mittee  of  Enquiry,  or  other  ad  hoc  body  .  .  .  But  of  course  such  bodies  are  not  part 
of  the  ordinary  domestic  forms  of  recourse  available  to  the  individual  and  whose 
jurisdiction  he  can  himself  invoke:  the  initiatives  and  decisions  necessary  for  their 
creation  must  be  governmental  or  parliamentary.116 

Though  satisfied  with  the  application  of  this  reasoning  in  the  present 
case,  Fitzmaurice  added  that  the  whole  question  of  the  relationship 
between  ‘practices’  and  the  local  remedies  rule  needed  more  extensive 
investigation.117 

Although  the  local  remedies  rule  was  dispensed  with  in  the  special 
circumstances  of  the  Irish  case,  a  reminder  of  its  fundamental  importance 
as  a  condition  of  admissibility  is  provided  by  one  of  the  last  cases  in  which 
Fitzmaurice  participated,  the  decision  of  the  full  Court  in  the  Van 
Oosterwijck  case.118  The  applicant,  a  transsexual  Belgian,  after  under¬ 
going  a  sex-change  operation,  brought  proceedings  in  Belgium  for  the 
rectification  of  his  birth  certificate.  When  his  claim  was  rejected  at  first 
instance  and  in  the  Brussels  Court  of  Appeal  he  lodged  an  application 
against  Belgium,  alleging  that  the  status  assigned  to  him  by  Belgian  law 
involved  breaches  of  Articles  3,  8  and  12  of  the  Convention.  This  was 
denied  by  the  Belgian  Government,  which  also  challenged  the  admissi¬ 
bility  of  the  claim  on  the  ground  that  by  failing  to  plead  the  Convention 
in  the  Belgian  courts  and  not  appealing  to  the  Court  of  Cassation,  the 
applicant  had  failed  to  exhaust  his  local  remedies.  Although  the  applicant 
attempted  to  answer  these  points,  the  Court  upheld  the  Government’s  plea 
by  a  substantial  majority  and  dismissed  the  case.  Fitzmaurice  concurred  in 
this  result  and  on  this  occasion  did  not  deliver  an  individual  opinion. 

The  mootness  doctrine,  a  subject  which,  like  the  local  remedies  rule, 
Fitzmaurice  had  already  examined  as  a  member  of  the  International 
Court,119  was  another  of  the  issues  raised  in  the  Irish  case.  Before  the  case 
reached  the  European  Court  the  United  Kingdom  announced  that  it 
would  not  be  contesting  the  adverse  findings  of  the  Commission,  gave  an 
unqualified  undertaking  that  the  ‘five  techniques’  of  interrogation  would 
not  in  any  circumstances  be  reintroduced  and  took  a  number  of  measures 
designed  to  prevent  the  recurrence  of  the  acts  complained  of.  The  British 
Government  argued  that  in  view  of  these  actions  the  case  had  become 
moot,  that  there  was  no  point  in  the  Court  ruling  on  allegations  that  were 

116  Irish  opinion,  58  I.L.R.  313-14. 

117  For  an  illuminating  discussion  of  the  Commission’s  treatment  of  administrative  practices  in  the 
Donnelly  case  see  Boyle  and  Hannum,  American  Journal  of  International  Law,  68  (1974),  p.  440. 

118  Van  Oosterwijck  case,  61  I.L.R.  360. 

119  See  his  separate  opinion  in  the  Northern  Cameroons  case,  I.C.J.  Reports,  1963,  pp.  97-108,  and 
this  Year  Book,  48  (1976-7),  pp.  200- 1 . 
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now  uncontested  and  that  since  the  proceedings  had  ceased  to  have  any 
worthwhile  object,  the  Court  should  exercise  its  discretion  and  decline  to 
adjudicate. 

1  he  Court  rejected  the  British  argument  and  decided  the  case  in 
accordance  with  the  substantive  findings  discussed  earlier.  Fitzmaurice 
agreed  that  this  was  the  correct  approach,  but  placed  his  conclusion  on 
quite  a  different  basis  from  that  adopted  by  the  Court.  In  Fitzmaurice’s 
view  the  decisive  factors  were,  first,  that  the  Court  is  entitled  to  disagree 
with  the  findings  of  the  Commission,120  and  secondly  that  even  where  the 
Court  agrees,  it  is  bound  to  say  so,  especially  when,  as  here,  the  plaintiff 
government’s  request  for  a  ruling  is  based  on  the  fact  that  only  the  Court 
can  give  a  binding  judicial  decision. 

With  this  very  specific  justification,  based  on  the  relationship  between 
the  Commission  and  the  Court,  Fitzmaurice  contrasted  the  Court’s 
explanation  of  its  obligation  to  adjudicate,  which  he  saw  as  an  attempt 
to  invest  that  body  with  an  altogether  excessive  role.  He  took  particular 
exception  to  the  Court’s  view  that  its  function  is  ‘.  .  .  not  only  to  decide 
those  cases  brought  before  [it]  but,  more  generally,  to  elucidate,  safeguard 
and  develop  the  rules  instituted  by  the  Convention,  thereby  contributing 
to  the  observance  by  the  States  of  the  engagements  undertaken  by  them  as 
Contracting  Parties’.121 

Pointing  out  that  so  broad  a  view  of  the  Court’s  role  could  certainly  not 
be  derived  from  Article  19,  and  that  even  if  ‘.  .  .  a  general  power  “to 
elucidate  and  safeguard  the  rules  instituted  by  the  Convention’’  can  be 
assumed,  there  is  certainly  no  provision  which  invests  the  Court  with  any 
power  to  “develop’’  them’,  he  concluded  that  the  Court  was  ‘acting  out  the 
consequences  of  a  doctrine  which  it  has  itself  propounded  and  decided 
to  abide  by,  but  which  is  neither  propounded  nor  imposed  upon  it  by  the 
Convention  .  .  .’.122 

Finally,  Article  50  of  the  Convention  provides  that: 

If  the  Court  finds  that  a  decision  or  a  measure  taken  by  a  legal  authority  or  any 
other  authority  of  a  High  Contracting  Party  is  completely  or  partially  in  conflict 
with  the  obligations  arising  from  the  present  Convention,  and  if  the  internal  law 
of  the  said  Party  allows  only  partial  reparation  to  be  made  for  the  consequences  of 
this  decision  or  measure,  the  decision  of  the  Court  shall,  if  necessary,  afford  just 
satisfaction  to  the  injured  party. 

In  the  light  of  Fitzmaurice’s  consciously  circumscribed  interpretation  of 
the  obligations  imposed  by  the  Convention,  it  is  not  surprising  that  in  the 
two  cases  in  which  Article  50  was  in  issue  he  took  the  view  that  an  applicant 
whose  complaint  has  been  upheld  by  the  Court  should  not  necessarily 
expect  to  receive  further  satisfaction. 

120  As  already  noted,  the  Court  disagreed  with  the  Commission’s  findings  that  use  of  the  ‘five 
techniques’  of  interrogation  had  amounted  to  torture. 

121  Irish  case,  58  I.L.R.  261 . 


122  Irish  opinion,  58  I.L.R.  3 1 2. 
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In  the  Guzzardi  case,  as  we  have  seen,  he  took  the  strongest  exception  to 
the  Court’s  decision  that  the  applicant’s  detention  had  infringed  Article  5 
(1)  of  the  Convention.  From  his  terse  dismissal  of  the  reparation  issue  it  is 
clear  that  he  regarded  the  award  of  financial  compensation  in  the  judgment 
as  adding  insult  to  injury.123  In  the  proceedings  under  Article  50  in  the 
Sunday  Times  case  he  dissented  on  a  different  ground.  The  Court  had 
awarded  the  applicants  over  £ 22,600  in  respect  of  the  costs  and  expenses 
they  had  incurred  in  the  proceedings  before  the  Commission  and  the 
Court.  Although  they  had  won  their  case,  Fitzmaurice  held  that  in  view  of 
the  character  of  the  case,  ‘the  difficult  and  highly  complex  nature  of  the 
issues  involved,  and  also  .  .  .  the  narrow  majority  by  which  the  applicants 
.  .  .  were  found  to  have  suffered  from  a  breach  of  the  Convention’124  the 
Court’s  finding  provided  a  sufficient  satisfaction  of  their  claim. 

Conclusion 

In  one  of  his  early  opinions  as  a  member  of  the  European  Court  Fitz¬ 
maurice  referred  to  ‘the  difficulties  that  must  arise  over  the  interpreta- 
tional  process  when  what  basically  divides  the  parties  is  not  so  much  a 
disagreement  about  the  meaning  of  terms  as  a  difference  of  attitude  or 
frame  of  mind’.  In  such  a  situation,  he  said, 

The  parties  will ...  be  working  to  different  co-ordinates;  they  will  be  travelling 
along  parallel  tracks  that  never  meet  .  .  .  they  are  speaking  on  different  wave¬ 
lengths, — with  the  result  that  they  do  not  so  much  fail  to  understand  each  other, 
as  fail  to  hear  each  other  at  all.  Both  parties  may,  within  their  own  frames  of 
reference,  be  able  to  present  a  self-consistent  and  valid  argument,  but  since  these 
frames  of  reference  are  different,  neither  argument  can,  as  such,  override  the 
other.  There  is  no  solution  to  the  problem  unless  the  correct — or  rather 
acceptable — frame  of  reference  can  first  be  determined;  but  since  matters  of 
acceptability  depend  on  approach,  feeling,  attitude,  or  even  policy,  rather  than 
correct  legal  or  logical  argument,  there  is  scarcely  a  solution  along  those  lines 
either.125 

These  observations,  addressed  to  the  controversy  in  the  Golder  case,  may 
also  be  read  as  a  general  comment  on  Fitzmaurice’s  relationship  with  the 
Court.  There  were,  of  course,  rulings  from  which  he  did  not  dissent  and 
points  that  he  made  in  development,  not  contradiction,  of  the  Court’s 
position.  But  in  contrast  to  his  work  as  a  member  of  the  International 
Court,126  his  Strasbourg  opinions  reveal  a  deep  and  pervasive  disagree- 


123  Guzzardi  opinion,  6 1  I.L.R.  332. 

124  Sunday  Times  ( Article  50)  opinion,  61  I.L.R.  359.  Fitzmaurice  also  held  that  in  any  case  no 
reimbursement  was  required  in  respect  of  work  performed  by  the  applicants’  full-time  legal  adviser. 

126  Golder  opinion,  57  I.L.R.  241.  Fitzmaurice  acknowledged  that  he  was  indebted  to  the  late  Sir 
Humphrey  Waldock  for  this  striking  analogy. 

126  In  thirteen  years  on  the  International  Court  Fitzmaurice  failed  to  vote  with  the  majority  on  only 
three  occasions,  all  involving  some  aspect  of  the  South  West  Africa  situation:  see  this  Year  Book,  48 
(1976-7),  p.  184. 
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ment  for  which  ‘speaking  on  different  wavelengths’  is  an  entirely  apt 
description. 

Long  before  he  joined  the  European  Court  Fitzmaurice  questioned 
whether  in  the  international  sphere  the  application  of  moral,  material  and 
social  standards  can  be  regarded  as  a  fitting  judicial  task.127  The  applica¬ 
tion  of  such  standards  is  of  course  precisely  what  the  interpretation  of  the 
European  Convention  requires  and  it  is  therefore  not  surprising  that  the 
conditions  on  which  Fitzmaurice  was  prepared  to  assume  this  burden 
divided  him  from  the  majority  of  his  colleagues.  Against  the  broad 
interpretations  adopted  by  the  Court  and  the  Commission  Fitzmaurice, 
often,  though  not  always,  alone,  opposed  a  stricter  view  of  the  Convention, 
deriving  from  an  altogether  more  traditional  conception  of  both  human 
rights  and  the  role  of  the  international  judge. 

In  Fitzmaurice’s  view  much  of  the  Court’s  work  has  been  vitiated  by 
a  failure  to  distinguish  between,  on  the  one  hand,  those  basic  issues  with 
which  the  natural  law  tradition  behind  the  Convention  has  always  been 
concerned,  and  what  he  sees  as  transient  questions  of  social  and  political 
policy,  such  as  corporal  punishment  or  illegitimacy,  on  the  other.  Implicit 
also  in  his  approach  is  the  assumption  that  in  deciding  whether  a  breach  of 
the  Convention  has  occurred  in  a  particular  case,  governments  must  be 
given  the  benefit  of  any  doubt.  This,  as  we  have  seen,  derives  from  a  con¬ 
ception  of  the  Convention  as  a  traditional  sovereignty-limiting  treaty  far 
different  from  the  constitutional  charter  visualized  by  the  Court.  The 
rigorously  reasoned  arguments  Fitzmaurice  advanced  in  favour  of  his 
approach  and  its  results  have  been  described.  Although  applications  could 
be  and  certainly  were  upheld,  there  were  many  reasons  why  they  might  be 
rejected. 

Whatever  the  result,  Fitzmaurice’s  major  premiss,  the  distinctive 
feature  of  his  opinions,  in  cases  where  he  agreed  as  much  as  in  those  where 
he  did  not,  was  that  judges  are  lawyers,  not  legislators.  He  had  made  this 
point  earlier  in  his  judgments  at  The  Hague;  in  the  European  Court,  as  he 
explained  on  more  than  one  occasion,  it  was  the  foundation  of  his  position 
on  the  Convention: 

I  am  not  of  course  suggesting  that  a  Convention  such  as  the  Human  Rights 
Convention  should  be  interpreted  in  a  narrowly  restrictive  way — that  it  should 
not  indeed  be  given  a  reasonably  liberal  construction  that  would  also  take  into 
consideration  manifest  changes  or  developments  in  the  climate  of  opinion  which 
have  occurred  since  the  Convention  was  concluded.  But  this  is  a  different  matter, 
and  quite  different  from  the  subservience  to  policy  that  seems  to  have  been 
advocated  in  recent  argument  before  the  Court,  in  which  the  speaker  terminated 
his  remarks  by  stating:  ‘I  conclude  by  saying  that  law  is  always  the  instrument  of 
policy’  .  .  .  such  a  conclusion  is  dangerous  unless  carefully  qualified, — for  if  taken 

127  See  in  particular  his  comments  in  the  1962  South  West  Africa  cases  on  the  mandatory’s 
obligation  to  ‘promote  to  its  utmost  the  material  and  moral  well-being  and  the  social  progress  of  the 
inhabitants  of  the  territory’,  I.C.J.  Reports,  1962,  pp.  466-7. 
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literally  and  generally,  it  would  seem  to  justify  the  excesses  of  courts  of  law  in  the 
carrying  out  of  the  policies  of  some  of  the  worst  tyrannies  in  history.  In  my  view 
the  integrity  of  the  law  requires  that  the  courts  should  apply  it  neither  as  the 
instrument  nor  as  the  contriver  of  policy,  but  in  accordance  with  their  own  pro¬ 
fessional  standards  and  canons.128 

The  limits  of  judicial  authority  at  a  given  moment  are  a  matter  on  which 
there  is  always  room  for  disagreement.  But  that  there  are  limits,  which 
demand  from  the  international  judge  the  exercise  of  the  utmost  forensic 
skill,  cannot  be  denied.  Fitzmaurice’s  witness  to  this  principle  is  his 
essential  contribution  to  the  jurisprudence  of  the  European  Court  of 
Human  Rights. 

128  National  Union  of  Belgian  Police  opinion,  57  I.L.R  295.  Cf.  Herman,  Journal  of  Legal  Studies,  1 
(1981),  p.  181:  ‘Once  political  forces  establish  a  dictator  or  tyrant,  he  can  feed  on  an  anti-conceptual 
judicial  method  with  an  entrenched  tradition  of  gap-filling  by  teleological  reasoning.’ 


TIME  LIMITS  FOR  THE  PROSECUTION  OF 
CRIMES  AGAINST  INTERNATIONAL  LAW* 


By  FRIEDL  WEISS1 
I.  Introduction 

At  the  end  of  the  Second  World  War,  legal  activity  in  the  field  of  inter¬ 
national  criminal  law  was  mainly  concerned  with  the  repression  of  war 
crimes  and  crimes  against  humanity  and  their  prevention  in  the  future. 
Victors’  retribution  was  to  be  superseded  by  a  legal  ban  on  the  use  of 
armed  force,  an  international  penal  code  and  an  international  criminal 
jurisdiction.  The  promotion  of  universal  concern  for  human  rights  was 
intended  to  support  such  endeavours  and  to  prevent  any  recurrence  of 
barbarity.  However,  wars  and  armed  struggles  whether  in  conformity 
with  or  in  violation  of  the  principles  of  the  United  Nations  Charter  still 
preoccupy  the  world  community  and  it  can  hardly  be  argued  that  crimes 
against  humanity,  as  identified  by  the  great  powers  after  the  Second  World 
War,  no  longer  exist.  The  concomitant  violations  of  the  laws  and  customs 
of  war  and  of  the  precepts  of  humanity  raise  issues  which  endure  long  after 
the  cessation  of  hostilities.2  There  is  a  natural  desire  to  re-establish  a  sense 
of  justice.  The  prevention  and  punishment  of  war  crimes  and  crimes 
against  humanity  were  inspired  by  the  desire  to  strengthen  the  protection 
of  human  rights  and  of  peace.3  The  commitment  of  States  to  the  detection, 
prosecution  and  punishment  of  these  crimes  has  somewhat  declined  over 
the  years.  However,  events  such  as  the  My  Lai  incident  in  Vietnam,  the 
genocidal  outrages  prior  to  the  creation  of  Bangladesh  and  in  Kampuchea, 
as  well  as  recent  acquittals  in  German  war  crimes  trials,4  to  name  but  a  few 

*  ©  Friedl  Weiss,  1983. 

1  Dr.  Jur.  (Vienna);  LL.B.  (Cantab.);  Lie.  Spec,  en  droit  Europ.  (Brussels);  Lecturer  in  Law, 
London  School  of  Economics  and  Political  Science. 

2  ‘Wars  begin  in  the  minds  of  men’:  para.  1  of  the  Preamble  of  the  U.N.E.S.C.O.  Constitution, 
United  Nations  Treaty  Series,  vol.  1,  p.  238. 

3  Brand,  ‘The  War  Crimes  Trials  and  the  Laws  of  War’,  this  Year  Book,  26  (1949),  pp.  414  ff.; 
Baxter,  ‘The  Municipal  and  International  Law  Basis  of  Jurisdiction  over  War  Crimes’,  ibid.  28  (1951), 
pp.  382,  390;  K.  Cohn,  ‘Die  Unverjahrbarkeit  von  Verbrechen  gegen  die  Menschheit  ist  ein  Gebot  des 
Friedens’,  in  Deutsche  Aussenpolitik  (Berlin,  1967),  fasc.  2,  pp.  158  ff.;  Woetzel,  ‘International 
Criminal  Law  and  Human  Rights:  the  Sharp  Edge  of  the  Sword’,  Proceedings  of  the  American  Society 
of  International  Law,  1968,  p.  1 17;  Roling,  ‘Human  Rights  and  the  War  Problem’,  Netherlands  Inter¬ 
national  Law  Review,  1 5  (1968),  pp.  346,  353;  Von  Mangoldt,  ‘Das  Kriegsverbrechen  und  seine  Ver- 
folgung  in  Vergangenheit  und  Gegenwart’,  Jahrhuch  fur  internationales  und  auslandisches  ojfentliches 
Recht,  1948,  pp.  283,  295;  Herzog  in  ‘Le  Projet  de  Convention  internationale  sur  l’imprescriptibilite 
des  crimes  de  guerre  et  des  crimes  contre  l’humanite’  (hereinafter  ‘Le  Projet’),  Enquete  et  avis  de 
l’Association  internationale  de  Droit  Penal,  Revue  internationale  de  droit  penal,  1966,  no.  3-4,  pp.  487, 
S°3- 

4  e.g  .Le  Monde,  20  April  1 979  (four  of  the  thirteen  accused  in  the  so-called  Maidanek  concentration 
camp  trial  had  been  acquitted). 
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instances,  provide  a  reminder  that  questions  of  the  prevention  and  punish¬ 
ment  of  those  crimes  are  as  relevant  today  as  they  were  in  the  days  of  the 
Nuremberg  trials.  It  is  with  this  broader  aspect  in  mind  that  one  must 
approach  the  problem  of  the  statutory  limitation  in  municipal  law  of  the 
prosecution  of  these  international  crimes,  a  matter  which  has  received 
scant  attention  in  recent  literature. 

Discussion  of  this  controversial  question  has  been  prompted  by  a  recent 
German  statute  dealing  with  the  question  of  limitation  periods.  The 
expiry  of  the  limitation  period  at  the  end  of  the  year  1979  would  have  put  a 
definitive  end  to  all  further  prosecutions  of  crimes  not  yet  investigated  at 
that  time.5  A  statute  adopted  by  the  Bundestag  of  the  German  Federal 
Republic  on  16  July  1979  was  intended  to  prevent  this  happening.6  The 
debates  in  the  German  Bundestag  which  preceded  its  adoption  attracted 
attention,  as  was  to  be  expected,  both  inside  and  outside  Germany.  Inter¬ 
national  opinion  emerged  to  the  effect  that  the  proposed  statute  was  not 
merely  a  routine  act  of  domestic  legislation  but  was  of  considerable 
importance  for  international  humanitarian  law7  in  general  and  for  the 
question  of  the  punishment  of  war  crimes  and  crimes  against  humanity 
committed  by  the  National  Socialist  regime  in  particular.8 

It  is  intended  to  make  a  critical  appraisal  of  the  significance  of  the 
German  statute  of  16  July  1979  in  the  light  of  the  considerations  which 
led  to  its  adoption.  To  that  end  it  is  proposed,  first,  to  summarize  the 
applicable  constitutional  and  penal  law  as  well  as  the  international  legal 
obligations  of  the  Federal  Republic  of  Germany  and,  secondly,  to  discuss 
the  relevant  rules  and  principles  of  international  law  governing  the 
punishment  of  war  crimes  and  crimes  against  humanity.  The  juxta¬ 
position  of  these  two  approaches,  it  is  hoped,  will  permit  some  conclusion 
as  to  whether  there  is  as  yet  a  general  obligation  in  international  law  to 

5  International  concern  led  to  the  adoption  ofthe  German  statutes  of  13  April  1965,  [1965]  BGBl.  I 
S.  315  (as  amended  by  Art.  57  of  the  statute  of  25  June  1969,  [1969]  BGBl.  I  S.  643),  by  which  the 
statutory  limitation  for  prosecutions  was  to  be  suspended  until  31  December  1969,  and  of  4  August 
1969,  [1969]  BGBl.  I  S.  1065,  which  further  extended  it  until  31  December  1979,  and,  where 
limitation  periods  had  been  interrupted  by  official  investigations,  until  the  year  2009.  Cf.  Mertens, 
L’ Imprescriptibilite  des crimes  de guerre  et  contre  Vhurnanite  (Brussels,  1974),  pp.  83  ff.,  169  ff.;  Heribert 
Golsong,  ibid.,  p.  91  n.  304. 

6  Sixteenth  Amendment  of  Criminal  Law  Statute  (Sechzehntes  Strafrechtsdnderungsgesetz )  of 
16  July  1979,  [1979]  BGBl.  I  S.  1046,  Arts.  1  and  2,  in  force  from  17  July  1979. 

7  The  term  comprises  the  law  of  war  and  human  rights  and  was  defined  as  being  ‘constituted  by  all 
international  legal  provisions,  whether  of  statute  or  common  law,  ensuring  respect  for  the  individual 
and  promoting  his  development’:  Pictet,  Humanitarian  Law  (1975),  p.  13. 

8  The  Guardian,  30  and  31  March  1979;  oral  question  O-91/78  of  1  February  1979,  Doc.  585/78,  by 
Members  of  the  European  Parliament  Bordu,  Ansart,  Eberhard,  Porcu  and  Soury  to  the  Foreign 
Ministers  of  the  nine  member  States  of  the  European  Community  meeting  in  political  co-operation; 
motion  for  a  resolution  tabled  by  Members  of  Parliament  Klepsch  and  Caro  on  the  condemnation  of  all 
crimes  committed  by  totalitarian  regimes,  16  February  1979,  Doc.  630/78;  resolution  of  the  Parlia¬ 
ment  of  Israel,  20  November  1978;  motion  of  the  European  Parliament  of  14  February  1979,  tabled  by 
Sir  Geoffrey  de  Freitas  and  socialist  colleagues,  calling  on  the  member  States,  inter  alia,  ‘to  take  all 
political  and  legal  precautions  against  the  entry  into  force  of  a  Statute  of  Limitation  in  these  cases’; 
communication  of  this  motion  by  the  President  of  the  European  Parliament  to  the  German  Parlia¬ 
ment,  Drucksache  8/2616  of  5  March  1979. 
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prosecute  and  punish  war  criminals  irrespective  of  statutory  limitation 
and,  if  so,  as  to  whether  the  German  statute  can  be  interpreted  as  reflecting 
compliance  with  such  an  obligation. 

II.  Statutory  Limitation  and  the  Law  of  the 
Federal  Republic  of  Germany 

(a)  The  Concept  of  Statutory  Limitation 

States  may  limit  their  jurisdiction  to  prosecute  and  punish  criminal 
offenders.  Hence  statutory  limitation  in  matters  of  criminal  law  exists  by 
virtue  of  positive  municipal  law.  A  contrario,  where  such  law  is  silent,  it 
does  not  exist.9  While  it  is  frequently  used  in  civil  law  countries  to  impose  a 
time  limit  on  the  prosecution  of  crimes,  it  is  not,  without  specific  statutory 
exception,  available  in  common  law  systems.10  It  is,  therefore,  not  a  prin¬ 
ciple  which  is  universally  recognized  by  States,  being  ‘neither  a  general 
rule  nor  an  absolute  rule’.11  Prescription  in  criminal  law  does  not  consist  of 
either  a  one-sided  waiver  of  prosecution  by  the  State  or  the  expression 
by  statute  of  an  attitude  of  unprincipled  indifference.12  Whatever  the 
objectives  favoured  by  the  practice  and  doctrine  in  a  given  legal  system, 
prescription  can  be  seen  as  constituting  a  procedural  instrument  of  legis¬ 
lative  penal  policy  which  permits  the  abandonment  of  legal  control  as  soon 
as  a  particular  crime  is  deemed  no  longer  to  disturb  the  conscience  of  men 
in  a  given  society.  Prescription  is  procedural  in  that  it  is  not  a  substantive 
individual  right  to  impunity,  and  it  is  relative  in  that  the  prescription 
period  is  determined  in  relation  to  the  gravity  of  the  crime.13 

(b)  Opinions  of  German  Writers 

A  majority  of  German  writers  supported  the  view  that  statutory  limita¬ 
tion  of  criminal  prosecutions  is  part  of  the  substantive  criminal  law  which 
is  capable  of  accruing  as  a  substantive  right  to  individual  suspects  and 
which  may  not  be  changed  to  their  detriment.14  This  doctrine  has  now 

9  Roch,  ‘La  Prescription  liberatoire  s’applique-t-elle  en  droit  international  public?’,  Revue  de  droit 
international ,  de  sciences  diplomatiques  et  politiques,  27  (1949),  pp.  254,  256;  ‘Le  Projet’,  loc.  cit.  above 
(p.  163  n.  3);  see  also  the  comprehensive  study  prepared  by  the  U.N.  Secretary-General  at  the  request 
of  the  Commission  on  Human  Rights,  U.N.  Doc.  E/CN. 4/906  (15  February  1966). 

10  Miller,  ‘The  Convention  on  the  Non-applicability  of  Statutory  Limitations  to  War  Crimes  and 
Crimes  against  Humanity’,  American  Journal  of  International  Law ,  65  (1971),  pp.  476,  483;  Graven, 
‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  pp.  407  ff.,  shows  that  even  civil  law  doctrine  and  practice  is  of 
fairly  recent  origin. 

11  Graven,  summarizing  the  U.N.  Secretary-General’s  report,  in  ‘Le  Projet’,  loc.  cit.  above 
(p.  163  n.  3),  p.  428,  and  as  representative  of  the  International  Penal  Law  Association  in  U.N.  Doc. 
E/CN.4/SR/943,  p.  6;  Glaser,  ‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  p.  481. 

12  Fawcett,  ‘A  Time  Limit  for  War  Crimes’,  International  and  Comparative  Law  Quarterly ,  14 
(1965),  pp.  627,  630. 

13  Graven,  ‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  p.  406;  Dautricourt,  ibid.,  p.  462;  Maktos,  ibid., 
p.  530;  G.  O.  W.  Mueller,  ibid.,  p.  534;  Sawicki,  ibid.,  p.  555;  Roling,  ibid.,  p.  548. 

14  Mertens,  op.  cit.  above  (p.  164  n.  5),  p.  101;  Jescheck,  ‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3), 
p.  522;  van  Dam,  Die  Unverjdhrbarkeit  des  Volkermordes,  Die  U NO-Konvention  vom  27.  November 
ig68  und  das  deutsche  Recht  (Mainz,  1969),  p.  43. 
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been  discarded  in  the  practice  of  the  courts,  which  regard  statutory 
limitation  as  a  purely  procedural  device15  enabling  the  State,  inter  alia , 
to  avoid  errors  of  justice.16  The  classification  of  statutory  limitation 
as  procedural,  substantive  or  mixed  is  only  relevant  in  the  context  of 
the  laws  on  criminal  procedure  but  not  for  purposes  of  constitutional 
interpretation.17  Nevertheless,  the  controversy  has  given  rise  to  another 
argument  directed  against  a  prolongation  of  limitation  periods  and 
derived  from  the  principle  of  non-retroactivity  of  criminal  law  enshrined 
in  the  constitution  itself. 

Article  103  (2)  of  the  Basic  Law  of  the  German  Federal  Republic  pro¬ 
hibits  punishment  of  acts  for  which  penal  sanctions  have  not  been  laid 
down  previously  by  statute.  This  article,  according  to  one  view,  does  not 
explicitly  prohibit  an  extension  of  limitation  periods  by  statute.  On 
another  view  a  prolongation  of  limitation  periods,  seen  as  substantive 
in  character,  would  infringe  Article  103  (2),  but  this  view  was  not  shared 
by  the  Federal  Constitutional  Court.18 

Discussions  by  German  authors  were  almost  exclusively  focused  on 
issues  of  German  constitutional  law.  The  role  of  international  law  was 
hardly  mentioned,  let  alone  seriously  examined.  However,  one  author 
doubted  whether  a  national  legislator  was  competent  to  regulate  the 
limitation  of  criminal  prosecutions  of  international  crimes,  referring  to 
the  absence  of  provisions  on  limitation  in  Article  23  of  the  Hague 
Regulations.19  Another  writer  thought  international  law  to  be  irrelevant  in 
any  event  as  it  neither  prohibited  nor  compelled  legislative  acts  by  the 
German  legislator  to  deal  with  that  question  in  conformity  with  constitu¬ 
tional  law.20 

(c)  Statutory  Developments  Since  the  Second  World  War 

German  debates  on  the  question  of  statutory  limitations  of  criminal 
prosecutions  of  crimes  began  soon  after  Nazi  Germany’s  unconditional 


15  Entscheidungen  des  Bundesverfassungsgerichts  (hereinafter  BVerfGE)  1,  418,  Neue  juristische 
Wochenschrift  (hereinafter  N.J. IV.),  1953,  p.  177;  Entscheidungen  des  Bundesgerichtshofs  in  Strafsachen 
(hereinafter  BGHSt)  2,  306;  4,  348  ff.;  8,  270. 

16  Dr.  Mertes,  Member  of  the  German  Bundestag,  166th  Session,  Bonn,  3  July  1979,  p.  13234; 
Calvelli- Adorno  distinguishes  objective  and  subjective  reasons  for  statutory  limitation,  N.J.  W.,  1965, 
pp.  273,  274;  Benda,  Verjahrung  und  Rechtsstaat,  Verfassungsprobleme  der  Verlangerung  strafrecht- 
licher  Verjahrungsfristen  (Berlin,  1965),  p.  25. 

17  Arndt,  N.J.  W.,  1961,  pp.  14,  15. 

1H  Jescheck,  Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  p.  522;  Art.  103  (2):  ‘An  act  can  be  punished 
only  if  it  was  a  punishable  offence  by  law  before  the  act  was  committed’:  Peaslee,  Constitutions  of 
Nations  (3rd  edn.),  vol.  3  (1968),  Europe ,  German  Federal  Republic,  p.  357;  BVerfGE  1,  418; 
Bl  erfGE 25,  269  ff.;  N.J.  IV. ,  1969,  pp.  1059  ff.  This  interpretation  conforms  to  the  ‘mixed’  concept  of 
prescription:  procedural  at  first,  it  takes  on  the  character  of  a  substantive  extinction  of  the  State’s  right 
to  punish  once  it  has  run  its  course  ( Strafanspruchsverjahrung ):  Glaser,  ‘Le  Projet’,  loc.  cit.  above 
(p.  163  n.  3),  p.  483;  Jescheck,  ibid.,  p.  522. 

19  Hague  Convention  No.  IV  of  18  October  1907  respecting  the  Laws  and  Customs  of  War  on  Land: 
Klug,  Juristenzeitung,  1965,  pp.  149,  152. 

20  Benda,  op.  cit.  above  (n.  16),  p.  29. 
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surrender  on  8  May  1945. 21  Following  the  assumption  of  Supreme  Power 
by  the  Allied  Powers,  Law  No.  2  of  the  Military  Government  conferred 
criminal  jurisdiction  on  allied  courts.22  However,  the  Allied  Powers  also 
made  use  of  the  power  granted  them  by  Article  III  (1)  (d)  of  Control 
Council  Law  No.  10  to  confer  jurisdiction  on  German  Courts  to  try  crimes 
against  humanity  as  defined  by  Article  II  (1)  (c)  of  that  law.23  Where 
Control  Council  Law  No.  10  was  inapplicable  in  German  Courts,  either 
for  lack  of  specific  authority  or  because  incriminated  conduct  did  not 
correspond  to  the  elements  of  crimes  laid  down  in  it,  German  general 
criminal  law  was  applied.24  The  general  provisions  of  the  German  Penal 
Code  of  1871  are  applicable  to  war  crimes  and  crimes  against  humanity.25 
Periods  of  statutory  limitation  of  prosecutions  vary  according  to  the 
gravity  of  the  crime.26  The  limitation  period  for  crimes  punishable  with 
life  imprisonment  was  twenty  years  calculated  from  the  date  of  Nazi 
Germany’s  unconditional  surrender.27  The  limitation  period  for  murder 
committed  between  30  January  1933  and  8  May  1945  was,  therefore,  due 
to  expire  on  8  May  1965  but  was  capable  of  interruption  by  judicial  acts  of 
investigation  with  respect  to  a  particular  suspect.28 

The  basic  elements  involved  in  the  recent  German  debates  are  almost 
exactly  the  same  as  those  of  the  controversy  in  the  1 960s.  On  1 1  November 

1964  the  Government  of  the  Federal  Republic  of  Germany  announced 
that  it  would  not  seek  an  extension  of  the  limitation  period  beyond  8  May 

1965  as  this  would  contravene  Article  103  (2)  of  the  Basic  Law.29  However, 

21  For  a  concise  survey  of  subsequent  legislative  developments  see  Clausnitzer,  ‘The  Statute  of 
Limitations  for  Murder  in  the  Federal  Republic  of  Germany’,  International  and  Comparative  Law 
Quarterly ,  29  (1980),  p.  473. 

22  Declaration  of  Berlin,  5  June  1945,  United  Nations  Treaty  Series,  vol.  68,  p.  190;  Military 
Gazette,  26  July  1945,  cited  by  Naegele,  N.J.W.,  i960,  p.  889. 

23  Law  No.  10  of  the  Control  Council  for  Germany  of  20  December  1945  under  the  title 
‘Punishment  of  Persons  guilty  of  War  Crimes,  Crimes  against  Peace  and  against  Flumanity’,  Official 
Gazette  of  the  Control  Council  for  Germany,  no.  3  (31  March  1946),  pp.  50-5,  quoted  in  Law  and  Legis¬ 
lation  in  the  German  Democratic  Republic,  no.  1/68,  p.  62. 

24  The  Prosecution  since  1945  of  National  Socialist  Crimes  by  Public  Prosecutors  and  Courts  in  the 
Territory  of  the  Federal  Republic  of  Germany  (compiled  by  the  Federal  Ministry  of  Justice,  1962), 
pp.  8,  9. 

25  S trafgese tzbuchfiir  das  deutsche  Reich  (hereinafter  StGB )  ( 1 5  May  1 87 1 ,  with  numerous  post-war 

amendments);  on  16  July  1979  the  16th  amendment  ( Strafrechtsanderungsgesetz )  was  adopted:  see 
p.  164  n.  6,  above.  26  StGB§f>j  (1). 

27  StGB  §  69  (1);  Bundesgerichtshof  in  Strafsachen  ( BGHSt )  (Federal  Criminal  Court),  1  StR 
299/62,  N.J.W.,  1962,  p.  2308;  reference  from  Die  Verfolgung  nationalsozialistischer  Straftaten  im 
Gebiet  der  BRD  seit  1945  (Federal  Ministry  of  Justice,  Bonn,  July  1964),  p.  57. 

28  StGB  §  68;  an  agreement  between  the  three  Western  Allied  Powers  and  the  Federal  Republic 
of  Germany  of  26  May  1952  terminated  the  occupation  regime  and  re-established  Germany  as  a 
sovereign  State:  Vertrag  liber  die  Beziehungen  zwischen  der  Bundesrepublik  Deutschland  und  den 
Drei  Machten  (Generalvertrag),  [1955]  BGBl.  II  S.  305,  United  Nations  Treaty  Series,  vol.  331, 
p.  327.  An  additional  agreement  empowered  Germany  to  deprive  Control  Council  Laws  of  their  effect 
in  the  territory  of  the  Federal  Republic:  see  Jaenicke,  Der  Abbau  der  Kontrollratsgesetzgebung  (Koln / 
Berlin,  1952),  p.  38.  Control  Council  Law  No.  10  was  consequently  repealed  in  1956:  Statute  of 
30  May  1956,  §  2,  [1956]  BGBl.  I  S.  437  (44s). 

29  Statements  by  State  Secretary  von  Hase,  11  and  20  November  1964,  Bulletin  des  Presse-  und 
Informationsamtes  der  Bundesregierung,  13  November  1964,  p.  1539;  21  November  1964,  p.  1539; 
21  November  1964,  p.  1569. 
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intensive  international  pressure  led  to  the  adoption  by  the  German 
Parliament  of  the  statute  governing  statutory  limitation  in  criminal  cases 
of  13  April  1 965. 30  In  principle  there  were  two  alternative  methods  of  pro¬ 
longing  limitation  periods  for  criminal  prosecutions:  by  statute  or  upon 
application  to  the  judge  by  the  State  prosecutor.31  Three  separate  motions 
had  to  be  considered  by  the  German  Parliament  in  March  1965.  One 
favoured  the  abolition  of  statutory  limitation  periods  for  past  and  future 
murder  and  any  other  crime  punishable  with  life  imprisonment.32  Another 
proposed  such  abolition  for  the  crimes  of  murder  as  well  as  genocide 
coupled  with  an  appropriate  constitutional  amendment.33  The  third 
proposal,  which  was  adopted,  was  for  a  simple  statute  to  bring  forward  the 
starting  date  for  the  statute  of  limitations  from  8  May  1945  to  31  Decem¬ 
ber  1949. 34  The  limitation  period  of  twenty  years  for  crimes  punishable 
with  life  imprisonment  remained  but  no  account  was  to  be  taken  of  the 
period  between  8  May  1945  and  31  December  1949. 35  The  selection  of 
dates  for  this  postponement  was  justified  on  the  ground  that  German 
criminal  tribunals  were  not  in  a  position  to  conduct  proper  criminal  pro¬ 
ceedings  before  the  end  of  1949  since  the  Allied  Powers  retained  certain 
powers  in  that  field.36  Thus  the  commencement  of  the  twenty-year  limita¬ 
tion  period  had  in  effect  been  postponed  to  31  December  1949  and  was, 
consequently,  due  to  expire  on  31  December  1969. 37  Prosecutions  of  all 
other  war  crimes  and  crimes  against  humanity  including  manslaughter 
( Totschlag )  had  been  allowed  to  become  statute-barred  already  by  8  May 
i960  and  had  at  any  rate  been  dealt  with  until  then  as  offences  of  merely 
aiding  and  abetting  manslaughter  or  murder.38  Some  commentators 
expressed  doubt  as  to  the  constitutionality  of  the  statute  and  argued  that 
only  a  constitutional  amendment  could  eliminate  the  conflict  with  Article 


30  Gesetz  fiber  die  Berechnung  strafrechtlicher  Verjahrungsfristen,  13  April  1965,  [1965]  BGBl 
I  S.  315. 

31  Draft  by  the  Criminal  Law  Commission  of  the  Federal  Minister  of  Justice  (1959),  §  136  (1): 
Naegele,  loc.  cit.  above  (p.  167  n.  22),  p.  891. 

32  Member  of  Parliament  Benda  and  49  Christian  Democratic  Deputies  (C.D.U.),  Bundestag- 
drucksache,  IV/2965. 

33  Socialist  Party  (S.D.P.),  ibid.,  IV/3 161 ,  3162. 

34  Dr.  Glide  (C.D.U.)  and  others:  adopted  by  364  votes,  96  against,  4  abstentions;  cf.  Grfinwald, 
MonatsschriftfiirdeutschesRecht,  1965,  p.  521. 

35  These  are  the  dates  of  the  German  military  capitulation  (Amtsblatt  des  Kontrollrats  in  Deutsch¬ 
land,  Erganzungsheft  I,  p.  6)  and  of  the  re-establishment  of  German  jurisdictional  sovereignty, 
respectively. 

36  Cf.  Arts.  4  and  6  of  the  London  Agreement  of  8  August  1945,  official  U.K.  text  in  Misc.  No.  10 
(Cmd.  6668);  Art.  1  of  Regulation  No.  7  of  the  U.S.  Military  Government  for  Germany  of  18  October 
1946  concerning  the  constitution  and  jurisdiction  of  certain  military  tribunals,  German  text  in 
Heinze- Schilling,  Die  Rechtsprechung  der  Niirnberger  Militartribunale  (Bonn,  1952),  p.  327. 

37  Graven,  ‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  p.  402,  suggests  that  that  reasoning  would  have 
justified  a  further  postponement  to  5  May  1955,  on  which  day  the  Paris  Treaty  of  24  October  1954 
between  the  Federal  Republic  and  the  Western  Allies  took  effect,  restoring  full  jurisdictional 
competence  to  German  tribunals:  text  in  United  Nations  Treaty  Series ,  vol.  33 1,  p.  327. 

Gorner-Schumann,  UN.  ^Convention  fiber  Unverjiihrbarkeit  von  Kriegsverbrechen  und  Ver- 
brechen  gegen  die  Menschlichkeit— ein  Beitrag  zur  Forderung  des  Friedens’,  Deutsche  Aussenpolitik, 
1969,  pp.  279,  296,  302. 
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io3  (2)  °f  the  Basic  Law.39  However,  the  dominant  opinion  deemed  the 
statute  compatible  with  the  Basic  Law40  while  some  thought  it  ought  to 
have  gone  further  so  as  to  include  National  Socialist  crimes.41  The 
prevalent  opinion  is  supported  by  dicta  of  the  Federal  Constitutional 
Court  in  which  it  has  taken  the  view  that  a  statute  which  amends  or  sup¬ 
plements  provisions  concerning  the  interruption  of  limitation  periods  for 
criminal  prosecutions,  even  with  retroactive  effect,  does  not  infringe 
Article  103  (2)  of  the  Basic  Law  provided  such  a  statute  is  only  made 
applicable  when  the  limitation  period  has  not  yet  expired.  Nevertheless, 
the  annulment  of  an  already  completed  limitation  period  is  still  regarded 
as  unconstitutional.42 

This  debate,  it  must  be  said  once  again,  focused  exclusively  on  the  Con¬ 
stitution,  particularly  the  fundamental  principles  of  equality  (Article  3), 
legality  (Article  20)  and  protection  of  an  accused  person  (Article  103)  and 
was  aptly  described  as  reflecting  the  well-known  German  ‘ Rechtsstaat- 
lichkeitskomplex' ,43  Despite  the  fact  that  the  Federal  Constitutional  Court 
had  declared  the  statute  of  1 3  April  1 965  to  be  compatible  with  Article  103 
(2)  of  the  Basic  Law,44  it  soon  became  clear  that  only  a  small  fraction  of 
the  suspected  war  crimes  and  crimes  against  humanity  would  have  been 
investigated  by  3  1  December  1969. 45  Another  statute,  therefore,  extended 
the  limitation  period  for  the  most  serious  crimes  from  twenty  to  thirty 
years  and  completely  abolished  any  limitation  for  genocide.46  This  statute 
also  failed  to  give  special  consideration  to  crimes  committed  during  the 
National  Socialist  era. 

Previously  the  German  Federal  Republic  had  acceded  to  the  Genocide 
Convention47  and  had  inserted  paragraph  220a48  into  the  Criminal  Code  to 
implement  Articles  I  and  V  of  the  Convention  with  effect  from  22  Feb¬ 
ruary  1 95 5. 49  Consequently  paragraph  220a  only  applies  to  acts  committed 

39  e.g.  Amdt,  loc.  cit.  above  (p.  166  n.  17);  Griinwald,  loc.  cit.  above  (p.  168  n.  34). 

40  e.g.  Benda,  op.  cit.  above  (p.  166  n.  16),  p.  28,  and  for  further  references,  Naegele,  loc.  cit.  above 
(p.  167  n.  22),  p.  891. 

41  Klug,  Juristenzeitung,  1965,  p.  151;  Calvelli-Adorno,  loc.  cit.  above  (p.  166  n.  16),  p.  275. 

42  BVerfGE  25,  269. 

43  Hofmeyer,  referring  to  an  English  newspaper  report,  in  ‘Probleme  der  Verfolgung  und  Ahndung 

von  nationalsozialistischen  Gewaltverbrechen’,  Deutscher  Juristentag ,  Sonderveranstaltung,  46  (1967), 
p.  C39.  44  Seep.  166 n.  18,  above. 

45  Mertens,  op.  cit.  above  (p.  164  n.  5),  pp.  178-80. 

46  Cf.  Governmental  Draft  for  a  new  criminal  code  ( StGB )  1962,  Bundestagdrucksache,  S.  257/8; 
9th  Amendment  of  Criminal  Law  Statute  (9.  Strafrechtsanderungsgesetz),  Statute  of  4  August  1969, 
[1969]  BGBl.  I  S.  1065. 

47  Convention  on  the  Prevention  and  Punishment  of  the  Crime  of  Genocide  of  9  December  1948, 
United  Nations  Treaty  Series,  vol.  78,  p.  277;  U.N.  Doc.  E/CN. 4/906,  paras.  20-42. 

48  By  Art.  2  of  the  Statute  of  9  August  1954,  [1954]  BGBl.  II  S.  729.  Paragraph  220a  reads:  ‘(1) 

Anybody  who,  with  the  design  of  wholly  or  partially  destroying  a  national,  racial,  religious  or  ethnic 
group,  intentionally  (1)  kills  a  member  of  the  group,  (2)  subjects  members  of  the  group  to  severe 
physical  and  mental  harm,  especially  of  the  kind  described  in  S.  224,  (3)  places  the  group  under  living 
conditions  which  are  designed  to  bring  about  wholly  or  partially  the  physical  destruction  of  its 
members,  (4)  imposes  regulations  designed  to  prevent  procreation  within  the  group,  (5)  transfers  by 
force  the  children  of  the  group  into  another  group,  shall  be  punished  for  genocide  by  confinement 
in  a  penitentiary  for  life. . .’.  49  Promulgation  of  i4March  1955,  [1955]  BGBL  IIS.  210. 
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after  its  entry  into  force  but  is  not  subject  to  any  statutory  limitation.50 
Genocide  committed  prior  to  this  date  as  well  as  the  murder  of  political 
opponents,  murder  of  prisoners  and  prisoners  of  war  by  reason  of  their 
illness  or  incapacity  to  work,  euthanasia  of  mentally  ill  persons,  killings 
in  the  course  of  medical  experiments  and  killings  of  individuals  without 
aiming  at  a  group  are  not  within  the  scope  of  paragraph  220a.51  It  is  the 
prosecution  of  major  crimes  such  as  these  which  would  have  become 
statute-barred  after  31  December  1979. 

( d )  The  Statute  of  16  July  igyg 

In  1979  the  German  Bundestag  had  to  consider  two  draft  statutes  both 
of  which  purported  to  abolish  statutory  limitation  for  murder.52  One 
merely  envisaged  the  abolition  of  statutory  limitation  for  common  murder 
generally,  the  other  only  with  respect  to  murder  which  also  constitutes 
genocide  or  war  crimes  as  proscribed  by  the  Genocide  and  Geneva  Con¬ 
ventions.  Supporters  of  the  first  proposal  pointed  out  that  the  second 
might  imply  a  circumvention  of  Article  103  (2)  of  the  Basic  Law,  that  the 
possible  unwillingness  of  the  courts  to  subsume  the  most  serious  crimes 
under  the  Conventions  might  result  in  the  highly  undesirable  consequence 
of  according  them  the  benefit  of  statutory  limitation  for  common  murder, 
and  that  predictions  that  this  would  involve  only  a  very  few  cases  could 
not  safely  be  made.  Proponents  of  the  second  solution53  stressed  that 
the  German  legislature  had  already  introduced  a  qualitative  distinction 
between  common  murder  on  the  one  hand  and  genocide54  and  war  crimes 
on  the  other,  in  compliance  with  international  legal  obligations,55  that  it  is 

50  German  Basic  Law,  Art.  103  (2);  StGB  §  1;  Statute  of  4  August  1969  (p.  164  n.  5  and  p.  169  n.  46, 
above). 

51  HeimeshofF,  Deutsche  Richter zeitung,  July  1979,  pp.  214,  215,  arguing  against  the  abolition  of 
statutory  limitation  as  a  time-honoured  achievement  of  nineteenth-century  liberalism. 

52  German  Bundestag,  Stenographic  Protocol,  145th  Session  (29  March  1979)  and  166th  Session  (3 

July  1979).  53  Maihoferet al.,  ibid.,  145th  Session,  pp.  11596  ff.;  166th  Session,  pp.  13260  ff. 

54  Sections  220a  and  78  (2)  of  the  Criminal  Code. 

55  Mainly  under  the  Genocide  and  Geneva  Conventions.  For  other  legal  developments,  see 
European  Convention  on  the  Non-applicability  of  Statutory  Limitation  to  Crimes  against  Humanity 
and  War  Crimes,  European  Treaty  Series,  no.  82  (February  1974)  (France  and  the  Netherlands  have 
signed),  and  motion  for  a  resolution  tabled  by  Sir  Geoffrey  de  Freitas  et  al.  of  14  February  1979, 
European  Parliament  Working  Documents,  Doc.  625/78  (see  p.  164  n.  8,  above);  see  also  oral  question 
0~9i/78of  1  February  1979;  Stoffelen  Report  on  statutory  limitation  of  war  crimes  and  crimes  against 
humanity,  Parliamentary  Assembly  of  the  Council  of  Europe,  31  January  1979,  Doc.  4275;  Recom¬ 
mendation  855  by  the  Legal  Affairs  Committee  of  2  February  1979;  European  Convention  for  the 
Protection  of  Human  Rights  and  Fundamental  Freedoms,  Art.  7  (2),  United  Nations  Treaty  Series, 
vol.  213,  p.  221;  United  Nations  Convention  on  the  Non-applicability  of  Statutory  Limitations  to 
War  Crimes  and  Crimes  against  Humanity  adopted  by  G.A.  Res.  2391  (XXIII)  of  26  November  1968, 
General  Assembly  Official  Records,  23rd  Session,  Supplement  No.  18  (A/7218),  p.  40,  United  Nations 
Treaty  Series,  vol.  754,  p.  73  (twenty-four  States  had  ratified  or  acceeded  to  it  as  at  31  December  1981: 
ST/LEG/SER  L/12);  G.A.  Res.  2784  (XXVI):  inter  alia,  Commission  on  Human  Rights  to  study  and 
recommend  further  elaboration  of  international  instruments  to  deal  with  crimes  against  humanity.  See 
further  Lerner,  ‘The  Convention  on  the  Non-applicability  of  Statutory  Limitations  to  War  Crimes’, 
Israel  Law  Review ,  4  (1969),  pp.  512  ff.;  Abbatescianni,  ‘La  Prescrizione  dei  crimini  nazisti  et  la  Con- 
venzione  Europea  del  25  Gennaio  1964’,  La  Comunita  Internazionale,  35  (1980),  no.  1,  pp.  19  ff.; 
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intolerable  to  equate  murder  for  private  motives  with  the  organized  mass 
murder  characteristic  of  the  National  Socialist  regime,56  that  expert  con¬ 
stitutional  lawyers  considered  the  issue  of  prosecutions  based  on  the 
Conventions  as  a  preliminary  procedural  question  not  giving  rise  to  any 
conflict  either  with  Article  103  (2)  of  the  Basic  Law57  or  with  the  constitu¬ 
tional  principle  of  equality58  as  both  the  substance  and  the  purpose  of 
punishment  are  different  in  ordinary  murder  and  in  genocide,59  and  that 
such  differentiation  could  not,  therefore,  be  treated  as  being  arbitrary  and 
illegal.60 

This  latter  proposal  was  decisively  defeated.  The  statute  which  was 
adopted  on  16  July  1979  reflects  the  former  alternative.  According  to  the 
amended  paragraph  78  (2)  of  the  Criminal  Code  murder — like  genocide — 
is  no  longer  subject  to  statutory  limitation.  This  solution,  which  is  now 
operative,  permits  further  prosecutions  of  Nazi  murderers  whether  or  not 
the  murders  constitute  war  crimes.  However,  genocidal  acts,  whether  they 
involve  killing  or  not,  which  were  committed  during  the  National  Socialist 
regime61  are  not  subject  to  penal  sanctions,  since  the  statute  passed  for  the 
purpose  of  implementing  the  Genocide  Convention  (paragraph  220a, 
Criminal  Code)  was  to  apply  only  to  those  acts  of  genocide  which  took 
place  after  its  coming  into  force.  The  defeated  counter-proposal,  by 
contrast,  would  have  allowed  the  prosecution  of  those  who  were  guilty 
of  genocide  under  the  National  Socialist  regime  without  any  limitation  as 
to  time,  while  allowing  other  prosecutions  for  murder  to  become  statute- 
barred  at  the  end  of  the  year  1979. 62  The  vast  majority  of  the  members  of 
the  German  Bundestag  thus  agreed  to  an  equation  of  wartime  murder  and 
ordinary  murder  and  implicitly  refused  to  accept  the  existence  of  an 
obligation  under  international  law  to  treat  genocide  as  a  separate  crime 
punishable  as  such  even  if  committed  prior  to  the  Genocide  Convention. 
Although  the  very  reason  for  the  debate  on  statutory  limitation  was  the 
imminent  statutory  bar  to  the  prosecution  of  crimes  committed  during 
the  National  Socialist  era — that  is,  of  crimes  of  a  specific  kind  committed 


Lakshamanan,  ‘The  Convention  on  the  Non-applicability  of  Statutory  Limitations  to  War  Crimes 
and  Crimes  against  Humanity’,  Indian  Journal  of  International  Law ,  9  (1969),  pp.  221  ff. 

56  Maihofer,  loc.  cit.  above  (p.  170  n.  53),  145th  Session,  p.  1 1600. 

57  Frowein,  referred  to  by  Maihofer,  ibid.,  166th  Session,  p.  13262. 

58  Art.  3,  Basic  Law  of  the  Federal  Republic  of  Germany  (Art.  3GG,  Grundgesetz  fur  die  Bundes- 
republik  Deutschland,  23  May  1949,  [1949]  BGBl.  I  S.  1). 

59  Bockenforde,  referred  to  by  Maihofer,  loc.  cit.  above  (p.  170  n.  53),  166th  Session,  p.  13262. 

60  BVerfGE  x,  52  and  20,  33. 

61  Killing  of  members  of  a  national,  racial,  religious  or  ethnic  group  with  intention  to  cause  the  total 
or  partial  destruction  of  the  group  is  only  one  and  the  most  serious  of  offences  prescribed  by  Art.  220a; 
others  involve,  for  example,  the  infliction  of  severe  bodily  and  psychological  damage:  see  text  of  Art. 
220a,  p.  169  n.  48,  above. 

62  Per  Maihofer,  loc.  cit.  above  (p.  170  n.  53),  145th  Session,  p.  11600;  ‘crimes  against  humanity’ 
constitute  a  new,  separate  crime  which  is  not  merely  a  conglomerate  of  crimes  known  to  the  criminal 
law  of  civilized  nations:  Kraus,  Kontrollratsgesetz  No.  10  (Hamburg,  1948),  p.  76.  See  also  the  British 
regulation  No.  47  of  30  August  1946,  referred  to  by  Kraus,  providing  for  prosecution  of  certain  crimes 
against  humanity  and  against  applicable  German  criminal  law  in  the  alternative:  ibid. 
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during  a  specific  period  of  time— the  German  Parliament  chose  to  treat  the 
matter  as  one  of  ordinary  murder,  for  which,  to  be  sure,  nobody  would 
have  contemplated  an  abolition  of  statutory  limitation  in  the  first  place. 
The  minority  view  was  that  the  Federal  Republic  of  Germany  had  a  duty 
under  general  international  law  to  punish  war  crimes  and  crimes  against 
humanity  without  any  time  limit  and  that  the  Genocide  and  Geneva 
Conventions  had  merely  codified  existing  customary  law.  The  rejection 
of  this  view  appears  to  imply  a  denial  that  such  a  duty  existed  (by  virtue 
of  Article  25  of  the  Basic  Law)  prior  to  Germany’s  acceptance  of  the  con¬ 
ventional  obligations.63 

However,  the  presumption  of  an  implicit  rejection  of  a  duty  to  punish 
war  crimes  and  crimes  against  humanity  under  general  international  law 
may  not  be  justifiable  in  view  of  two  factors  which  emerged  from  these 
debates:  first,  the  conspicuous  absence  of  arguments  based  on  Article  25 
of  the  Basic  Law  even  by  proponents  of  the  rejected  draft  statute  and, 
secondly,  the  view  that  the  decision  was  one  of  German  legal  policy,  albeit 
with  some  foreign  interest.  Whether  and  to  what  extent  the  outcome  of  the 
German  debate  reflects,  if  only  by  implication,  a  rejection  of  the  relevant 
principles  of  generally  binding  international  law  can  only  be  ascertained 
after  an  examination  of  those  very  principles. 

III.  Principles  of  International  Criminal  Law 

(a)  General  Notions 

International  criminal  law  is  ‘a  hybrid  between  international  law  and 
criminal  law’.64  Many  of  the  terminological  and  conceptual  difficulties 
which  have  accompanied  its  emergence  as  a  separate  branch  of  inter¬ 
national  law  are  attributable  to  this  dual  nature.  Frequently,  such  diffi¬ 
culties  are  confounded  by  the  monist-dualist  controversy  regarding  the 
relationship  of  international  law  and  municipal  law.  It  is  not  necessary  to 
recapitulate  these  doctrinal  positions  in  the  present  context.  Suffice  it  to 
recall  that  substantive  international  criminal  law,  whether  customary 
or  conventional  in  nature,  has  evolved  rules  prohibiting  certain  conduct 
as  violating  fundamental  international  interests. 

Generally  speaking,  crime  is  unlawful  conduct  which  attracts  the 
response  of  penal  sanction.  In  municipal  law  ‘criminality’  presupposes 
both  illegality  and  penal  sanctions  as  essential:  not  all  unlawful  conduct 
is  criminal.  The  distinction  between  illegality  and  criminality  is  equally 
important  in  international  law.  Without  it  every  violation  of  international 
law  imputable  to  an  individual  acting  in  the  name  of  a  State  would  involve 
individual  criminal  responsibility.  In  the  absence  of  clear  rules  in  inter- 

63  Art.  25:  ‘The  general  rules  of  public  international  law  are  an  integral  part  of  federal  law.  They 
shall  take  precedence  over  the  laws  and  shall  directly  create  rights  and  duties  for  the  inhabitants  of  the 
federal  territory’:  Peaslee,  op.  cit.  above  (p.  166  n.  1 8). 

64  Bassiouni,  International  Criminal  Law:  A  Draft  International  Criminal  Code  (1980),  p.  21. 
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national  law  as  to  the  criminal  character  or  punishment  of  certain  pro¬ 
hibited  conduct,  the  International  Military  Tribunal  of  Nuremberg 
referred  to  the  intention  of  the  international  community65  as  the  deciding 
factor.66 

Similarly,  the  International  Law  Commission  defined  as  an  international 
crime  ‘an  internationally  wrongful  act’  in  breach  of  ‘an  international 
obligation  so  essential  for  the  protection  of  fundamental  interests  of  the 
international  community  that  its  breach  is  recognized  as  a  crime  by  the 
community  as  a  whole’.67  For  instance,  definitions  by  the  United  Nations 
of  ‘a  war  of  aggression’  as  ‘a  crime  against  the  peace’  and  of  aggression 
itself  as  ‘the  most  serious  and  dangerous  form  of  the  illegal  use  of  force’ 
lend  support  to  the  contention  that  violations  of  obligations  of  ‘agreed 
ius  cogens' ,  such  as  those  relating  to  the  use  of  force  by  States,  self- 
determination  and  genocide,  constitute  international  crimes.68  There  is, 
moreover,  a  pattern  of  progressive  proscription  of  conduct  harmful  to  vital 
international  interests.69  Thus  piracy,  for  instance,  was  recognized  in 
customary  international  law  as  a  ‘ delictum  iuris  gentium’ ,  a  ‘crime  against 
humanity’.70  This  category  of  offence  was  subsequently  added  to  by 
conventions  on,  for  instance,  the  slave  trade,  traffic  in  narcotics  and 
counterfeiting  of  currency.  Similarly,  the  scope  of  war  crimes  recognized 
by  customary  international  law  was  greatly  enlarged  by  general,  though 
often  imprecise,  treaties,  and  in  particular  by  the  Hague  and  Geneva 
Conventions.71 

Although  international  criminal  law  may  not  as  yet  have  fully  developed 
its  ‘general’  part,  a  certain  number  of  principles  can  be  discussed. 


66  This  notion  was  frequently  invoked  during  the  proceedings  of  the  Nuremberg  trial:  cf. 
Descheemaeker,  ‘Le  Tribunal  militaire  international  des  grands  criminels  de  guerre’,  Revue  generate 
de  droit  international  public,  50  (1946),  pp.  240,  288;  Ottolenghi,  ‘Le  Probleme  des  criminels  de 
guerre’,  Revue  de  droit  international,  de  sciences  diplomatiques  et  politiques ,  24  (1946),  pp.  1,  7;  Brierlv, 
Acta  Scandinavica  Juris  Gentium,  vol.  7,  no.  1  (1936),  p.  12. 

66  ‘The  Charter  and  Judgment  of  the  Nuremberg  Tribunal,  History  and  Analysis’,  Memorandum 
submitted  by  the  Secretary-General,  U.N.  Doc.  A/CN.4/5  (3  March  1949),  p.  46. 

67  I.L.C.  Draft  Articles  on  State  Responsibility,  Art.  19  (2),  Yearbook  of  the  International  Law 
Commission,  1976,  vol.  2,  pt.  2,  pp.  73  ff.,  U.N.  Doc.  A/CN.4/L. 263/Add.  1.  Cf.  Dupuy,  ‘Observa¬ 
tions  sur  le  “crime  international  de  l’Etat”’,  Revue  generate  de  droit  international  public,  84  (1980), 
pp.  449  ff. 

68  An  interesting  separate  question  is  raised  as  to  the  relationship  between  violations  of  obligations 
of  so-called  ‘agreedjws  cogens’  and  the  concept  of  an  international  crime.  For  the  concept  of  ‘agreedj'zM 
cogens’  see  Brownlie,  Principles  of  Public  International  Law  (3rd  edn,,  1979),  p.  5  1 5  • 

69  Bassiouni,  op.  cit.  above  (p.  172  n.  64),  p.  13. 

70  Malezieux,  ‘Le  Statut  international  des  criminels  de  guerre’,  Revue  generate  de  droit  international 
public,  48/9  (1941-5),  pp.  167,  175.  It  must  be  said,  though,  that  these  concepts  are  not  identical: 
delicta  juris  gentium  also  denote  universal  jurisdiction,  which  is  not  an  inherent  element  of  a  ‘crime 
against  humanity’. 

71  ‘Historical  Survey  of  the  Question  of  International  Criminal  Jurisdiction’,  Memorandum 
submitted  by  the  Secretary-General  pursuant  to  G.A.  Res.  175  (II),  U.N.  Doc.  A/CN.4/7  Rev.  1,  p.  1 . 
As  in  municipal  criminal  law,  special  substantive  rules  have  preceded  them:  Plawski,  Etude  des 
principes  fondamentaux  du  droit  international  penal  (Paris,  1972),  P-  142. 
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( b )  The  Principle  of  nullum  crimen  sine  lege  and  nulla  poena  sine  lege 

It  is  widely  acknowledged  that  the  complementary  principles  of  nullum 
crimen  sine  lege  and  nulla  poena  sine  lege  have  become  the  basis  of  the 
legality  of  penal  laws  and  penalties:  no  person  is  criminally  liable  for  any 
conduct  unless  such  conduct  was  specifically  proscribed  and  sanctioned 
by  law.  The  principle,  which  is  a  product  of  eighteenth-century  rational¬ 
ism,  was  taken  up  by  the  French  Revolution  in  an  attempt  to  protect 
individual  liberty  from  arbitrary  interference  in  the  name  of  despotic 
rulers.72  As  an  expression  of  specific  social  values  regarding  the  individual 
within  a  community,  its  essentially  relative  character  has  been  exposed 
from  time  to  time.  During  profound  revolutionary  changes  in  the  life  of 
States  the  principle  of  legality  has  often  been  suspended.73  It  has  also 
sometimes  been  criticized  as  constituting  a  privilege  of  criminals  at  the 
expense  of  society,74  and  it  has  been  pointed  out  that  an  excess  of  legality 
might  have  the  result  of  turning  ‘summum  ius ’  into  ‘ summa  iniuria'  .75 

One  of  the  many  issues  involved  in  doctrinal  debates  among  continental 
scholars  sparked  offby  the  Nuremberg  trials  concerned  the  question  of  the 
validity  in  international  law  of  the  municipal  concept  of  the  legality  of 
crimes  and  penalties.  Both  aspects  of  the  legality  principle  are  inseparably 
linked  in  a  municipal  context.  For  instance,  Article  103  (2)  of  the  German 
Basic  Law  prohibits  retroactive  or  analogous  application  of  penal  laws  with 
respect  to  both  crimes  and  penalties  and  requires,  in  the  interest  of  legal 
certainty,  that  their  formulation  be  precise  and  clear.76  The  importance  of 
custom  in  international  law  in  general  and  its  influence  on  the  formulation 
of  ‘written’  conventional  law  in  particular  make  it  necessary  to  consider 
the  validity  of  both  aspects  of  the  principle  of  legality  separately. 

1 .  Nullum  crimen  sine  lege 

There  are  scarcely  any  clearly  defined  sets  of  incriminating  facts 
( Tatbestande )  in  a  technical  sense  in  international  law.77  On  the  other 

72  Beraud,  ‘Le  Droit  penal  et  les  dictateurs’,  Revue  de  science  criminelle,  3  (1938),  pp.  672,  676;  cf. 
Art.  8  of  the  Constitution  of  1791;  with  respect  to  penal  laws,  Portalis  is  quoted  as  saying:  ‘En  matiere 
criminelle,  il  faut  des  lois  precises’,  from  Jescheck,  ‘Politique  criminelle  moderne  en  Allemagne  et  en 
France’,  Revue  de  science  criminelle  et  de  droit  penal  compare’,  23  (1968),  pp.  519,  533. 

73  See,  for  instance,  the  German  National  Socialist  Act  of  28  June  1935  which  replaced  the  principle 
of  legality  with  the  principle  of  analogy:  nullum  crimen  sine  poena  (?);  ‘gesundes  Volksempfinden ’  was  to 
supplement  the  legal  system  of  incriminations:  ‘Any  person  who  commits  an  act  which  the  law  declares 
to  be  punishable  or  which  is  deserving  of  any  penalty  according  to  the  fundamental  conceptions  of 
penal  and  sound  popular  feeling,  shall  be  punished.  If  there  is  no  penal  law  directly  covering  an  act  it 
shall  be  punished  under  the  law  of  which  the  fundamental  conception  applies  most  nearly  to  the  said 
act  ,  quoted  from  Wise,  'Note  on  International  Standards  of  Criminal  Law  and  Administration’,  in 
Mueller  and  Wise  (eds.),  International  Criminal  Law  (1965),  pp.  135,  149.  See  also  Pella,  La  Guerre- 
crime  et  les  criminels  de  guerre  (Neuchatel,  1964),  pp.  88,  93;  Beraud,  loc.  cit.  (previous  note). 

74  Wegner,  Kriminelles  Unrecht,  Staatsunrecht  und  Volkerrecht,  Hamburgische  Schriften  zur 
gesamten  Strafrechtswissenschaft,  Heft  7  (1925),  p.  26. 

75  Pella,  op.  cit.  above  (n.  73),  p.  93. 

76  Jescheck,  loc.  cit.  above  (n.  72),  p.  532. 

77  Wegner,  op.  cit.  above  (n.  74),  p.  18. 
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hand,  there  are  numerous  norms  (leges)  of  positive  international  law  which 
proscribe  certain  conduct  while  obliging  States  to  implement  those  norms 
by  providing  for  criminal  prosecutions  and  penalties.78  The  great  number 
of  norms  are  in  fact  dealing  with  only  a  few  sets  of  incriminating  facts  and 
this  has  led  some  commentators  to  suggest  that  the  maxim  be  left  aside.79 
Moreover,  it  would  seem  to  be  irrelevant  in  the  eyes  of  those  writers  who 
take  the  view  that  municipal  criminal  law  has  no  role  to  play  in  the  repres¬ 
sion  of  crimes  against  the  laws  and  customs  of  war  as  the  right  to  repress 
them  derives  from  international  law  and  pertains  to  each  belligerent  State 
by  virtue  of  the  laws  of  war.80  The  same  ambiguity  does  not  exist  with 
respect  to  crimes  against  humanity  as  crimes  falling  in  that  category  have 
always  been  dealt  with  in  the  municipal  criminal  laws  of  States.81 

2.  Nulla  poena  sine  lege 

Difficulties  are  greater  with  respect  to  penalties  as  there  are  no  inter¬ 
national  conventions  stipulating  penal  sanctions.82  The  International 
Military  Tribunal  in  Nuremberg  refused  to  ascribe  to  the  principles  of 
legality  an  absolute  value  when  it  said  ‘that  the  maxim  nullum  crimen  sine 
lege  is  not  a  limitation  of  sovereignty  but  is  in  general  a  principle  of 
justice’.83  This  can  only  mean  that  the  principle  is  to  protect  the  innocent 
and  to  ensure  respect  for  the  law  itself  and  that  it  must  not  be  used  as  an 
obstacle  to  prosecution  and  punishment. 

A  number  of  writers,  therefore,  would  dispense  with  the  principle  of 
legality  altogether,  considering  that  the  mere  proscription  of  certain 
conduct  as  unlawful  without  specific  sanctions  satisfies  the  need  for  justice 
in  the  flexible  international  legal  order.84  A  majority  of  writers,  on  the 
other  hand,  accept,  albeit  for  different  reasons,  that  the  importance  of 
unwritten  customary  law  as  a  source  of  law  precludes,  as  it  does  to  some 
extent  in  common  law  jurisdictions,  a  strict  application  of  the  principle 
of  legality  in  both  senses.  It  is  even  rare  for  international  conventions 
specifically  to  describe  prohibited  conduct  in  terms  of  criminality  or  to 
provide  specific  sanctions.  The  only  requirement  is  a  prohibitive  norm 
of  international  law,  whether  conventional  or  customary,  without  the 

78  See,  for  instance,  the  Hague  Conventions  of  1899  and  1907;  Peace  Treaty  of  Versailles,  Art.  228; 
Roudenko,  ‘Expose  introductif  devant  le  Tribunal  Militaire  International  a  Nuremberg’,  Articles  et 
Documents ,  Secretariat  d'Etat  a  La  Presidence  du  Conseil  et  a  V Information  (Paris,  12  March  1946), 
no.  501,  pp.  2  and  3.  79  Wegner,  op.  cit.  above  (p.  174  n.  74),  p.  23. 

80  Brierly,  ‘War  Crimes:  what  the  law  can  do’,  The  Observer,  8  April  1945;  ‘The  Nature  of  War 
Crimes  Jurisdiction’,  The  Norseman,  May-June  1944,  pp.  166-72. 

81  Pella,  op.  cit.  above  (p.  174  n.  73),  p.  80;  Plawski,  op.  cit.  above  (p.  173  n.  71),  p.  146. 

82  Plawski,  ibid.,  p.  147;  Bassiouni,  op.  cit.  above  (p.  172  n.  64),  p.  23. 

83  Judgment  of  the  I.M.T.,  reproduced  in  American  Journal  of  International  Law,  41  ( 1 947), 
pp.  172  ff.  at  p.  217. 

84  Dahm,  Zur  Problematik  des  V biker  strafrechts  (Gottingen,  1956),  pp.  62  ff.,  65,  and  in  Volkerrecht, 
vol.  3  (1961),  p.  317;  Glaser,  ‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  p.  482:  nullum  crimen  sine  jure 
praevia.  For  Kelsen,  Peace  Through  Law  (1944),  p.  87,  and  Stone,  Legal  Controls  of  International 
Conflict  (1954),  pp.  70,  369,  there  is  no  principle  of  international  law  forbidding  the  enactment  of  ex 
post  facto  laws. 
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stipulation  or  fixing85  of  penalties.86  In  a  sense  both  types  of  norms  of 
international  law  are  1  leges  imperfectae :  customary  law  for  want  of  pre¬ 
cision,  conventions  for  lack  of  completeness  and  of  self-executing 
qualities.  However,  it  is  those  norms  which  must  be  examined  next. 

(c)  Crimes  Proscribed  by  International  Law 

Definitions  of  war  crimes  suggested  by  legal  writers  exhibit  a  confusing 
divergence  of  criteria.  Some  writers  adopt  a  broad  definition  which 
includes  crimes  against  humanity  and  crimes  against  the  peace.87  Others 
restrict  their  definitions  to  violations  of  the  ius  in  bello88  or  include  the 
element  of  sanction.89  Yet  others  either  contemplate  only  the  most  serious 
violations90  or  consider  even  violation  of  general  principles  of  criminal  law 
sufficient  to  constitute  war  crimes.91 

In  view  of  such  differences  of  opinion  it  becomes  even  more  imperative 
to  use  the  term  ‘war  crime’  in  its  technical  meaning  only  and  not  to  treat  it 
as  being  coextensive  with  morally  reprehensible  conduct  in  war.  This  is 
the  only  way  to  eliminate  the  possibility  of  manipulation  of  the  concept  for 
political  ends  in  a  world  which  is  deeply  divided.92  An  important  state¬ 
ment  of  war  crimes  as  violations  of  the  laws  and  customs  of  war  is  to  be 
found  in  Article  6  (b)  of  the  Charter  annexed  to  the  London  Agreement,  an 
article  by  which  the  International  Military  Tribunal  was  bound.  Never¬ 
theless,  it  is  generally  recognized  that  Article  6  (b)  defined  war  crimes  in 
conformity  with  customary  international  law.93  Crimes  against  humanity 

85  Bassiouni,  op.  cit.  above  (p.  172  n.  64),  at  pp.  7,  23. 

86  Jescheck,  Die  Verantwortlichkeit  der  Staatsorgane  nach  Volkerstrafrecht.  Eine  Studie  zu  den 
Niirnberger  Prozessen  (Bonn,  1952),  p.  370;  Triffterer,  Dogmatische  Untersuchungen  zur  Entwicklung 
des  materiellen  V biker  strafrechts  seit  Number g  (Freiburg,  1966),  p.  127  and  for  many  further 
references;  for  an  excellent  and  detailed  analysis  of  doctrinal  opinion  with  regard  to  Control  Council 
Law  No.  10  see  Meyrowitz,  La  Repression  par  les  tribunaux  allemands  des  crimes  contre  l  ’humanite  et  de 
V appartenance  a  une  organisation  criminelle  en  application  de  la  loi  No.  10  du  Conseil  de  Controle  Allie 
(Paris,  i960),  pp.  348  ff.;  Ganshof  van  der  Meersch,  ‘Justice  et  droit  international  penal’,  Revue  de 
droit  penal  et  de  criminologie,  1961,  pp.  3,  24;  Graven,  Revue  de  droit  international ,  de  sciences  diplo- 
matiques  et  politiques,  24  (1946),  pp.  183  ff.;  Donnedieu  de  Vabres,  ‘Le  Proces  de  Nuremberg  devant 
les  principes  du  droit  penal  international’,  Recueil  des  corns ,  70  (1947-1),  pp.  481,  574. 

87  Greenspan,  The  Modern  Law  of  Land  Warfare  (1959),  p.  419,  defines  war  crimes  as  ‘those  illegal 
actions  in  relation  to  the  inception  or  conduct  of  warfare  for  which  there  may  be  either  state  or 
individual  responsibility  or  both,  and  which  may  be  visited  on  the  individual  offenders  by  capture 
and  punishment’. 

88  Wheaton,  International  Law ,  vol.  2  (7th  English  edn.,  1944),  p.  240:  ‘infringements  of  .  .  . 
martial  law  are  regarded  as  war  crimes’. 

89  Briggs,  The  Law  of  Nations  (2nd  edn.,  1953),  p.  1018:  ‘which,  by  international  law,  a  belligerent 
State  may  enforce  through  its  national  military  tribunals’. 

90  Jescheck,  Worterbuch  des  Volkerrechts,  Bd.  2,  p.  373:  ‘schwerwiegende  Verletzungen  des 
Kriegsvolkerrechts’ . 

91  Glueck,  War  Criminals  and  their  Prosecution  and  Punishment  (1966),  p.  37. 

92  Brownlie,  International  Law  and  the  Use  of  Force  by  States  (1963),  pp.  vi-vii;  Zander,  Das 
Verbrechen  im  Kriege—ein  vblkerrechtlicher  Begriff,  ein  Beitrag  zur  Problematik  des  Kriegsverbrechens 
(Frankfurt,  1969),  p.  13. 

93  Agreement  by  the  Government  of  the  United  States  of  America,  the  Provisional  Government  of 
the  French  Republic,  the  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
and  the  Government  of  the  Union  of  Soviet  Socialist  Republics  for  the  Prosecution  and  Punishment 
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on  the  other  hand  are  essentially  directed  against  the  fundamental  rights  of 
the  human  person.94  Nevertheless,  there  was  considerable  difference  of 
opinion  amongst  the  Allied  Powers  as  to  the  precise  formulation  of  crimes 
against  humanity,  particularly  in  view  of  the  fact  that  such  crimes  appear 
to  overlap  with  ordinary  war  crimes  with  which  they  have  been  associated 
traditionally.  Even  the  Nuremberg  Charter  failed  to  distinguish  them  in 
precise  terms  and  the  I.M.T.  based  a  conviction  on  this  count  alone  in  only 
two  cases.95 

The  experience  of  the  Second  World  War  decisively  ended  the  hitherto 
prevailing  subject-object  dichotomy  inherent  in  the  concept  of  the 
exclusive  responsibility  of  States  under  international  law.  The  result  was, 
first,  a  process  of  integration  between,  on  the  one  hand,  the  antagonistic 
notions  of  the  individual  State  and  universal  humanity  and,  on  the  other 
hand,  the  subjectivity  of  State  sovereignty  and  the  objectivity  of  the 
supremacy  of  the  international  legal  order;96  and,  secondly,  the  beginning 
of  a  gradual  convergence  between  the  hitherto  separate  concerns  for 
human  rights  and  the  laws  of  war.97  The  principle  was  reaffirmed  that 
individuals  may  be  criminally  liable  for  crimes  under  international  law, 
whether  on  the  basis  of  treaties  or  of  customary  law,  and  may  be  punished 
for  those  crimes  under  international  law98  or  municipal  law.99  It  found 
expression  in  a  non-exhaustive  definition  in  Article  6  (c)  of  the  Charter 
of  the  International  Military  Tribunal: 


of  the  Major  War  Criminals  of  the  European  Axis,  8  August  1945;  ‘The  Charter  and  Judgment  of  the 
Nuremberg  Tribunal’,  loc.  cit.  above  (p.  173  n.  66),  p  61. 

94  Pella,  op.  cit.  above  (p.  174  m  73),  p.  149,  defines  them  as ‘la  vie,  l’integrite  corporelle,  la  sante  ou 
la  libcrte’.  In  that  sense  also,  for  example,  Landgericht  Offenburg  on  4  July  1949,  reference  from  Justiz 
und  NS-Verbrechen,  Sammlung  deutscher  Streiturteile  wegen  NS-Totungsverbrechen,  1945 — J966 
(University  Press,  Amsterdam),  vol.  5,  p.  57. 

95  Levasseur,  ‘Les  Crimes  contre  l’humanite  et  le  probleme  de  leur  prescription’,  Clunet,  93  (1966), 
pp.  259,  270;  Art.  6  (b)  and  (c)  of  the  Charter  of  the  International  Military  Tribunal;  cf.  judgments 
Streicher  and  von  Schirach,  Trial  of  the  Major  War  Criminals  before  the  International  Military 
Tribunal  (Nuremberg,  1947-9,  official  text  in  the  English  language),  vol.  22,  pp.  549  (Streicher),  566 
(von  Schirach). 

96  Kelsen,  Recueil  des  cours,  42  (1932-IV),  pp.  121,  154;  Holland,  The  Laws  of  War  on  Land  (1904), 
P-  45- 

97  Schindler,  ‘Kriegsrecht  und  Menschenrechte’,  Festschrift  fur  Werner  Kdgi  (Zurich,  1979), 
PP-  327.  329- 

98  Trial  of  the  Major  War  Criminals  before  the  International  Military  Tribunal  (Nuremberg, 
1947-9),  vol.  i,p.  223;  Brownlie,  op.  cit.  above  (p.  176  n.  92),  pp.  164,  165,  and  ‘The  Individual  before 
Tribunals  exercising  International  Jurisdiction’,  International  and  Comparative  Law  Quarterly ,  11 
(1962),  pp.  701, 705  ff.;  H.  Lauterpacht,  ‘The  Subjects  of  the  Law  of  Nations’,  Law  Quarterly  Review, 
64  (1948),  pp.  97,  109;  Korowicz,  ‘The  Problem  of  International  Personality  of  Individuals’,  American 
Journal  of  International  Law,  50  (1956),  PP-  533,  55°;  Higgins,  ‘Conceptual  Thinking  about  the 
Individual  in  International  Law’,  British  Journal  of  International  Studies,  4  (1978),  pp.  1,  15; 
Tornaritis,  ‘The  Individual  as  a  Subject  of  International  Law  and  International  Criminal  Responsi¬ 
bility’,  in  A  Treatise  on  International  Criminal  Law  (eds.  Bassiouni,  Nanda),  vol.  1,  pp.  103,  106. 

99  Kelsen,  ‘Les  Rapports  de  systeme  entre  le  droit  interne  et  le  droit  international  public’,  Recueil 
des  cours,  14  (1926-IV),  p.  325.  Cf.  German  Reichsgericht  in  the  case  of  Dithmar  und  Boldt,  16  July 
1921;  see  also  Komarow,  ‘Individual  Responsibility  under  International  Law:  the  Nuremberg 
Principles  in  Domestic  Legal  Systems’,  International  and  Comparative  Law  Quarterly,  29  (1980), 
pp.  21  ff.;  and  L.  C.  Green,  ‘International  Crimes  and  the  Legal  Process’,  ibid.,  pp.  567  ff. 
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Crimes  against  humanity:  namely,  murder,  extermination,  enslavement, 
deportation,  and  other  inhumane  acts  committed  against  any  civilian  population, 
before  or  during  the  war,  or  persecutions  on  political,  racial  or  religious  grounds 
in  execution  of  or  in  connection  with  any  crime  within  the  jurisdiction  of  the 
Tribunal,  whether  or  not  in  violation  of  the  domestic  law  of  the  country  where 
perpetrated.100 

Control  Council  Law  No.  io  defined  crimes  against  humanity  in  similar 
terms  regardless  of  whether  or  not  they  were  ‘in  violation  of  the  domestic 
laws  of  the  country  where  perpetrated’.101  The  words  ‘before  or  during  the 
war’  and  ‘in  execution  of  or  in  connection  with’  which  were  used  in  Article 
6  (c)  of  the  Charter  of  the  I.M.T.  were  omitted  from  this  provision.  The 
phrase  ‘against  any  civilian  population ’was  retained.  Courts  operating  in  the 
British  zone  of  occupation  have  interpreted  this  in  conjunction  with  Article 
II  (5)  of  Control  Council  Law  No.  io102  as  encompassing  all  such  crimes 
committed  during  the  national  socialist  regime  even  if  committed  by  Ger¬ 
mans  against  Germans.103  Another  autonomous  category  of  crimes  against 
humanity — whether  committed  in  time  of  peace  or  in  time  of  war  (that  is 
without  limitation  ratione  materiae  as  in  the  practice  of  the  I.M.T.)  —  is 
genocide  as  defined  by  Article  II  of  the  Genocide  Convention.104  Further¬ 
more,  the  substance  of  the  rules  of  conduct  proscribed  as  ‘grave  breaches’ 
by  the  1949  Geneva  Conventions  is  that  of  ‘crimes  against  humanity’.105 

100  The  final  version  retained  a  comma  after  the  word  ‘war’  (Russian  draft)  and  not  a  semicolon 
(English  and  French  draft),  thus  restricting  the  scope  of  ‘crimes  against  humanity’  to  being  merely 
‘accessory’  to  ‘crimes  against  peace’  (Art.  6  (a))  and  ‘war  crimes’  (Art.  6  (b))  subject  to  the  ‘execution 
and  connection  clause’:  Robinson,  ‘The  I.M.T.  and  the  Holocaust,  Some  Legal  Reflections’,  Israel 
Law  Review,  7  (1972),  pp.  1,  3  and  passim;  see  also  Finch,  ‘The  Nuremberg  Trial  and  International 
Law’,  American  Journal  of  International  Law,  41  (1947),  pp.  20  ff.,  who  is  critical  of  the  restrictive 
interpretation  of  the  unambiguous  words  ‘before  or  during  the  war’  by  the  I.M.T.,  which  nevertheless 
considered  itself  bound  by  the  Charter.  See  also  the  judgment  in  the  Einsatzgruppen  case,  War  Crimes 
Trials  Reports,  vol.  9,  p.  49,  which  held  that  torture,  enslavement,  impairment  of  freedom  of  expression 
and  of  physical  and  moral  integrity  of  the  family  or  of  human  dignity  constitute  crimes  against  humanity. 

101  Art.  II  (1)  (c):  crimes  against  humanity:  atrocities  and  offences  including  but  not  limited  to 
murder,  extermination,  enslavement,  deportation,  imprisonment,  torture,  rape  or  other  inhumane 
acts  committed  against  any  civilian  population,  or  persecutions  on  political,  racial  or  religious 
grounds,  whether  or  not  in  violation  of  the  domestic  laws  of  the  country  where  perpetrated. 

102  ‘In  any  trial  or  prosecution  for  a  crime  herein  referred  to  the  accused  shall  not  be  entitled  to  the 
benefits  of  any  statute  of  limitation  in  respect  of  the  period  from  30  January  1933  to  1  July  1945,  nor 
shall  any  immunity,  pardon  or  amnesty  granted  under  the  Nazi  regime  be  admitted  as  a  bar  to  trial 
or  punishment’:  quoted  from  Law  and  Legislation  in  the  German  Democratic  Republic,  no.  1  /68,  p.  64: 
see  p.  167  n.  23,  above. 

103  Kraus,  Gerichtstag  in  Niirnberg  (Hamburg,  1947),  p.  20.  Cf.  Oberster  Spruchgerichtshof  in 
Hamm  in  i.Sp.Ws  29/47,  i.Sp.Ws  30/47,  cited  by  Ruff,  N.J.W.,  1947/8,  pp.  283,  284. 

104  Convention  on  the  Prevention  and  Punishment  of  the  Crime  of  Genocide,  loc.  cit.  above  (p.  169 
n.  47);  genocide  is  crime  against  humanity:  cf.  Graven,  ‘La  Definition  et  la  repression  des  crimes 
contre  l’humanite’,  Revue  de  droit  international,  de  sciences  diplomatiques  et  politiques,  26  (1948),  pp.  1 , 
2;  see  generally  Lemkin,  ‘Genocide — a  New  International  Crime:  Punishment  and  Prevention’,  Revue 
Internationale  de  droit  penal,  1946,  p.  360;  Kuhn,  ‘The  Genocide  Convention  and  State  Rights’, 
American  Journal  of  International  Law,  43  (1949),  pp.  498  ff.;  Planzer,  Le  Crime  de  genocide  (Fribourg, 
1956). 

105  Contracting  States  have  a  duty  to  punish  ‘grave  breaches’  under  Arts.  50,  51,  130  and  147  of  the 
four  Conventions  respectively;  Strebel,  ‘Die  strafrechtliche  Absicherung  humanitarer  Abkommen’, 
Zeitschrift  fur  auslandisches  offentliches  Recht  und  Volkerrecht,  15  (1953-4),  PP-  31,  53- 
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Lastly,  one  must  mention  Article  I  of  the  Uffited  Nations  Convention 
on  the  Non-applicability  of  Statutory  Limitations  to  War  Crimes  and 
Crimes  against  Humanity,  which  does  not  define  those  crimes  indepen¬ 
dently  but  merely  by  reference  to  the  Charter  of  the  I  .M.T.  and  to  General 
Assembly  Resolutions  3  (I)  and  95  (I)  of  1946,  and  to  the  1949  Geneva 
Conventions  for  the  protection  of  war  victims  and  the  Genocide  Conven¬ 
tion  respectively.  Article  1  of  the  European  Convention  on  the  Non¬ 
applicability  of  Statutory  Limitation  to  Crimes  against  Humanity  and 
War  Crimes  uses  the  same  technique.106 

It  is  obvious  from  these  developments  that  international  law  has  the  role 
of  securing  repression  of  war  crimes  and  crimes  against  humanity.  How¬ 
ever,  a  number  of  difficult  problems  remain.  One  important  question 
concerns  the  manner  in  which  jurisdiction  is  to  be  exercised  and  particu¬ 
larly  whether  provisions  of  international  law  governing  the  substantive 
law  prevent  States  from  exercising  any  competence  to  determine  limita¬ 
tion  periods  by  reason  of  the  fact  that  such  determination  must  be 
regarded  as  ancillary  to  the  substantive  law.107 

( d )  Statutory  Limitation  and  Jurisdiction  over  War  Crimes  and 
Crimes  against  Humanity 

Historically,  statutory  limitation  in  matters  of  criminal  law  has  developed 
in  municipal  law.  In  general  the  interaction  of  municipal  law  and  inter¬ 
national  law  does  not  conform  to  a  simple  pattern.  Sometimes  municipal 
law  reflects  a  concept  already  existing  in  international  law,  such  as  the 
concept  of  the  territorial  sea.  In  other  instances  municipal  law  provides  the 
basis  for  a  development  in  international  law.  Undeniably,  in  the  case  of 
statutory  limitation,  the  mechanism  is  of  necessity  one  of  municipal  law. 
There  is  some  parallel  with  the  conferment  of  nationality,  which  is  ‘a 
matter  of  domestic  jurisdiction’  whilst  at  the  same  time  international  law 
standards  set  certain  limits  to  its  operation.108  In  such  matters  inter¬ 
national  law  can  only  provide  the  general  principle  or  standard.  The 
precise  modalities  are  to  be  determined  by  municipal  law.  Since  only  the 
general  principle  is  in  issue  it  is  inappropriate  to  apply  a  high  standard  of 
precision  in  eliciting  from  municipal  law  materials  the  standard  set  by 
international  law. 

The  issue  of  prescription  with  respect  to  international  legal  claims  by 
States  has  divided  academic  opinion.  While  the  majority  of  writers  appear 
to  be  in  favour  of  acquisitive  prescription,  considerable  disagreement 
exists  with  respect  to  extinctive  prescription.  In  the  absence  of  clearly 
ascertainable  positive  rules  of  international  law  governing  extinctive 

106  See  above,  p.  170  n.  55. 

107  Ermacora,  ‘Die  Verjahrung  von  Kriegsverbrechen  und  Verbrechen  gegen  die  Menschlichkeit 
vor  Organen  der  Vereinten  Nationen’,  Osterreichische  Zeitschrift  fur  offentlich.es  Recht,  17  (1967), 
pp.  27,  43;  Strebel,  loc.  cit.  above  (p.  178  n.  105),  p.  51. 

108  Nottebohm  case,  I.C.jf.  Reports ,  1955,  p.  20. 
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prescription,  both  writers109  and  arbitrators110  have  denied  that  the  lapse 
of  time  as  such  can  deprive  a  State  of  the  right  to  assert  a  claim  except 
where  circumstances  permit  the  inference  of  an  ‘estoppel  by  inaction’.111 
Such  an  enquiry,  moreover,  has  nothing  to  do  with  prescription  in  the 
sense  of  statutory  limitation  upon  prosecutions  in  municipal  courts.  With 
respect  to  war  crimes,  crimes  against  the  peace  and  crimes  against 
humanity,  a  study  prepared  for  the  Secretary-General  of  the  United 
Nations  concluded  that  international  crimes  are  fundamentally  different 
from  ordinary  domestic  crimes  and  that  the  reasons  normally  invoked  in 
favour  of  statutory  limitation  for  crimes  under  municipal  law  do  not  apply 
to  them.112  It  furthermore  interpreted  the  silence  of  all  international  legal 
texts  adopted  after  the  Second  World  War  on  that  point  as  deliberate 
acceptance  by  the  international  ‘legislator’  of  the  principle  of  ‘non¬ 
prescription’  of  those  crimes.113 

The  designation  of  certain  proscribed  conduct  as  an  international  crime 
is  not  based  on  any  doctrine  that  the  perpetrators  are  only  triable  by  an 
international  court.  The  question  of  offences  against  international  law 
is  closely  linked  to  the  question  of  the  appropriate  machinery  and  the 
manner  in  which  jurisdiction  is  to  be  exercised.114  Efforts  to  establish  a 
permanent  international  court  with  criminal  jurisdiction  have  failed.  It 
follows  that  normally  only  national  courts  are  in  a  position  to  try  inter¬ 
national  crimes  whether  they  are  war  crimes  stricto  sensu  or  crimes  against 
humanity.115  The  question  whether  the  exercise  of  jurisdiction  by  national 
courts  is  based  on  international  law  or  on  domestic  municipal  law116 
reflects  the  familiar  problem  of  the  interplay  of  legal  rules  belonging 
to  separate  legal  orders.  Positive  norms  originating  in  one  legal  order 
frequently  presuppose  the  existence  of  supplementing  or  even  imple¬ 
menting  norms  deriving  from  another.  The  proscription  of  certain 
conduct  for  the  protection  of  legal  values  defined  in  one  legal  order  is 


109  e.g.  Anzilotti,  Corns  de  droit  international ,  vol.  i,  p.  351;  contra  Ripert,  Recueil  des  corns,  44 
(1933-II),  p.  642. 

110  e.g.  George  W.  Cook  ( U.S.A .)  v.  United  Mexican  States,  Reports  of  International  Arbitral 
Awards,  vol.  4,  pp.  593  ff. 

111  Verdross-Simma,  Universelles  Volkerrecht  (1976),  p.  629;  Brownlie,  op.  cit.  above  (p.  173  n.  68), 
p.  506. 

112  Study  of  the  U.N.  Secretary-General,  loc.  cit.  above  (p.  165  n.  9),  pp.  142  ff.,  particularly 
no.  159;  Miller,  loc.  cit.  above  (p.  165  n.  10),  p.  484. 

113  Study  of  the  U.N.  Secretary-General,  loc.  cit.  above  (p.  165  n.  9),  nos.  140,  158,  159;  Outrata, 
‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  p.  542;  Sawicki,  ibid.,  p.  556;  Yotis,  ibid.,  p.  589;  this 
interpretation  of  the  silence  was  doubted  by ,  inter  alia,  Glaser,  ibid.,  p.  481 ,  and  Jescheck,  ibid.,  p.  si  8; 
Herzog  denies  the  need  to  interpret  ‘lacunae’  in  these  documents,  crimes  against  humanity  being 
exempt  from  prescription  by  their  nature:  ibid.,  p.  504. 

114  Tornaritis,  loc.  cit.  above  (p.  177  n.  98),  p.  1 10;  ‘Historical  Survey’,  loc.  cit.  above  (p.  173  n.  71), 
p .  1 .  The  International  Mi  litary  T ribunals  of  Nuremberg  and  the  Far  East  were  ad  hoc  international 
courts. 

115  The  London  Agreement  and  the  Nuremberg  Charter  confirm  this:  ‘The  Charter  and  Judgment 
of  the  Nuremberg  Tribunal,  History  and  Analysis’,  loc.  cit.  above  (p.  1 73  n.  66),  p.  27;  Graven,  loc.  cit. 
above  (p.  178  n.  104),  pp.  1,  20,  and  in  ‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  p.  432. 

116  Baxter,  loc.  cit.  above  (p.  163  n.  3),  pp.  382  ff.;  see  p.  177  nn.  98,  99,  above. 
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thus  sanctioned  by  the  employment  of  means  of  coercion  belonging  to 
another.117 

It  is  an  acknowledged  rule  of  customary  international  law  that  States 
have  a  right  to  punish  enemy  combatants  for  war  crimes.118  The  practice  of 
the  exercise  by  States  of  their  ius  puniendi  is  indirectly  confirmed  by  the 
amnesty  clauses  in  numerous  peace  treaties119  and  corroborated  by  the 
practice  of  extradition  clauses  in  armistice  and  peace  treaties  after  the  two 
World  Wars.120  In  addition  to  a  right  to  punish  enemy  war  criminals, 
States  have  also  a  duty  to  punish  war  criminals  among  their  own  nationals 
if  such  persons  are  found  to  be  in  breach  of  instructions  issued  to  them 
by  their  Governments  to  ensure  compliance  with  the  laws  and  customs  of 
war.121  One  may  conclude,  therefore,  that  it  is  generally  admitted  that 
States  exercise  jurisdiction  over  war  crimes  through  their  own  domestic 
courts  in  accordance  with  the  right  granted  or  the  obligation  imposed  on 
them  by  international  law  to  punish  such  crimes.  However,  a  crucial 
question  arises  from  this  finding.  Do  States  which  take  action  through 
their  domestic  courts  enjoy  discretion  in  respect  of  the  procedures  to  be 
followed  as  well  as  the  applicable  substantive  criminal  law? 

IV.  The  Sources  of  International  Criminal  Law  and 
the  Obligations  of  the  Federal  Republic  of  Germany 

Before  attempting  to  answer  the  question  of  the  Federal  Republic’s  duty 
under  international  law  to  punish  the  perpetrators  of  war  crimes  and 
crimes  against  humanity  without  extending  to  them  the  benefit  of  statu¬ 
tory  limitations  for  prosecutions  previously  available  for  common  murder, 
a  number  of  points  should  be  recalled.  First,  the  general  rules  of  inter¬ 
national  law  take  precedence  over  German  federal  statutes  by  virtue  of 
Article  25  of  the  Federal  Basic  Law,  but  not  over  the  Basic  Law  itself. 
Secondly,  the  Federal  Republic  has  ratified  both  the  Genocide  Conven¬ 
tion  and  the  Geneva  Conventions  of  1949.  Thirdly,  the  federal  statute 

117  Wengler,  ‘Betrachtungen  (iber  den  Zusammenhang  der  Rechtsnormen  in  der  Rechtsordnung 
und  die  Verschiedenheit  der  Rechtsordnungen’,  Festschrift  fur  Rudolf  Laun  (Hamburg,  1953), 
pp.  719,  736-8. 

118  Grotius,  De  jure  belli  ac  pads,  book  3,  ch.  4,  xix,  p.  2;  Holland,  The  Laws  of  War  on  Land  (1908), 

§  1 17. 

119  Treaty  of  Munster  and  Osnabriick  of  24  October  1648;  Peace  Treaty  of  Lausanne  of  24  July 
1923,  Art.  1:  ‘No  person  .  .  .  shall  be  disturbed  or  molested  ...  on  account  of  any  military  .  .  .  action 
taken  by  him’,  text  in  American  Journal  of  International  Law,  18  (1924),  Supplement,  pp.  92-4. 

120  Versailles,  Arts.  228  ff.;  St.  Germain,  Art.  173;  Neuilly,  Art.  118;  Trianon,  Art.  157;  Sevres, 
Art.  226. 

121  Baxter,  loc.  cit.  above  (p.  163  n.  3>,p.  391;  Hague  Convention  respecting  the  Laws  and  Customs 
of  War  on  Land,  18  October  1907,  Arts.  1, 41, 56;  Geneva  Convention  (No.  1)  for  the  Amelioration  of 
the  Condition  of  the  Wounded  and  the  Sick  in  Armed  Forces  in  the  Field,  12  August  1949,  Art.  49  (2); 
Geneva  Convention  (No.  2)  for  the  Amelioration  of  the  Condition  of  the  Wounded,  Sick  and 
Shipwrecked  Members  of  Armed  Forces  at  Sea,  Art.  50  (2);  Geneva  Convention  (No.  3)  relative  to  the 
Treatment  of  Prisoners  of  War,  Art.  129  (2);  Geneva  Convention  (No.  4)  relative  to  the  Protection 
of  Civilian  Persons  in  Time  of  War,  Art.  146  (2):  see  United  Nations  Treaty  Series,  vol.  75.  PP-  3L  85, 
135.  287. 
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of  1 6  July  1979  has  abolished  the  statutory  limitation  for  the  prosecution 
of  murder. 

The  draft  statute  tabled  by  the  minority  of  the  German  Bundestag 
represented  the  view  that  only  the  abolition  of  the  statutory  limitation  with 
respect  to  ‘murder’  which  constituted  genocide  was  in  conformity  with 
legal  obligations  under  customary  international  law,  as  codified  in  the 
Genocide  Convention  and  the  Geneva  Conventions  which  were  binding 
upon  the  German  legislator  under  Article  25  of  the  Federal  Basic  Law. 
Since  it  appears  that  the  view  of  the  majority  implicitly  rejected  such  an 
interpretation  of  Germany’s  obligations  under  international  law,  it  will 
be  necessary  to  examine  whether  and  to  what  extent  the  evidence  derived 
from  a  brief  survey  of  relevant  sources  and  State  practice  tends  to  support 
these  conflicting  legal  claims. 


{a)  Treaties 

The  Potsdam  Agreement  of  2  August  1945  envisaged  ‘swift  and  sure 
justice’  for  the  major  war  criminals  and  trials  ‘at  the  earliest  possible 
date’.122  The  London  Agreement  and  the  Charter  of  8  August  1945 
provided  the  basis  for  the  setting  up  of  the  Nuremberg  Tribunal  as  well  as 
for  the  definition  of  acts  over  which  it  was  to  exercise  jurisdiction.  The 
provision  of  Article  6  (c)  of  the  Statute  of  the  I.M.T.  constituted  an 
unprecedented  intervention  in  Germany’s  legislative  and  jurisdictional 
competence.123  Nevertheless,  the  I.M.T.  and  subsequent  military  tri¬ 
bunals  repeatedly  held  that  the  Statute  represented  existing  international 
law.124  If  the  Agreement  and  the  Statute  were  merely  declaratory  of 
existing  customary  international  law  then  it  would  matter  little  whether, 
as  on  one  view,  they  had  lapsed  with  the  achievement  of  their  objectives125 
or  whether,  according  to  another,  they  constituted  an  international  legis¬ 
lative  act  of  a  certain  group  of  States  in  the  exercise  of  the  ius  puniendi 
delegated  to  them  by  a  number  of  States  which  had  acceded  to  the 
Agreement.126  The  nature  of  these  international  crimes  as  customary 
international  law  was  contested  in  the  light  of  the  maxim  nullum  crimen, 

122  Official  Gazette  of  the  Control  Council  for  Germany,  Supplement  No.  i,  pp.  13  ff. 

123  Art.  230  of  the  Treaty  of  Sevres,  which  was  not  ratified,  would  have  been  a  direct  precedent: 
Meyrowitz,  op.  cit.  above  (p.  176  n.  86),  pp.  178,  181;  Schick,  ‘The  Nuremberg  Trial  and  the  Inter¬ 
national  Law  of  the  Future’,  American  Journal  of  International  Law ,  41  (1947),  pp.  770,  783. 

124  Trial  of  the  Major  War  Criminals  before  the  International  Military  Tribunal,  vol.  22,  p.  523;  U.S. 
Military  Tribunal  ( Justice  case),  Trials  of  War  Criminals  before  the  Nuremberg  Military)  Tribunals 
under  Control  Council  Law  No.  10,  vol.  3,  p.  10377;  quoted  from  Heinze-Schilling,  op.  cit.  above 
(p.  168  n.  36),  nos.  10,  17;  Meyrowitz,  op.  cit.  above  (p.  i76n.  86),  p.  179;  The  Trials  of  German  Major 
War  Criminals.  Speeches  of  the  Chief  Prosecutors  at  the  Close  of  the  Case  against  the  Individual 
Defendants  { H.M.S.O.,  London,  1946),  pp.  63-4;  contra  Jescheck,  op.  cit.  above  (p.  176  n.  86),  p.  134; 
Dahm,  Zur  Problematik  .  .  .,  op.  cit.  above  (p.  175  n.  84),  p.  37. 

125  Zander,  op.  cit.  above  (p.  176  n.  92),  p.  52;  Kraus,  ‘Vom  Recht  des  Nurnberger  Internationalen 
Militargerichtsprozesses’,  Festschrift  fur  Jahrreiss  (1967),  pp.  221,  225. 

126  Pompe,  Aggressive  War— An  International  Crime  (1953),  P-  240.  The  nineteen  States  were: 
Greece,  Denmark,  Yugoslavia,  The  Netherlands,  Czechoslovakia,  Poland,  Belgium,  Ethiopia, 
Australia,  Honduras,  Norway,  Panama,  Luxembourg,  Haiti,  New  Zealand,  India,  Venezuela! 
Uruguay  and  Paraguay. 
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nulla  poena  sine  lege.  1  his  objection  must  fail,  however,  since  the  validity 
of  this  maxim  in  international  law  cannot  be  established  convincingly  by 
reference  either  to  treaty  law,127  customary  international  law,  or  general 
principles  of  law  recognized  by  civilized  States.128  It  would  appear  that 
where  municipal  courts,  acting  as  agents  of  the  international  community, 
have  a  duty  to  repress  war  crimes,  the  municipal  maxim  of  nulla  poena  sine 
lege  is  satisfied  in  any  case.129  This  observation  in  relation  to  the  1949 
Geneva  Conventions  is  also  valid  in  relation  to  crimes  against  humanity 
generally,  given  that  the  ‘grave  breaches’  of  the  Conventions,  although 
limited  to  time  of  war,  are  virtually  identical  with  them  as  to  the  protected 
legal  values  and  arguably  as  to  their  essential  nature  as  customary  law. 
Thus  the  argument  has  returned  full  circle  to  the  Statute  of  the  I.M.T. 
Whether  or  not  Article  6  (c)  of  the  Statute  constituted  pre-existing 
customary  international  law  is  a  moot  point.  The  only  real  question  is 
whether  the  concept  of  an  atemporal  international  crime  the  repression  of 
which  was  subject  to  no  time  limit  was  merely  a  post-war  flurry  of  victor’s 
retribution  or  the  expression  of  a  legal  conviction  which  was  subsequently 
acted  upon  in  the  practice  of  States.  Steps  taken  by  individual  States 
included  the  adherence  to  the  London  Agreement  1945  pursuant  to  its 
Article  5,  and  the  introduction  into  their  national  legislation  of  one  or 
more  of  the  Nuremberg  principles.130 

Another  source  of  obligation  is  the  Genocide  Convention,  and  in  par¬ 
ticular  the  duty  of  States  to  prosecute  persons  for  genocide  whether 
committed  in  time  of  peace  or  in  time  of  war  in  their  national  courts  on 
the  basis  of  legislation  providing  effective  penalties.  This  obligation  is 
unconditional  and  not  subject  to  time  limits.131  The  Federal  Republic 
of  Germany,  like  almost  all  States,  has  ratified  the  Convention  and 
introduced  paragraph  220a  into  its  Penal  Code  with  effect  for  the  future 

127  Art.  99  of  the  3rd  Geneva  Convention  of  12  August  1949  permits  the  punishment  of  P.O.W.s  by 
reference  to  prohibitive  rules  of  international  law;  under  Art.  7  of  the  European  Convention  on 
Human  Rights  acts  are  punishable  by  reference  merely  to  general  principles  recognized  by  civilized 
nations;  neither  provision  demands  any  form  oilex  scripta ,  but  only  some  ‘lex  praevia’\  the  same  can  be 
said  of  Art.  1 1  (2)  of  the  Universal  Declaration  of  Human  Rights  and  Art.  25  (1)  of  the  American 
Declaration  of  the  Rights  and  Duties  of  Man,  American  Journal  of  International  Law,  43  (1949), 
Supplement,  p.  1377;  examples  quoted  from  Zander,  op.  cit.  above  (p.  176  n.  92),  pp.  39-42. 

128  Zander,  ibid.,  p.  43. 

129  Strebel,  loc.  cit.  above  (p.  178  n.  105),  p.  43. 

130  Some  texts  adopted  in  Eastern  block  countries  reflect  cold  war  policies  at  that  time:  German 
Democratic  Republic  (Law  of  16  December  1950),  American  Journal  of  International  Law,  46  (1952), 
Supplement,  p.  99;  U.S.S.R.  (12  March  1951),  Czechoslovak  Republic  (12  December  1950),  ibid., 
pp.  34-5;  others  are  free  from  such  considerations:  Albania  (10  January  1951),  Bulgaria  (12  January 
1951),  Hungary  (10  December  1950),  Poland  (31  December  1950),  Roumania  (16  December  1950), 
Outer  Mongolia  (1951),  ibid.,  pp.  ioiff.;  all  cited  by  Roling,  ‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3), 
p.  188  n.  1 .  See  also  chapter  I  (1)  and  (2)  of  the  Danish  Act  of  12  July  1946  on  the  Punishment  of  War 
Criminals;  Art.  27a  of  the  Netherlands  Extraordinary  Penal  Law  Decree  introduced  in  1947;  French 
Decree  of  8  October  1945;  Greek  Constitutional  Act  73/1945  et  al.,  all  cited  by  Brownlie,  op.  cit.  above 
(p.  176  n.  92),  pp.  176,  177. 

131  Cf.  Study  by  the  Secretary- General  of  the  U.N.:  ‘Question  of  the  non-applicability  of  statutory 
limitations  to  war  crimes  and  crimes  against  humanity’,  ECOSOC,  Commission  of  Human  Rights, 
22nd  Session  (1966),  U.N.  Doc.  E/CN. 4/906,  p.  102. 
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only.132  The  subsequent  abolition  of  statutory  limitation  with  respect  to 
genocide,  therefore,  does  not  apply  to  genocide  committed  during  the 
Nazi  regime.  Prima  facie  this  constituted  a  legally  unobjectionable 
implementation  of  the  Convention.  However,  it  is  doubtful  whether  this 
limited  implementation  fully  discharged  Germany’s  international  obliga¬ 
tions  in  the  light  of  the  following  considerations,  which  are  partly  related 
to  municipal  law  and  partly  to  international  law.  First,  the  statute  by 
which  the  German  legislator  abolished  statutory  limitation  for  the  crime 
of  genocide,  albeit  only  for  the  future,  must  be  considered  as  the  expres¬ 
sion  by  the  German  legislator  of  the  view  that  such  abolition  was  required 
for  a  proper  implementation  of  the  legal  duties  under  the  Convention. 
This  assumption  can  hardly  be  invalidated  by  the  circumstance  alone  that 
the  abolition  of  statutory  limitation  for  genocide  occurred  fifteen  years 
after  the  implementation  of  the  Genocide  Convention  and  at  a  time  of 
some  international  pressure.133  It  must  be  remembered  that  the  Conven¬ 
tion  neither  mentions  the  possibility  of  statutory  limitation  nor  imposes 
an  express  obligation  to  abolish  it.  The  German  statute,  therefore,  was 
undoubtedly  based  on  teleological  interpretation  of  the  Convention  and  of 
the  requirement  of  its  effectiveness.  The  earlier  adoption  of  the  United 
Nations  Convention  on  the  Non-applicability  of  Statutory  Limitations 
to  War  Crimes  and  Crimes  against  Humanity  may  also  have  had  some 
influence.  Secondly,  long  before  the  Second  World  War  it  had  been 
accepted  that  genocide  was  a  crime  under  international  law134  which 
constituted  but  one  particular  manifestation  of  crimes  against  humanity, 
in  which  form  the  crime  had  been  tried  before  the  I.M.T.,  punished  under 
Control  Council  Law  Nw.  io,  unanimously  confirmed  by  the  United 
Nations  and  codified  in  the  Genocide  Convention.135 

The  ‘law  of  Nuremberg’  was  also  specifically  recognized  in  the  LTnited 
Nations  Convention  relating  to  the  Status  of  Refugees  of  28  July  1951 

132  See  p.  169  n.  48,  above;  cf.  also  Art.  321,  Austrian  Penal  Code  1975;  Danish  Act  on  Genocide 
(29  April  1955);  Dutch  Genocide  Convention  Application  Act,  as  modified  by  Act  of  April  1971;  Irish 
Genocide  Act  1973;  Swedish  Punishment  for  Genocide  Act  1964;  paras.  91-3,  Penal  Code  of  the 
German  Democratic  Republic  (12  January  1968);  ch.  16  (Crimes  against  Humanity  and  International 
Law),  the  Criminal  Law  of  the  Socialist  Federal  Republic  of  Yugoslavia  (28  September  1976). 

133  Pritt,  ‘Nazi  War  Crimes:  Prosecution  or  Statutory  Limitation?’,  New  World  Review,  1969, 
pp.  46,  50. 

134  See  the  Report  of  the  Commission  on  the  Responsibility  of  the  Authors  of  the  War  and  on 
Enforcement  of  Penalties  set  up  by  the  Preliminary  Peace  Conference  on  25  January  1919,  printed  in 
American  Journal  of  International  Law,  14  (1920),  p.  95  at  p.  113;  Draft  Convention  on  Genocide, 
U.N.  Doc.  A/362;  Communications  received  by  the  Secretary-General,  Docs.  A/4/ 1 ;  cf.,  for  example, 
U.S.A.  (A/401/Add.  5),  France  (Add.  6),  U.N.  General  Assembly  Official  Records,  2nd  Session  (1947), 
6th  Committee,  pp.  230  ff.;  see  also  Sir  Hartley  Shawcross  (U.K.)  in  debates  on  A/362  and  A/C. 6/149 
on  29  September  1947,  ibid.,  p.  18  at  p.  21;  Art.  I  (1),  European  Convention  on  the  Non-applicability 
of  Statutory  Limitation  to  Crimes  against  Humanity  and  War  Crimes. 

136  Droge,  Munch,  v.  Puttkamer,  Die  Bundesrepublik  Deutschland  und  die  Vereinten  Nationen 
(Miinchen,  1966),  p.  60;  Woetzel,  ‘The  Eichmann  Case  in  International  Law’,  in  International 
Criminal  Law  (ed.  Mueller  and  Wise,  1965),  pp.  354,  359;  Paust,  Blaustein,  ‘War  Crimes  Jurisdiction 
and  Due  Process:  the  Bangladesh  Experience’,  Vanderbilt  Journal  of  Transnational  Law,  u  (1978), 
no.  1,  p.  22;  Wright,  ‘Legal  Positivism  and  the  Nuremberg  Judgment’,  American  Journal  of  Intern¬ 
ational  Law,  42  (1948),  pp.  405,  409. 


CRIMES  AGAINST  INTERNATIONAL  LAW  185 

according  to  which  no  ‘person  with  respect  to  whom  there  are  serious 
reasons  for  considering  that  he  has  committed  a  crime  against  peace,  a  war 
crime,  or  a  crime  against  humanity,  as  defined  in  the  international  instru¬ 
ments  drawn  up  to  make  provision  in  respect  of  such  crimes’  shall  enjoy 
its  benefits.136  It  is  significant  that  the  Federal  Republic  of  Germany  has 
ratified  the  Convention.137 

Finally,  one  must  mention  the  European  and  the  United  Nations 
Conventions  on  the  Non-applicability  of  Statutory  Limitation  to  War 
Crimes  and  Crimes  against  Humanity.  Neither  instrument,  regrettably, 
has  received  widespread  support.  It  has  been  asserted  that  statutory 
limitation  was  a  notion  ‘which  did  not  exist  in  present  International 
Law’.138  None  the  less,  the  United  Nations  considered  it  desirable  to 
‘study  possible  ways  and  means  of  establishing  the  principle  that  there  is 
no  period  of  limitation  for  such  crimes  in  international  law’  and  to  request 
the  Secretary-General  ‘to  undertake  a  study  of  the  problems  raised’.139 
The  Secretary-General’s  Study  was  considered  as  lending  further  support 
to  the  desirability  of  affirming  that  principle  in  international  law  by  means 
of  a  convention.140  Various  objections  had  been  raised  against  the  United 
Nations  Convention  at  the  preparatory  stage.  However,  the  uncontested 
principle  seems  to  have  emerged  clearly  that,  owing  to  the  very  nature  and 
enormity  of  the  crimes  to  which  the  Convention  would  apply,  the  States 
parties  to  the  Convention  would  have  a  duty  to  adjust  their  national  law  to 
prevent  the  operation  in  favour  of  persons  suspected  of  those  crimes  of  the 
purely  muncipal  concept  of  nullum  crimen,  nulla  poena  sine  lege.  The 
majority  of  the  drafters  of  the  Convention  appeared  to  have  no  difficulty 
in  stressing  its  declaratory  character.  In  doing  so  they  endorsed  the  con¬ 
clusions  of  the  study  of  the  Secretary-General  of  the  United  Nations, 
based  on  a  survey  of  international  and  national  criminal  law,  to  the  effect 
that  the  non-prescription  of  war  crimes  and  crimes  against  humanity  was 
an  already  existing  principle  of  international  law.141 

136  Art.  1  para.  F:  United  Nations  Treaty  Series,  vol.  189,  p.  150;  the  Draft  Convention  on  the  Status 
of  Refugees  specifically  referred  to  crimes  specified  in  Art.  6  of  the  Charter  of  the  I.M.T.:  see  Annex  to 
G.A.  Res.  429  (V)  (14  December  1950),  General  Assembly  Official  Records,  5th  Session,  Supplement 
No.  20,  p.  48.  Such  persons  are  also  to  be  excluded  from  the  concern  of  the  I.R.O.:  see  Draft  Report  of 
the  3rd  Committee  on  Refugees  and  Displaced  Persons,  Doc.  A/C. 3/142,  General  Assembly  Official 
Records,  1st  Session  (1946),  vol.  2,  3rd  Committee,  Annex  9k,  pp.  339,  343  ff. 

137  [i953]  BGBl.  II  S.  559. 

138  Report  of  the  1953  Committee  on  International  Criminal  Jurisdiction,  Official  Documents  of  the 
General  Assembly,  9th  Session,  Supplement  No.  12  (A/a645),  para.  133,  and  summary  record  of  the 
19th  meeting,  Doc.  A/AC.65/SR  19,  pp.  13-20. 

139  Para.  6,  preamble,  and  para.  2  of  Res.  3  (XXI)  of  the  U.N.  Commission  on  Human  Rights 
(9  April  1965),  ECOSOC  Official  Records,  31st  Session,  Supplement  No.  8  (E/4024),  pp.  145-6. 

140  ECOSOC  Res.  1158  (XLI)  (5  August  1966),  ECOSOC  Official  Records,  41st  Session, 
Supplement  No.  1  (E/4264),  p.  22. 

141  U.N.  Doc.  E/CN. 4/906,  paras.  62-100:  there  is  no  statutory  limitation  for  war  crimes  (including 
Second  World  War  crimes)  and  crimes  against  humanity  in  Austria,  Bulgaria,  China,  Czechoslovakia, 
Denmark,  France,  German  Democratic  Republic,  Hungary,  India,  Ireland,  Israel,  Italy,  Kenya, 
Liechtenstein,  Netherlands,  Nigeria,  Poland,  Singapore,  Uganda,  Ukraine,  U.S.S.R.,  United  States, 
United  Kingdom,  Yugoslavia.  See  Lerner,  loc.  cit.  above  (p.  170  n.  55),  p.  525:  Gorner- Schumann, 
loc.  cit.  above  (p.  168  n.  38),  p.  288. 
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The  lack  of  support  for  the  Convention  by  some  States  has  been  attri¬ 
buted  to  the  inclusion  in  Article  i  of  the  Convention  of  ‘apartheid’  and 
‘acts  of  eviction’,  which  proved  to  be  politically  unacceptable.142  The 
Federal  Republic  of  Germany  was  not  at  the  time  a  member  of  the  United 
Nations  and  consequently  not  involved  in  the  drafting  of  the  Convention. 
Nevertheless,  it  provided  information  to  the  Secretary-General  concern¬ 
ing  its  legislation  relating  to  statutory  limitations  with  respect  to  war 
crimes  and  crimes  against  peace  and  humanity  and  stated  that  it  ‘would 
welcome  an  investigation  of  the  question  whether,  and  to  what  extent,  it  is 
possible  to  ensure,  by  legal  measures  taken  at  the  international  level  that 
no  period  of  limitation  shall  apply  to  war  crimes  and  crimes  against 
humanity  in  general,  irrespective  of  the  nationality  of  the  offenders  or 
victims  and  irrespective  of  the  date  of  the  offences’.143  It  has  not,  however, 
signed  the  Convention,  nor,  it  seems,  has  it  yet  indicated  its  intention  to  do 
so.144  Indeed  the  German  Government  has  repeatedly  stressed  that  it  is 
unable  to  do  so  owing  to  compelling  constitutional  reasons.145  Moreover, 
the  legal  significance  of  the  abolition  of  statutory  limitation  for  genocide 
by  the  Statute  of  4  August  1969  must  not  be  overrated  in  view  of  the  fact 
that  it  did  not  solve  the  problem  in  connection  with  Article  103  (2)  of  the 
Basic  Law. 

The  refusal  to  accept  that  prosecutions  for  genocide  (including  those 
relating  to  acts  committed  during  the  national-socialist  regime)  are  to  be 
exempted  from  the  operation  of  limitation  periods  because  of  the  very 
nature  of  these  crimes  appears  to  be  questionable  for  two  reasons.  First, 
a  number  of  decisions  of  the  Federal  Constitutional  Court  have  held  that 
statutory  limitation,  being  a  procedural  impediment,  merely  operates  as 
a  bar  to  prosecutions  without  affecting  the  punishability  of  crime  as  such 
and  that  the  abolition  of  statutory  limitation  would  not,  therefore,  infringe 
Article  103  (2).  Secondly,  by  ratifying  the  Genocide  Convention,  the 
Federal  Republic  of  Germany  has  also  accepted  that  genocide  is  a  crime 
under  international  law  as  was  declared  by  General  Assembly  Resolution 
96  (I)  of  1 1  December  1946  referred  to  in  the  preamble  to  the  Convention. 


142  Lerner,  loc.  cit.  above  (p.  170  n.  55),  p.  525. 

143  U.N.  Doc.  E/CN. 4/906,  pp.  71-7,  126. 

144  Parliamentary  questions  in  the  German  Bundestag,  Bundestagdrucksache ,  8/21 14,  p.  9. 

145  Art.  103  (2)  (text  at  p.  166  n.  18,  above);  Art.  20  (3):  ‘Legislation  shall  be  subject  to  the  consti¬ 
tutional  order;  the  executive  and  the  judiciary  shall  be  bound  by  the  law’  (Peaslee,  op.  cit.  above  (p.  166 
n.  18)).  The  German  Federal  Republic  had  made  a  reservation  under  Art.  64  (2)  of  the  European 
Convention  for  the  Protection  of  Human  Rights  according  to  which  she  was  going  to  apply  Art.  7  (2)  of 
that  Convention  only  within  the  limits  of  Art.  103  (2)  of  her  Basic  Law  with  respect  to  criminal  acts 
committed  during  the  years  i933~45:  Bekanntmachung,  15  December  1953,  [1954]  BGBI.  II  S.  14; 
for  a  critique  of  this  approach  see  Maunz-Durig-Herzog,  Grundgesetz,  Kommentar ,  Abschnitt  V,  Ziff. 
3;  Guradze,  Die  europaische  Menschenrechtskonvention,  Kommentar  (1968),  p.  1 1 6;  Decision  of  the 
European  Commission  of  Human  Rights  of  20  July  1957,  application  no.  268/57,  in  which  it  observed 
‘that  the  travaux  preparatoires  for  the  Convention  show  that  the  purpose  of  Article  7  (2) ...  is  to  make 
clear  that  Article  7  does  not  affect  the  legislation  enacted  ...  to  punish  war  crimes  and  acts  of  treason 
and  collaboration  with  the  enemy  .  .  .’:  European  Commission  of  Human  Rights ,  Documents  and  Decisions 
1955-57  (The  Hague,  1959),  P-  4- 
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This  latter  position  was  also  adopted  by  the  International  Court  of 
Justice  in  its  advisory  opinion  on  Reservations  to  the  Genocide  Convention, 
in  which  it  took  the  view  ‘that  the  principles  underlying  the  Convention 
are  principles  which  are  recognized  by  civilized  nations  as  binding  on 
States  even  without  any  conventional  obligation’.146  The  view  of  the 
German  Constitutional  Court,  as  has  been  shown,  has  cleared  the  way  for 
a  retroactive  extension  of  unexpired  limitation  periods.147  It  will  be 
recalled,  moreover,  that  it  is  enough  for  certain  conduct  to  be  regarded 
as  an  offence  against  international  law  that  the  conduct  was  prohibited 
by  customary  international  law.148  One  may  conclude,  therefore,  that 
national  courts,  no  less  than  an  international  tribunal,  which  try  offences 
against  international  criminal  law,  are  bound  by  the  substantive  as  well  as 
procedural  rules  established  in  international  law.  Thus,  national  courts 
function  as  agents  of  the  international  legal  order  particularly  in  the  case  of 
a  ‘mandatory’  as  opposed  to  a  merely  ‘permissive’  impact  of  international 
law.149  However,  national  courts  also  serve  the  national  legal  order  and 
their  international  responsibilities  may  conflict  with  their  habitual 
deference  to  the  national  law.  The  practical  outcome  in  such  circum¬ 
stances  is  determined  by  national  law  and  in  the  case  of  the  Federal 
Republic  of  Germany  by  Article  25  of  the  Basic  Law.  But  how  is  a  conflict 
between  Article  25  and  Article  103  (2)  to  be  solved? 

Although  the  principle  of  nulla  poena  sine  lege  is  guaranteed  by  Article 
103  (2)  of  the  Basic  Law  of  the  Federal  Republic  of  Germany,  it  would 
appear  that  it  is  overridden,  as  in  the  case  of  war  crimes  punishable  under 
the  Geneva  Conventions,  by  an  international  legal  duty  to  punish  geno¬ 
cide,  which  had  already  previously  been  punishable  as  a  crime  against 
humanity.150  It  has  been  said  that  Article  25  cannot  prevail  over  Article 
103  (2)  as  this  would  mean  that  international  law  could  informally  change 
the  Basic  Law  in  contravention  of  Article  79,  according  to  which  the  Basic 
Law  can  only  be  amended  by  express  statutory  provision.151  It  was 
suggested  that  a  conflict  which  could  not  be  solved  by  a  harmonizing 
interpretation  was  to  be  decided  in  favour  of  the  Basic  Law  as  it  consti¬ 
tuted  the  ‘stronger  norm’  in  the  municipal  legal  sphere.  Nevertheless, 
on  balance,  international  interests  could  prevail152  given  that  it  must  be 
extremely  doubtful  whether  the  universally  condemned  crime  of  genocide 

146  I.C.jf.  Reports,  1951,  p.  15. 

147  On  the  difficulties  of  some  States  with  the  ex  post  facto  extension  or  abolition  of  statutes  of 
limitation  see  also  Report  of  the  U.N.  Commission  on  Human  Rights,  21st  Session,  Doc.  4/4024, 
E/CN.4/891,  para.  547. 

148  Cf.  p.  175  n.  84,  above;  Malezieux,  loc.  cit.  above  (p.  173  n.  70),  pp.  173  ffi;  Roling,  ‘Le  Projet’, 
loc.  cit.  above  (p.  163  n.  3),p.  549;  Jescheck,  ibid.,p.  521;  Art.  11  (2),  Universal  Declaration  of  Human 
Rights. 

149  Glaser,  ‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  pp.  477,  479;  Falk,  The  Role  of  Domestic  Courts  in 
the  International  Legal  Order  (1964),  pp.  32  ff. 

150  Gorner-Schumann,  loc.  cit.  above  (p.  168  n.  38),  p.  301,  and  p.  184  n.  134,  above. 

151  Dahm,  Zur  Problematik  .  .  .,  op.  cit.  above  (p.  175  n.  84),  p.  71;  BVerfGE  6,  363. 

152  Dahm,  Zur  Problematik  .  .  .,  op.  cit.  above  (p.  175  n.  84),  p.  79. 
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should  go  unpunished  as  a  result  of  the  municipal  law  principle  of  nulla 
poena  sine  lege.153  It  may  be  said  that  continued  and  manifold  expressions 
of  interest  by  the  international  community  in  the  punishment  of  war 
crimes  and  crimes  against  humanity  have  created  a  source  of  obligation 
erga  omnes  in  that  ‘in  view  of  the  importance  of  the  rights  involved,  all 
States  can  be  held  to  have  a  legal  interest  in  their  protection’.154  Con¬ 
sidering,  lastly,  that  in  general  international  law  genocide  constituted 
proscribed  and  punishable  conduct  before  the  Second  World  War,  it  may 
be  argued  that  the  acceptance  of  the  Genocide  Convention  raises  an 
estoppel  against  the  German  Government,  preventing  it  from  invoking 
Article  103  (2)  of  the  Basic  Law  as  a  bar  to  ‘substantive’  retroactivity. 

This  survey  of  treaties,  it  is  believed,  amply  supports  the  contention 
that  the  Federal  Republic  of  Germany  has  an  obligation  under  general 
international  law  to  punish  war  crimes  and  crimes  against  humanity  in 
whatever  form  and  particularly  those  committed  during  the  Nazi  era.  This 
conclusion  is  not  weakened  by  the  fact  that  the  Federal  Republic  has  not 
become  a  party  to  some  of  these  instruments,  a  circumstance  which  merely 
requires  proof  that  their  substantive  content  reflects  legal  obligations 
imposed  by  customary  international  law. 

( b )  The  Acceptance  of  the  Nuremberg  Principles  in  State  Practice 

Numerous  statements  and  declarations155  during  the  Second  World 
War  on  the  need  to  protect  States  and  individuals  against  war  crimes  and 
atrocities  culminated  in  the  determination  of  the  United  Nations  to 
organize  criminal  proceedings  against  the  perpetrators  of  these  crimes  and 
in  the  setting  up  of  the  International  Military  Tribunal  at  Nuremberg. 
There  has  been  controversy  regarding  the  legal  nature  of  the  Nuremberg 


153  Fawcett,  loc.  cit.  above  (p.  16511.  12),  p.  630;  Rudenko,  Chief  Prosecutor  of  the  U.S.S.R.  at  the 
Nuremberg  Trial:  see  study  of  the  U.N.  Secretary-General,  loc.  cit.  above  (p.  165  n.  9),  at  p.  101. 

154  Barcelona  Traction  case,  I.C.J.  Reports ,  1970,  p.  3,  para.  33. 

166  Legally  most  important  was  the  Moscow  Declaration  of  30  October  1943  by  the  U.S.S.R., 
U.S.A.  and  U.K.,  United  Nations  Documents  1941-45  (Royal  Institute  of  International  Affairs, 
London,  1946),  pp.  15-16;  Declaration  of  the  President  of  the  United  States  of  America  (F.  D. 
Roosevelt),  25  October  1941,  History  of  the  United  Nations  War  Crimes  Commission  and  the 
Development  of  the  Laws  of  War  (London,  1948),  p.  88;  Declaration  of  the  British  Prime  Minister 
(Winston  Churchill),  25  October  1941,  ibid.,  p.  88;  Declaration  of  the  Soviet  Foreign  Minister 
(Molotov),  7  November  1941,  ibid.,  p.  89;  Inter-Allied  Declaration  of  St.  James’s  of  13  January  1942, 
ibid.,  p.  90;  Declaration  of  the  President  of  the  United  States  of  America  (F.  D.  Roosevelt),  21  August 
1942,  ibid.,  p.  93;  Declaration  of  the  British  Prime  Minister  (Winston  Churchill)  in  the  House  of 
Commons  on  8  September  1942,  ibid.,  p.  94;  Declaration  of  the  British  Lord  Chancellor  (Lord  Simon) 
in  the  House  of  Lords  on  7  October  1 942 ,  ibid. ,  p .  1 05 ;  Statement  by  the  President  of  the  United  States 
of  America  (F.  D.  Roosevelt),  7  October  1942,  ibid.,  pp.  105-6;  Diplomatic  Note  of  the  Government 
of  the  U.S.S.R.,  14  October  1942,  as  reply  to  the  Note  of  the  nine  Governments,  ibid.,  p.  94;  Joint 
Declaration  of  the  U.S.S.R.,  U.S.A.  and  U.K.,  published  in  Moscow,  Washington  and  London  on 
17  December  1942,  ibid.,  p.  106.  Two  early  documents,  namely  the  Declaration  of  Solidarity  of 
thirteen  States  during  the  First  Inter-Allied  Conference  in  St.  James’s  Palace  on  12  June  1941  (Royal 
Institute  of  International  Affairs,  United  Nations  Documents  1941-45 )  and  the  Atlantic  Charter  of 
12  August  1941  (Department  of  State  Bulletin,  i94i,p.  125),  did  not  deal  specifically  with  the  question 
of  the  punishment  of  war  crimes  in  its  broadest  sense. 
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principles  themselves  as  applied  by  the  International  Military  Tribunal. 
Assertions  by  some  writers156  and  by  the  I.M.T.  itself  that  the  substantive 
law  which  it  applied  was  customary  law  existing  at  the  time  of  its 
creation157  have  been  met  with  strenuous  opposition  from  others.158  The 
judgment  of  the  International  Military  Tribunal  as  well  as  judgments 
handed  down  in  the  so-called  subsequent  proceedings  provoked  pas¬ 
sionate  debate.  There  were  even  warnings  that  their  innovative  character 
would  deprive  them  of  any  validity  as  legal  precedents  and  could  con¬ 
stitute  a  licence  for  victors.159  This  somewhat  narrowly  legalistic  and  static 
view  of  international  law  overlooks  the  fact  that  precedents  do  spring  from 
propositions  which  may  be  wrong  in  law  or  even  based  upon  their  own 
particular  facts,  as  it  is  expressed  by  the  adage  ex  factis  ius  oritur.  The 
extent  to  which  the  Nuremberg  principles  constituted  new  law  is  now  of 
purely  historical  interest.  Indeed,  even  if,  as  is  often  conceded,  crimes 
against  humanity  and  crimes  against  peace  represented  revolutionary 
changes  in  international  law,  it  would  be  absurd  to  judge  this  revolution 
by  reference  to  the  laws  which  it  sought  to  overcome.160  Temporally  and 
personally  limited  though  the  Nuremberg  principles  may  at  first  have 
been,  they  nevertheless  marked  the  beginning  of  efforts  to  affirm  a  new 
opinio  iuris  which  gradually  took  shape  through  the  actions  of  the  United 
Nations  as  well  as  through  State  practice.161 

Shortly  after  the  end  of  the  war,  the  General  Assembly  adopted  Resolu¬ 
tion  3  (I)  of  13  February  1946  on  the  extradition  and  punishment  of  war 
criminals  in  which  it  appealed  to  member  States  to  co-operate  in  the 
interest  of  the  international  public  order  in  conformity  with  the  Nurem¬ 
berg  laws.162  It  affirmed  ‘the  principles  of  international  law  recognized 
by  the  Charter  of  the  Nuremberg  Tribunal  and  the  judgment  of  the 
Tribunal’,163  recognized  genocide  as  being  a  ‘’delictum,  iuris  gentium  and 

156  Kraus,  op.  cit.  above  (p.  17811.  103),  p.  23;  Woetzel, ‘Reflections  on  the  Auschwitz  Trial’,  World 
Today ,  21  (1965),  pp.  494,  496;  Baxter,  ‘Jurisdiction  over  War  Crimes  and  Crimes  against  Humanity’ 
in  Bassiouni,  Nanda,  op.  cit.  above  (p.  177  n.  98),  vol.  2  (1973),  PP-  65,  70.  See  also  debates  in  the 
General  Assembly  6th  Committee,  General  Assembly  Official  Records ,  35th  Session  (1980)  (U.N.  Doc. 
A/C.6/35/SR  1 1),  nth  meeting,  p.  n,  no.  46,  per  Mr.  Hattinga  van’t  Sant,  the  Dutch  representative. 

167  Trial  of  the  Major  War  Criminals  before  the  International  Military  Tribunal,  vol.  1  (1947),  p.  218. 

158  See,  for  example,  Kunz,  'Present-day  Efforts  at  International  Protection  of  Human  Rights’, 
Proceedings  of  the  American  Society  of  International  Law,  1951,  pp.  109,  1 10;  Schwarzenberger,  The 
Judgment  of  Niirnberg’,  Yearbook  of  World  Affairs,  1948,  p.  116. 

159  Kelsen,  ‘Will  the  Judgment  in  the  Nuremberg  Trial  constitute  a  Precedent  in  International 
Law?’,  International  Law  Quarterly,  1  (1947),  PP-  G3  ff-1  Rbling,  ‘On  Aggression,  on  International 
Criminal  Law,  on  International  Criminal  Jurisdiction’,  Netherlands  International  Law  Review,  2 
(i9SS),  PP-  167,  187;  Rocca,  ‘Superior  Orders  as  a  Qualified  Defence  in  International  Law’,  Festschrift 
fur  Verdross  (Berlin,  1980),  pp.  607,  617;  contra  Seidl-Hohenveldern,  ‘Niirnberg  und  Vietnam’, 
Festschrift  f Hr  Rudolf  Laun  (Hamburg,  1972),  PP-  220,  222;  O’Brien,  ‘The  Nuremberg  Principles’,  in 
The  Vietnam  War  and  International  Law:  the  Widening  Context,  vol.  3  (Princeton,  1972),  pp.  193,  203. 

160  Roling,  loc.  cit.  (previous  note). 

161  Brownlie,  op.  cit.  above  (p.  176  n.  92),  pp.  162,  193;  Schiitz,  Die  Probleme  der  niederlandischen 
Kriegsverbrecherprozesse  (Koln,  1968),  p.  12. 

162  U.N.  Doc.  E/CN. 4/906,  p.  20. 

163  G.A.  Res.  95  (I)  (11  December  1946),  General  Assembly  Official  Records,  1st  Session,  G.A. 
Plenary  Meeting,  Verbatim  Record,  23  October,  16  December  1946,  p.  1 144. 


TIME  LIMITS  FOR  THE  PROSECUTION  OF 


190 

recommended  that  member  States  take  appropriate  legislative  action  and 
co-operate  to  facilitate  speedy  prevention  and  punishment.164  Admittedly, 
conflicting  views  expressed  within  the  International  Law  Commission160 
on  the  contradiction  between  ‘affirmation’  and  ‘formulation’  of  those 
principles166  seem  to  suggest  the  absence  of  opinio  iuris  with  regard  to  the 
original  Nuremberg  Principles  and  indicate  a  more  cautious  approach  to 
codification.167  The  Commission  confined  itself  to  their  formulation,168 
but  during  the  discussions  on  the  Commission’s  report  in  the  Sixth  Com¬ 
mittee  of  the  General  Assembly  a  substantial  number  of  delegates  were 
unwilling  to  question  the  term  ‘affirmation’  used  in  General  Assembly 
Resolution  95  (I),  recognizing  the  Nuremberg  principles  as  being  part  of 
international  law.169  Furthermore,  the  Nuremberg  principles  played  an 
important  role  in  the  preparation  of  the  abortive  draft  code  of  offences 
against  the  peace  and  security  of  mankind.170  Numerous  General  Assembly 
resolutions  confirmed  the  interest  of  the  world  community.171  There  is  no 

164  G.A.  Res.  96  (I)  ( 1 1  December  1946);  reaffirmed  by  G.A.  Res.  180  (II)  (21  November  1947);  see 
also  G.A.  Res.  3020  (XXVII)  and  3074  (XXVIII)  on  principles  of  international  co-operation  in  the 
detention,  arrest,  extradition  and  punishment  of  persons  guilty  of  war  crimes  and  crimes  against 
humanity  (3  December  1973).  On  the  drafting  history  see  U.N.  Doc.  A/760  &  Corr.  2,  Report  of  the 
6th  Committee,  General  Assembly  Official  Records,  3rd  Session  (1948),  vol.  5,  pp.  494  ff. 

165  Yearbook  of  the  United  Nations,  1950,  p.  854. 

166  Zander,  op.  cit.,  above  (p.  176  n.  92),  p.  54;  Herzog  suggested  the  term  ‘constater’,  which  is 
appropriate  for  an  autonomous  international  criminal  law,  and  the  character  of  crimes  against 
humanity  as  being  ‘imprescriptibles  par  nature’,  while  avoiding  the  pitfalls  of  interpreting  ‘lacunae’  in 
post-war  legal  documents:  ‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  p.  504. 

167  Baxter,  ‘The  Effects  of  Ill-conceived  Codification  and  Development  of  International  Law’, 
Melanges  Guggenheim  (1968),  pp.  146  ff.;  Parry,  ‘Some  Considerations  upon  the  Content  of  a  Draft 
Code  of  Offences  against  the  Peace  and  Security  of  Mankind’,  International  Law  Quarterly,  3  (1950), 
pp.  208-27. 

168  Yearbook  of  the  International  Law  Commission,  1950,  vol.  2,  p.  374,  para.  96;  Principle  VI 
corresponds  in  substance  to  Art.  6  (c)  of  the  Charter  of  the  I.M.T. 

169  Brownlie,  op.  cit.  above  (p.  176  n.  92),  p.  192  n.  5. 

170  I.L.C.  preparation  of  Draft  Code  of  Offences  against  the  Peace  and  Security  of  Mankind,  Report 
of  the  3rd  Session  of  the  I.L.C.,  General  Assembly  Official  Records,  7th  Session  (1952),  U.N.  Doc. 
A/CN.4/48,  ch.  iv  (30  July  1951).  See,  however,  resumed  debates  in  the  6th  Committee  in  1980, 
General  Assembly  Official  Records,  35th  Session  (1980),  U.N.  Doc.  A/C.6/35/SR  1 1;  for  suggestions 
that  the  new  Draft  Code  should  include  the  prohibition  of  statutory  limitation  see,  for  instance, 
representatives  of  the  G.D.R.,  10th  meeting,  p.  8,  no.  23;  Tunisia,  12th  meeting,  p.  2,  no.  2;  U.S.S.R., 
13th  meeting,  p.  4,  no.  12;  Afghanistan,  ibid.,  p.  10,  no.  36;  Poland,  14th  meeting,  p.  5,  no.  17;  Sudan, 
ibid.,  p.  10,  no.  39;  Bangladesh,  ibid.,  p.  11,  no.  46;  Bulgaria,  ibid.,  p.  13,  no.  57;  Cuba,  ibid.,  p.  14, 
no.  68;  India,  15th  meeting,  p.  2,  no.  3;  Iraq,  ibid.,  p.  5,  no.  18. 

171  Cf.  G.A.  Resolutions  3  (I):  extradition  and  punishment  of  war  criminals;  177  (II):  formulation  of 
the  principles  recognized  in  the  Charter  of  the  Nuremberg  Tribunal  and  in  the  judgment  of  the 
Tribunal;  260  (III):  prevention  and  punishment  of  the  crime  of  genocide;  368  (IV):  invitation  to  non¬ 
member  States  to  become  parties  to  the  Convention  on  the  Prevention  and  Punishment  of  the  Crime 
of  Genocide;  488  (V):  formulation  of  the  Nuremberg  principles;  897  (IX):  Draft  Code  of  Offences 
against  the  Peace  and  Security  of  Mankind;  2331  (XXII),  2438  (XXIII),  2545  (XXIV)  and  2713 
(XXV):  measures  to  be  taken  against  Nazism  and  racial  intolerance;  2338  (XXII),  2392  (XXIII),  2583 
(XXIV),  2712  (XXV)  and  2840  (XXVI):  question  of  the  punishment  of  war  criminals  and  of  persons 
who  have  committed  crimes  against  humanity;  2839  (XXVI):  measures  to  be  taken  against  Nazism  and 
other  totalitarian  ideologies  and  practices  based  on  incitement  to  hatred  and  racial  intolerance.  See  also 
I.L.C.  formulation  of  Nuremberg  principles,  Report  of  the  2nd  Session  of  the  I.L.C.,  General 
Assembly  Official  Records,  5th  Session  (1950),  Supplement  no.  12,  U.N.  Doc.  A/13 16,  pt.  iii;  I.L.C. 
preparation  of  Draft  Code  of  Offences  against  the  Peace  and  Security  of  Mankind,  Report  of  the 
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novelty  in  the  assertion  ‘that  even  if  a  particular  resolution  of  the  General 
Assembly  is  not  binding,  the  cumulative  impact  of  many  resolutions  when 
similar  in  content,  voted  for  by  overwhelming  majorities  and  frequently 
repeated  over  a  period  of  time  may  give  rise  to  a  general  opinio  iuris  and 
thus  constitute  a  norm  of  customary  international  law’.17"  More  important, 
however,  is  the  fact  that  the  votes  of  States  in  support  of  these  resolutions 
constitute  a  recognition  by  the  majority  of  States  that  the  substantive 
aspects  of  the  Charter  and  judgment  of  Nuremberg  have  become  part  of 
the  positive  law.173 

It  may  be  noted  that  there  is  no  statutory  limitation  for  war  crimes 
(including  those  committed  during  the  Second  World  War)  and  crimes 
against  humanity  in  some  States.174  Others  apply  ordinary  statutory 
limitation  to  both  categories  of  crime.175  Yet  others  do  not  use  the  device  of 
statutory  limitation  at  all.176  Some  States  which  operate  statutory  limita¬ 
tion  have  taken  special  steps  deemed  sufficient  to  secure  punishment  of 
criminals  of  the  Second  World  War.177 

( c )  Control  Council  Law  No.  10 

In  addition  to  the  sources  already  noticed  relevant  to  the  question  of 
statutory  limitation  with  respect  to  war  crimes  and  crimes  against 
humanity,  reference  must  be  made  to  Law  No.  10  of  the  Allied  Control 
Council  as  well  as  to  judicial  pronouncements  based  upon  it.178  It  has  to  be 
recalled  that  the  prosecution  of  war  crimes  and  crimes  against  humanity 
was  one  of  the  Allies’  major  war  aims.  It  found  legal  expression  in  the 
Potsdam  Agreement,  the  London  Agreement  and  the  Charter  of  the  Inter¬ 
national  Military  Tribunal  as  well  as,  with  some  modification,  Control 

3rd  Session  of  the  I.L.C.,  General  Assembly  Official  Records,  7th  Session  (1932),  U.N.  Doc. 
A/CN.4/48,  ch.  iv  (30  July  1951). 

172  Judge  Dillard,  separate  opinion  in  the  Western  Sahara  advisory  opinion,  I.C.J.  Reports,  1975, 
pp.  19  ff.,  121;  Roling,  loc.  cit.  above  (p.  163  n.  3),  p.  350;  for  a  sceptical  view,  Arangio-Ruiz,  The  U.N. 
Declaration  on  Friendly  Relations  and  the  System  of  the  Sources  of  International  Law  (1979),  p.  35. 

173  Brownlie,  op.  cit.  above  (p.  176  n.  92),  p.  193;  Komarow,  loc.  cit.  above  (p.  177  n.  99),  pp.  30  ff. 

174  Cf.  p.  185  n.  141,  above;  Herzog,  loc.  cit.  below  (p.  192  n.  184),  pp.  337  f . ;  Doc.  4275, 
Parliamentary  Assembly  of  the  Council  of  Europe,  p.  26. 

175  Belgium,  Cambodia,  Cameroon,  Greece,  Japan,  Malta,  Monaco,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  Turkey,  Venezuela:  cf.  U.N.  Doc.  E/CN. 4/906,  pp.  53  ff. 

176  e.g.  United  States,  India,  Singapore,  Uganda. 

177  Belgium,  Luxembourg,  Netherlands:  U.N.  Doc.  E/CN. 4/906,  pp.  53  ff. 

178  Pursuant  to  the  Allied  Powers’  Berlin  Declaration  on  the  defeat  of  Germany  and  the  assumption 
of  supreme  authority  of  5  June  1945,  an  Allied  Control  Council  for  Germany  was  set  up  to  exercise 
such  legislative  and  executive  authority  by  means  of  statutes,  regulations,  directives  and  instructions 
(30  August  1945-20  March  1948).  The  Convention  on  Relations  between  the  Three  Powers  and  the 
F.R.G.  (Generalvertrag)  of  26  May  1952  (United  Nations  Treaty  Series,  vol.  331,  p.  327,  in  amended 
version  of  the  Paris  Protocol  of  23  October  1954),  which  formally  ended  the  occupational  regime, 
enabled  the  Government  of  the  F.R.G.,  after  consultations  with  the  Three  Powers,  to  deprive  certain 
legislation  of  the  Control  Council  of  its  effect  on  German  territory.  The  Allied  High  Commission 
abolished  the  effects  of  Arts.  3,  4  and  5  of  Control  Council  Law  No.  xo  by  laws  of  5  May  1955.  The 
same  was  done  with  Arts.  1  and  2  by  general  statute  of  30  May  1956:  see  Meyrowitz,  op.  cit  above 
(p.  176  n.  86),  pp.  196,  197. 
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Council  Law  No.  io,  which  was  enacted  to  implement  the  provisions  of 
international  law  enshrined  in  the  Moscow  Declaration  and  in  the  London 
Agreement.179 

The  main  purpose  of  Law  No.  io  was  to  provide  a  uniform  material 
legal  basis  for  all  trials  of  war  criminals  on  German  territory  whether  in 
special  tribunals,  courts  of  the  Allied  Powers  or  German  courts.180  A 
number  of  commentators  favoured  the  view  that  Law  No.  io  was  in 
essence  international  law  and  as  such  took  precedence  not  only  over 
German  statute  law  but  also  over  the  German  Basic  Law.181  Many  courts 
recognized  that  the  retroactive  effect  of  Law  No.  io  was  not  excluded  by 
Article  103  (2)  of  the  Basic  Law.182  The  reasons  for  their  decisions,  how¬ 
ever,  were  drawn  from  German  constitutional  law  and  not  based  on  the 
specific  content  and  nature  of  Law  No.  10.  Nothing  was  said  about  limita¬ 
tion  periods  in  the  judgments  of  the  International  Military  Tribunals, 
nor  indeed  in  any  of  the  instruments  which  constituted  the  legal  basis  for 
Law  No.  10  or  in  decisions  based  upon  it.  Whether  such  absence  of  any 
reference  to  statutory  limitation  merely  reflects  the  common  law  tradi¬ 
tion,183  or  whether  inclusion  was  thought  to  be  unnecessary  in  anticipation 
of  swift  and  full  retribution  or  was  just  overlooked184  or  constituted  a 
‘qualified  silence’  implying  rejection  of  any  limitation,185  must  remain 
a  matter  for  speculation.  Some  support  for  this  latter  explanation  may 
be  found  in  Article  II  (5)  of  Law  No.  10,  which  explicitly  ruled  out  the 
applicability  of  any  limitation  period  between  30  January  1933  and  1  July 
1 945. 186  According  to  one  view,  Article  II  (5)  had  the  effect  of  rendering 
the  lapse  of  statutory  limitation  periods  ineffective  with  regard  to  both  past 
and  future  crimes  against  humanity.187  According  to  another  view  the 
effect  of  this  provision  was  merely  to  suspend  statutory  limitation  during 

179  The  Potsdam  Agreement  of  2  August  1945,  Official  Gazette  of  the  Control  Council  for  Germany, 
Supplement  No.  1,  Berlin,  pp.  13  ff.;  Art.  8  of  the  Charter  of  the  I.M.T.  accepts  duress  by  superior 
orders  in  mitigation  of  punishment  only,  not  to  exclude  punishment  altogether:  Kontrollrats- 
Amtsblatt,  no.  3  (20  December  1945),  p.  50;  Kraus,  op.  cit.  above  (p.  178  n.  103),  p.  4;  Werner,  ‘Die 
ersten  Entscheidungen  des  OGH  zum  KRG  NO.  10’,  N.J.W.,  1949,  p.  170;  Graveson,  ‘Der 
Grundsatz  nulla  poena  sine  lege  und  KRG  No.  10’,  Monatsschrift  fur  deutsches  Recht,  1947,  p.  287; 
Lerner,  loc.  cit.  above  (p.  170  n.  55),  p.  515. 

180  Kraus,  op.  cit.  above  (p.  171  n.  62),  p.  20. 

181  Ibid.,  p.  29;  Haensel,  N.J.  W.,  1947/8,  p.  55;  Werner,  N.J.  W .,  1949,  p.  170;  Dahm,  op.cit.  above 
(p.  175  n.  84),  p.  37;  Meyrowitz,  op.  cit.  above  (p.  176  n.  86),  pp.  104,  205,  and  for  discussion  of  other 
views  pp.  202  ff.;  contra,  for  example,  Jescheck,  op.  cit.  above  (p.  176  n.  86),  p.  178:  ‘occupation  law’. 

182  e.g.  Supreme  Court  for  the  British  Zone  in  Cologne,  21  March  1950.  Cf.  Justiz  und  NS- 
Verbrechen,  Sammlung  deutscher  Streiturteile  wegen  NS-Totungsverbrechen,  1945 — ig66  (University 
Press,  Amsterdam),  vol.  4,  p.  179;  Oberlandesgericht  (OLG)  Koblenz,  2  March  1950,  ibid.,  vol.  5, 
pp.  389,  392;  OLG  Hamm,  15  April  1948,  ibid.,  vol.  1,  p.  626. 

183  Meyrowitz,  op.  cit.  above  (p.  176  n.  86),  p.  234  n.  29. 

184  Herzog,  ‘Etude  des  lois  concernant  la  prescription  des  crimes  contre  l’humahite’,  Revue  de 
science  criminelle  et  de  droit  penal  compare,  1965,  pp.  337,  339. 

186  Graven,  ‘Le  Projet’,  loc.  cit.  above  (p.  163  n.  3),  p.  413. 

186  Art.  II  (5):  see  p.  178  n.  102,  above. 

187  Meyrowitz,  op.  cit.  above  (p.  176  n.  86),  pp.  234,  235;  Graven,  ‘Les  Crimes  contre  l’humanite 
peuvent-ils  beneficier  de  la  prescription?’,  Revue  penale  suisse,  1965,  no.  2,  pp.  130,  149;  U.N.  Doc. 
E/CN. 4/906,  p.  101. 
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the  Nazi  regime  and  only  for  that  time,  and  thus  it  was  up  to  govern¬ 
ments  and  international  organizations  to  tackle  the  problem  of  statutory 
limitation.188 

The  first  interpretation  appears  to  dispose  of  the  question  of  statutory 
limitation  once  and  for  all.  If  the  Moscow  Declaration  and  the  London 
Agreement — both  of  which  are  integral  parts  of  Law  No.  10  by  virtue  of 
Article  I — are  relied  on  for  purposes  of  interpreting  Article  II  (5),  then 
indeed  there  could  be  no  limitation  period  with  respect  to  crimes  against 
humanity  as  defined  by  Article  II  (1)  (c)  of  Law  No.  10.  Such  a  solution, 
however,  rests  on  the  precarious  assumption  that  the  silence  of  these  two 
legal  texts  on  the  question  of  limitation  periods  can  safely  be  interpreted  as 
a  positive  exclusion  of  any  limitation  period  with  respect  to  crimes  against 
humanity.  Nevertheless,  one  must  ask  whether  the  clear  objective  of 
enabling  war  criminals  to  be  tried  in  the  countries  where  they  committed 
their  crimes  (Moscow  Declaration  and  Article  4  of  the  London  Agree¬ 
ment)  would  not  have  been  futile  from  the  outset  had  it  been  thought  con¬ 
ceivable  that  war  criminals  could  obtain  the  benefit  of  statutory  limitation. 
There  were,  furthermore,  a  number  of  peace  treaties  which  explicitly 
stipulated  a  duty  to  prosecute  and  punish  war  criminals  without  providing 
for  any  period  of  limitation.189  However,  there  are  textual  reasons  which 
considerably  reduce  the  strength  of  these  inferences.  One  is  that  the 
Moscow  Declaration  contains  no  reference  to  crimes  against  humanity, 
which  must  raise  doubts  as  to  its  value  for  interpreting  Article  II  (5)  of 
Law  No.  10.  Another  somewhat  unconvincing  reason  may  be  seen  in  the 
fact  that  jurisdiction  of  German  courts  over  those  crimes  committed  prior 
to  the  outbreak  of  war  was  not  envisaged  in  either  the  Moscow  Declaration 
or  the  London  Agreement  and  was  only  exceptionally  permissible  under 
Article  III  (1)  (d)  of  Control  Council  Law  No.  10. 190 

V.  Conclusion 

The  division  of  functions  between  international  law  and  municipal  law 
has  been  fully  established  in  such  a  manner  that  international  law  defines 
the  limits  of  lawful  conduct  whereas  municipal  law  defines  the  specific 
details  of  proscribed  conduct  and  the  sanctions  to  be  imposed. 

The  duty  to  legislate  so  as  to  punish  or  extradite  war  criminals  is  uncon¬ 
ditional  and  without  exception.  The  prohibition  of  genocide  and  of  ‘grave 
breaches’  of  the  Geneva  Conventions,  which  also  exists  under  inter¬ 
national  customary  law,  confirms  the  contention  that  human  life  and 
dignity,  being  universal  legal  values,  must  be  adequately  protected  and 
that  certain  forms  of  action  by  sovereign  States  are  unlawful. 

188  Herzog,  loc.  cit.  above  (p.  192  n.  184),  p.  339. 

189  Cf.  Peace  Treaties  of  10  February  1947:  Italy,  Art.  45;  Bulgaria,  Art.  5;  Finland,  Art.  9; 
Roumania,  Art.  6;  Hungary,  Art.  6.  The  State  Treaty  with  Austria  of  15  May  1955  contains  analogous 
provisions:  Baxter,  loc.  cit.  above  (p.  189  n.  156),  p.  78. 

19°  Meyrowitz,  op.  cit.  above  (p.  176  n.  86),  p.  80. 


194 


TIME  LIMITS  FOR  THE  PROSECUTION  OF 


Given  the  unique  character  of  crimes  against  humanity  and  given  the 
repeatedly  expressed  universal  interest  in  their  repression,  can  statutory 
limitation  truly  be  said  to  constitute  a  legitimate  procedural  device  by 
which  a  State  may  evade  its  substantive  obligation  under  international 
law?  Not  long  after  the  Second  World  War  it  became  clear  that  the 
prosecution  of  war  crimes  had  only  an  exemplary  character  and  that  only  a 
relatively  small  percentage  of  suspected  war  crimes  would  be  punished.191 
Not  unexpectedly,  therefore,  the  prospect  of  the  completion  of  the  limita¬ 
tion  period  in  the  Federal  Republic  of  Germany  caused  widespread 
concern  and  prompted  discussion  and  action  both  within  the  United 
Nations  and  in  the  Council  of  Europe. 

The  decision  of  the  German  Bundestag  to  abolish  statutory  limitation 
for  the  prosecution  of  murder  has  put  an  end  to  many  years  of  legal  and 
political  wavering.  The  outcome,  in  substance,  appears  to  be  a  com¬ 
promise  between  domestic  and  international  considerations  and  one 
which,  arguably,  is  going  to  have  little  practical  influence  on  future  war 
crimes  trials.  Many  cases  had  previously  been  investigated,  thus  inter¬ 
rupting  limitation  periods.  In  other  cases  the  defence  was  able  to  discredit 
evidence  enfeebled  by  the  lapse  of  time.  However,  the  solution  adopted  by 
the  Bundestag  is  questionable  from  the  point  of  view  of  international  law. 
The  relevant  principles  of  international  law  indicate  that  war  crimes  and 
crimes  against  humanity  by  their  very  nature  as  international  crimes 
cannot  be  subjected  to  national  limitation  periods.  The  crimes  in  question 
are  proscribed  by  general  international  law  notwithstanding  their  inclu¬ 
sion  in  various  forms  in  several  post-war  conventions.  In  the  case  of  the 
Genocide  Convention  the  International  Court  of  Justice  found  that  it 
imposed  obligations  erga  omnes.  Twelve  judges  in  the  Barcelona  Traction 
case  supported  the  view  that  ‘an  essential  distinction  should  be  drawn 
between  the  obligations  of  a  State  towards  the  international  community  as 
a  whole,  and  those  arising  vis-a-vis  another  State  in  the  field  of  diplomatic 
protection’,  considering  the  former  to  be  ‘by  their  very  nature  .  .  .  the 
concern  of  all  States’.192 

It  is  submitted  that  genocide  is  an  international  crime  which  is  punish¬ 
able  on  general  principles  existing  outside  the  Genocide  Convention  and 
that  by  its  very  nature  it  is  exempt  from  the  operation  of  limitation  periods. 
The  Federal  Republic  has  ratified  the  Genocide  Convention.  On  a 
number  of  occasions,  however,  the  Federal  Republic  has  shown  itself 
unwilling  to  accept  that  genocide  is  punishable  on  general  principles, 
irrespective  of  municipal  limitation  periods.  The  European  Convention 
on  Human  Rights  protects  the  principle  nullum  crimen ,  nulla  poena  sine  lege 
(Article  7(1))  except  in  respect  of  ‘any  act  or  omission  which,  at  the  time 


191  Roling,  ‘International  Law  and  the  Maintenance  of  Peace’,  Netherlands  Yearbook  of  Inter¬ 
national  Law,  1973,  p.  100;  Levasseur,  loc.  cit.  above  (p.  177  n.  95),  p.  264.  For  details  of  legal 
developments,  see  p.  170  n.  55,  above. 

192  I.C.jf.  Reports,  1970,  p.  3,  para.  33  of  the  judgment;  and  see  p.  188  n.  154,  above. 
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when  it  was  committed,  was  criminal  according  to  the  general  principles  of 
law  recognized  by  civilized  nations’  (Article  7  (2)).  In  its  act  of  ratification 
of  5  December  1952  the  Federal  Republic  expressed  the  reservation  that  it 
would  apply  Article  7  (2)  only  within  the  limits  of  Article  103,  paragraph  2, 
of  the  Basic  Law.  Thus  it  ratified  and  implemented  the  Genocide  Con¬ 
vention  only  pro  futuro  and  without  any  limitation  period.  The  subsequent 
retroactive  withdrawal  by  the  statute  of  4  August  1969  of  the  operation 
of  limitation  periods  with  respect  to  genocide  was  rendered  possible  by 
a  judgment  of  the  Federal  Constitutional  Court.  On  16  July  1979  the 
Bundestag  refused  to  go  one  step  further  and  extend  the  retroactive  effect 
of  the  earlier  abolition  of  limitation  periods  for  genocide  to  include  geno¬ 
cide  committed  during  the  Nazi  regime.  The  introduction  of  paragraph 
220a  and  the  abolition  of  statutory  limitation  with  respect  to  it  clearly 
demonstrate  that  genocide  was  treated  differently  from  common  murder. 
In  viewr  of  this  recognition  would  it  be  possible  to  infer  Germany’s  ‘per¬ 
sistent  objection’  to  the  concept  of  genocide  as  a  crime  under  international 
law,  punishable  ab  initio  and  sine  tempore ?  What  inference  can  be  drawn 
from  the  fact  that  the  Federal  Republic  of  Germany  ratified  the  Genocide 
Convention?  Only  if  one  took  the  view  that  no  ‘general  rules  of  public 
international  law’  existed  which  Article  25  of  the  Basic  Law  could  have 
transformed  into  German  federal  law  would  such  a  step  have  been  neces¬ 
sary.  On  the  other  hand,  it  may  have  been  that  the  Convention  was  ratified 
ex  abundante  cautela  so  as  to  underpin  the  general  punishability  of 
genocide.  However,  it  is  believed  that  sufficient  evidence  has  been 
adduced  to  show  that  the  crime  of  genocide — through  its  antecedent 
‘crime  against  humanity’ — was  punishable  under  international  law  prior 
to  and  independently  of  the  Genocide  Convention.  Assuming  this  view  to 
be  correct,  it  would  appear  that  the  statute  of  1 6  July  1 979  falls  short  of  full 
compliance  with  Germany’s  international  obligations. 


RECOGNITION  IN  THEORY  AND  PRACTICE* 

By  IAN  BROWNLIE1 

I.  Introduction 

What  is  called  ‘recognition’,  a  deceptively  simple  omnibus  term, 
involves  a  variety  of  situations  in  international  affairs.  In  the  recent  past 
some  strikingly  different  problems  of  State  relations  have  been  classified 
comprehensively  as  ‘recognition  problems’  by  politicians,  diplomats  and 
writers.  As  an  area  of  interest  ‘recognition’  is  wearingly  familiar.  Yet  it 
remains  of  importance  and  consequently  it  is  useful  to  examine  the  role 
of  the  lawyer  (and  the  legal  theorist)  and  to  give  some  kind  of  performance 
rating. 


II.  Thesis 

It  is  intellectually  fashionable  to  claim  that  views  on  international  law 
are  sounder  if  they  are  based  upon  firm  theoretical  foundations.  By  the 
same  token  a  particular  view  on  a  legal  question  may  be,  it  is  thought, 
dispatched  by  applying  an  appropriately  opprobrious  label.  In  recent 
years  labels  considered  to  be  opprobrious2  have  included  references  to 
‘positivism’  and  ‘natural  law’.  There  is  no  doubt  room  for  a  whole  treatise 
on  the  harm  caused  to  the  business  of  legal  investigation  by  theory.  In  the 
case  of  ‘recognition’,  theory  has  not  only  failed  to  enhance  the  subject  but 
has  created  a  tertium  quid  which  stands,  like  a  bank  of  fog  on  a  still  day, 
between  the  observer  and  the  contours  of  the  ground  which  calls  for 
investigation.  With  rare  exceptions  the  theories  on  recognition  have  not 
only  failed  to  improve  the  quality  of  thought  but  have  deflected  lawyers 
from  the  application  of  ordinary  methods  of  legal  analysis.  The  confusion 
which  reigns  is  such  that  contemporary  thinking  does  not  even  provide 
elementary  methods  of  defining  what  the  issues  are  in  a  given  episode, 
much  less  the  basis  for  solutions  of  the  problems  presented. 

III.  ‘Recognition’:  a  Term  of  Art? 

The  standard  works  fail  to  warn  the  student  of  international  law  of  the 
important  fact  that  ‘recognition’  is  not  a  term  of  art.  Indeed,  by  implica¬ 
tion,  by  dint  of  repetition  and  the  constant  introduction  of  the  word  into 


*  ©  Professor  Ian  Brownlie,  1983.  This  article  will  in  due  course  be  published  in  The  Structure  and 
Process  of  International  Law:  Modern  Essays  in  Legal  Philosophy ,  Doctrine  and  Theory,  edited  by 
R.  St.  J.  Macdonald  and  Douglas  M.  Johnston  (Engel,  1983). 

1  Q.C.,  D.C.L.,  F.B.A.;  Chichele  Professor  of  Public  International  Law  in  the  University  of 
Oxford.  2  But  not  by  the  present  writer. 
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headings,  the  standard  treatments  give  the  firm  impression  that  ‘recogni¬ 
tion’  and  its  congener,  ‘non-recognition’,  are  terms  of  art  with  a  consistent 
content  and  legal  significance.  Nothing  could  be  further  from  the  truth. 

The  following  proposition  may  be  put  by  way  of  example: 

The  Government  of  State  A  does  not  recognize  [the  Government  of]  State  B 
(or  the  ‘entity’  calling  itself  [the  Government  of]  State  B ). 

This  statement  represents  fairly  normal  usage  (although  there  is  no 
standard  form  applicable  in  these  matters).  In  fact  and  as  a  matter  of  neces¬ 
sary  interpretation,  the  proposition  could  bear  two  radically  different 
meanings.  It  could  mean  that,  in  the  opinion  of  State  A,  State  B  did  not 
exist  as  such,  that  is  to  say  that  the  entity  or  political  organization  con¬ 
cerned  did  not  qualify  in  legal  terms  to  be  recognized  because  it  did  not 
satisfy  the  criteria  of  statehood.  Examples  of  this  type  of  non-recognition 
are  rare.  In  the  alternative,  the  proposition  could  signify  that  although 
State  B  was  regarded  as  a  State  in  law,  and  thus  qualifying  for  recognition, 
State  A  was  not  willing  to  accord  such  recognition  on  political  grounds.  In 
this  context  ‘non-recognition’  is  simply  a  code  for  a  policy  of  hostility 
short  of  armed  conflict  and  usually  accompanied  by  a  range  of  political  and 
economic  sanctions  (the  last  word  is  not  intended  to  indicate  the  legality  of 
such  measures). 

A  useful  example  may  be  given  from  the  practice  of  the  United  States. 
In  1957  the  United  States  Secretary  of  State,  John  Foster  Dulles,  in  a 
public  address  referred  to  the  contention  that  the  Peking  Government  had 
a  ‘right’  to  recognition  in  the  following  way:3 

There  are  some  who  say  that  we  should  accord  diplomatic  recognition  to  the 
Communist  regime  because  it  has  now  been  in  power  so  long  that  it  has  won  the 
right  to  that. 

That  is  not  sound  international  law.  Diplomatic  recognition  is  always  a 
privilege,  never  a  right. 

Of  course,  the  United  States  knows  that  the  Chinese  Communist  regime  exists. 
We  know  that  very  well,  for  it  has  fought  us  in  Korea.  Also  we  admit  of  dealing 
with  the  Chinese  Communists  in  particular  cases  where  that  may  serve  our 
interests.  We  have  dealt  with  it  in  relation  to  the  Korean  and  Indochina 
armistices.  For  nearly  2  years  we  have  been,  and  still  are,  dealing  with  it  in  an 
effort  to  free  our  citizens  and  to  obtain  reciprocal  renunciations  of  force. 

But  diplomatic  recognition  gives  the  recognized  regime  valuable  rights  and 
privileges,  and,  in  the  world  of  today,  recognition  by  the  United  States  gives  the 
recipient  much  added  prestige  and  influence  at  home  and  abroad. 

One  thing  is  established  beyond  a  doubt.  There  is  nothing  automatic  about 
recognition.  It  is  never  compelled  by  the  mere  lapse  of  time. 

No  assumption  is  made  concerning  the  legal  significance  of  the  State  A - 
State  B  (above)  proposition  in  either  of  its  possible  meanings:  the  object 


3  Whiteman,  Digest  of  International  Law ,  vol.  2,  p.  13  (address  on  28  June  1957). 
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is,  first  of  all,  to  discover  what  State  A  purports  to  be  doing  or  intends.  The 
legal  appreciation  of  what  State  A  says  or  does  is  a  further  question,  but  it 
cannot  be  pursued  unless  the  first  enquiry  is  competently  made. 

The  ultimate  question  at  the  first  stage  is,  what  is  the  intention  of  the 
government  concerned?  This  may  be  derived  from  all  the  available 
evidence:  diplomatic  correspondence,  statements  in  international  organi¬ 
zations,  official  views  expressed  in  national  assemblies  and  so  forth. 
Charges  of  breaches  of  international  law  carry  the  very  strong  implication 
that  the  entity  concerned  is  a  State  capable  of  bearing  State  responsibility. 
'The  terminology  used  is  by  no  means  a  dominant  feature.  Moreover,  the 
word  ‘recognition’  need  not  be  employed,  provided  the  intention  of 
the  government  concerned  is  clear.  Thus  the  most  common  form  of  the 
recognition  of  new  States  involves  the  sending  of  a  letter  or  telegram  of 
felicitations  by  a  Head  of  State  to  the  Head  of  State  or  other  appropriate 
organ  of  the  new  State:4  no  formal  words  are  called  for  and  the  intention  of 
the  recognizing  State  is  unambiguous. 

IV.  Arbitrator  Taft  and  Legal  Technique 

The  strange  aspect  of  all  this  is  that  the  correct  approach — seeking  the 
intention  of  the  government  concerned  on  the  basis  of  the  documents  and 
other  evidence— involves  nothing  more  than  ordinary  legal  technique: 
what  did  the  government  intend  on  the  given  occasion?  No  theory  is  called 
for  to  assist  in  this  process. 

The  satisfactory  results  which  may  be  obtained  by  the  avoidance  of 
theory  and  the  application  of  ordinary  legal  logic  are  indicated  by  the 
case  between  the  United  Kingdom  and  Costa  Rica  known  as  the  Tinoco 
arbitration.5  The  claims  laid  by  the  United  Kingdom  related  to  the 
conduct  of  the  government  of  Frederico  Tinoco  (for  which  the  State  of 
Costa  Rica  would  be  liable),  who  held  power  for  some  thirty  months  and 
in  that  time  effectively  exercised  the  practical  powers  of  government.  The 
respondent  State  put  the  piquant  argument  that  the  Tinoco  regime  could 
not  be  held  to  have  been  a  government  in  terms  of  international  law  and  in 
support  of  this  adduced  the  fact  that  the  United  Kingdom  Government, 
with  others,  had  withheld  recognition  from  the  Tinoco  government.6 

William  H.  Taft,  the  Sole  Arbitrator,  approached  this  question  in  two 
ways.  First,  he  enquired  ‘what  are  the  facts  to  be  gathered  from  the 
documents  and  evidence  submitted  by  the  two  parties  as  to  the  de  facto 
character  of  the  Tinoco  government?’  Having  considered  the  evidence  the 
Arbitrator  found  that  ‘the  Tinoco  government  was  an  actual  sovereign 
government’.7  At  this  point,  and  by  way  of  parenthesis,  it  is  to  be  noted 
that  students  are  so  mesmerized  by  the  category  ‘recognition’  and  the 

4  Ibid.,  pp.  133-242,  for  many  examples  of  the  period  1944-62. 

5  Reports  of  International  Arbitral  Awards,  vol.  1,  p.  369. 

6  Ibid.,  p.  378. 

7  Ibid.,  p.  380. 
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supposed  bounds  of  the  category  that  they  are  surprised  to  be  told  that 
evidence  apart  from  the  pronouncements  of  governments  may  be  relied 
upon. 

The  second  line  of  enquiry  concerned  the  relevance  of  the  recognition 
policies  of  the  various  States  (the  United  States,  the  United  Kingdom, 
France  and  Italy)  which  had  refused  to  give  any  sort  of  recognition  to  the 
Tinoco  government.  Without  referring  to  theoretical  views  on  the  subject, 
Taft  simply  evaluated  this  evidence.  The  relevant  passages  are  as  follows:8 

Probably  because  of  the  leadership  of  the  United  States  in  respect  to  a  matter  of 
this  kind,  her  then  Allies  in  the  war,  Great  Britain,  France  and  Italy,  declined  to 
recognize  the  Tinoco  Government.  Costa  Rica  was,  therefore,  not  permitted 
to  sign  the  Treaty  of  Peace  at  Versailles,  although  the  Tinoco  government  had 
declared  war  against  Germany. 

The  merits  of  the  policy  of  the  United  States  in  this  non-recognition  it  is  not  for 
the  arbitrator  to  discuss,  for  the  reason  that  in  his  consideration  of  this  case,  he  is 
necessarily  controlled  by  principles  of  international  law,  and  however  justified  as  a 
national  policy  non-recognition  on  such  a  ground  may  be,  it  certainly  has  not  been 
acquiesced  in  by  all  the  nations  of  the  world,  which  is  a  condition  precedent  to 
considering  it  as  a  postulate  of  international  law. 

The  non-recognition  by  other  nations  of  a  government  claiming  to  be  a  national 
personality,  is  usually  appropriate  evidence  that  it  has  not  attained  the  indepen¬ 
dence  and  control  entitling  it  by  international  law  to  be  classed  as  such.  But  when 
recognition  vel  non  of  a  government  is  by  such  nations  determined  by  inquiry,  not 
into  its  de  facto  sovereignty  and  complete  governmental  control,  but  into  its 
illegitimacy  or  irregularity  of  origin,  their  non-recognition  loses  something  of 
evidential  weight  on  the  issue  with  which  those  applying  the  rules  of  international 
law  are  alone  concerned.  What  is  true  of  the  non-recognition  of  the  United  States 
in  its  bearing  upon  the  existence  of  a  de  facto  government  under  Tinoco  for  thirty 
months  is  probably  in  a  measure  true  of  the  non-recognition  by  her  Allies  in  the 
European  War.  Such  non-recognition  for  any  reason,  however,  cannot  outweigh 
the  evidence  disclosed  by  this  record  before  me  as  to  the  de  facto  character  of 
Tinoco’s  government,  according  to  the  standard  set  by  international  law. 

In  other  words  the  policies  of  non-recognition  in  question  were  based 
not  upon  legal  considerations  but  upon  a  political  policy  aimed  at  a 
government  which  satisfied  the  criteria  of  international  law.  This  arbitra¬ 
tion  relates  to  recognition  of  governments  but  it  is  clear  that  the  logic  of 
Taft’s  approach  would  apply  equally  to  recognition  of  States. 

V.  ‘Recognition’  as  a  General  Principle 

There  is  a  particular  oddity  about  the  usual  treatment  of  ‘recognition’  as 
a  subject  in  the  textbooks.  The  topic  is  nearly  always9  reviewed  exclusively 
with  reference  to  ‘recognition’  of  States  and  governments  (and  perhaps 
also  belligerency  and  insurgency).  Whilst  there  is  some  practical  justifica- 

8  Reports  of  International  Arbitral  Awards,  vol.  i,  p.  381. 

9  For  an  approximate  exception:  O’Connell,  International  Law  (2nd  edn.,  1970),  vol.  i,pp.  127-53. 
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tion  for  this  approach,  the  impression  conveyed  is  artificial  and  unhelpful. 
‘Recognition’  of  States  and  governments  thus  becomes  cut  off  from 
normal  modes  of  analysis  and  categories,  and  this  isolation  is  one  explana¬ 
tion  of  the  curious  leaving  aside  of  ordinary  legal  technique,  visible  in  the 
literature,  within  the  tribal  bounds  of  ‘recognition  of  States  and  govern¬ 
ments’.  This  eccentric  area  is  subject  to  various  pronouncements  of 
varying  degrees  of  generality,  vapidity  and  illogicality.  Thus  it  is  stated,  no 
doubt  in  a  sense  of  profound  realism,  that  ‘recognition’  (omnibus  terms 
will  do  in  these  contexts)  is  a  ‘political’  and  not  a  legal  question.  Of  course 
issues  of  ‘recognition’  are  political,  but  no  more  so  than  a  wide  range  of 
questions  in  international  law.  Whether  a  State  creates  or  extends  a  fishery 
zone  is  a  political  matter,  but  this  does  not  result  in  the  abeyance  of  legal 
analysis — and  this  is  so  even  if  the  correct  legal  analysis  is  to  the  effect  that 
the  State  had  acted  within  a  sphere  of  legal  discretion. 

The  question  of  ‘recognition’  [of  States  and  Governments]  is  a  congener 
of  the  general  issue  of  evaluation  of  State  conduct  in  face  of  facts  which 
may  relate  to  legal  titles,  liabilities  or  immunities.  The  failure  to  protest, 
the  pattern  of  conduct  generally  described  as  acquiescence,  and  admis¬ 
sions  against  interest  (for  example,  in  the  form  of  maps),  are  all  juridical 
fellows  with  the  group  of  questions  referred  to  loosely  as  ‘the  problem  of 
recognition’.  Many  situations  call  for  a  reaction  from  one  or  more  States, 
and  the  nature  of  the  reaction  (or  failure  to  react)  may  then  be  the  object 
of  legal  appreciation  in  the  light  of  all  the  relevant  circumstances.  The 
following  examples  are  believed  to  be  representative  of  certain  significant 
types  of  case. 

(a)  The  acceptance  by  conduct  of  the  Norwegian  system  of  straight 
baselines  by  other  North  Sea  States  (as  evidence  of  the  status  of  the 
baselines  in  general  international  law);10 

( b )  The  failure  on  the  part  of  the  United  Kingdom  to  protest  in  face  of 
the  Norwegian  system  of  straight  baselines  (until  1933);11 

( c )  The  French  acceptance  (in  the  course  of  negotiations)  of  the  base- 
point  fixed  upon  the  Eddystone  Rock  for  the  purposes  of  establish¬ 
ing  the  modified  equidistance  line  in  the  English  Channel;12 

( d )  The  adoption  of  the  ‘Annex  E  map  by  the  Thai  Government  (as  a 
result  of  its  practice  in  the  period  1908-58)  as  a  correct  representa¬ 
tion  of  the  boundary  resulting  from  the  work  of  a  demarcation 
commission  in  the  years  1906-7;  in  the  absence  of  such  adoption  the 
map  had  no  binding  character.13 

Many  other  examples  could  be  given.  The  point  it  is  sought  to  establish 
is  simply  that  the  legal  status  of  an  entity  claiming  to  be  a  State  or 

10  Anglo- Norwegian  Fisheries  case,  I. C.jf.  Reports ,  1951,  p.  n6atpp.  136-7,  138-9. 

11  Ibid.,  p.  138;  and  see  also  the  declaration  of  Judge  Hackworth  (at  p.  144). 

12  Arbitration  between  the  United  Kingdom  and  the  French  Republic  on  the  Delimitation  0/  the 
Continental  Shelf ,  H.M.S.O.,  Cmnd.  7438,  pp.  67-76;  and  at  p.  75  (para.  143)  in  particular. 

13  I.C.jf.  Reports ,  1962,  p.  6  at  pp.  21-33. 
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government  is  an  issue  in  this  respect  like  any  other  (though,  of  course,  the 
political  implications  are  normally  greater  than  in  other  contexts). 

VI.  Preliminary  Issues  of  Fact 

A  particular  source  of  ineptitude  in  the  analysis  of  ‘recognition’ 
problems  lies  in  the  apparent  inability  of  lawyers  and  others  to  make  pre¬ 
liminary  but  absolutely  crucial  enquiries  concerning  matters  of  fact.  The 
principal  matter  of  fact  is  nearly  always:  what  does  the  entity  concerned 
purport  or  claim  to  be  in  the  first  place?  A  contemporary  illustration  is 
provided  by  the  issue  of  ‘recognition’  of  the  Palestinian  Liberation 
Organization  (P.L.O.).  There  is  considerable  confusion  in  commentary 
on  this  question  which  stems  to  a  great  extent  from  the  failure  to  ask  what 
the  P.L.O.  claims  to  be.  It  appears  not  to  be  a  State  and  indeed  its  raison 
d'etre  is  the  absence  of  statehood  or  some  other  form  of  self-determination 
for  the  original  non- Jewish  population  of  the  former  mandated  territory  of 
Palestine.14  No  doubt  it  is,  in  contemporary  usage,  a  ‘national  liberation 
movement’  but  that  designation  still  leaves  open  a  number  of  questions 
including  that  of  belligerent  status.  It  is  not  necessary  to  resolve  these 
questions  here:  the  point  of  the  exercise  has  been  to  draw  attention  to  the 
need  to  ask  certain  questions  as  to  the  ‘factual  ambition’  of  the  entity 
concerned  before  an  efficient  approach  can  be  made  to  the  examination  of 
the  legal  expectations  to  which  the  entity  may  aspire. 

Often  the  confusion  attending  the  ‘factual  ambition’  of  the  entity  is 
compounded  by  the  endemic  ignorance  of  the  anglophonic  press  in 
matters  of  international  relations  and  also  the  success  of  techniques  of 
news  management  in  muddying  the  waters.  Press  treatment  of  the  status 
of  Taiwan,  otherwise  known  as  Nationalist  China  or  Formosa  is  a  good 
example.  Journalists  would  commonly  fail  to  see  that  the  authorities  on 
Taiwan  did  not  claim  statehood  for  themselves  (or  at  all)  but  claimed  to  be 
the  government  of  an  existing  State  (called  China).  The  difficulties  were 
increased  by  the  legal  possibility  that  Taiwan  had  not  been  restored  to 
Chinese  sovereignty  in  accordance  with  existing  agreements.15  After  the 
Peking  Government  had  been  installed  as  representative  of  China  in  the 
United  Nations,  the  position  of  Taiwan  was  the  object  of  especially  obtuse 
comment.  Thus  it  was  said  that  ‘Taiwan  had  been  expelled  from  the 
United  Nations’:  but  of  course  it  had  not  been  a  member  and  did  not  con¬ 
sider  itself  to  be  a  State  in  any  case. 

Similar  problems  concern  the  area  of  northern  Cyprus  which  is 
described  as  the  ‘Turkish  Federated  State  of  Cyprus’.16  The  area  con¬ 
cerned  is  part  of  the  Republic  of  Cyprus,  a  State  which  is  generally 
recognized  and  is  a  Member  State  of  the  Council  of  Europe  and  the  United 

14  Recently  it  has  been  stated  in  the  press  that  certain  governments  have  accorded  ‘diplomatic 
status’  to  the  P.L.O.:  as,  for  example,  that  of  Spain  ( Keesing’s  Contemporary  Archives,  1980,  p.  30185). 

15  The  majority  of  States  have  accepted  (recognized)  that  Taiwan  is  a  part  of  China  by  their  conduct. 

16  Cf.  Hesperides  Hotels  Ltd.  v.  Muftizade,  [1978]  3  W.L.R.  378  (House  of  Lords). 
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Nations.  Moreover,  the  territory  concerned  is  under  the  military  occupa¬ 
tion  of  Turkey  dating  back  to  the  Turkish  invasion  of  Cyprus  in  1 974. 17  In 
making  an  appreciation  of  the  status  of  the  ‘Turkish  Federated  State’  it  is 
helpful — though  by  no  means  easy — to  enquire  as  to  the  status  which  the 
‘Federated  State’  claims  for  itself. 

VII.  The  ‘Recognition’  Element  and  the 
General  Context 

It  is  common  in  both  the  literature  of  international  law  and  international 
politics  to  see  a  great  variety  of  episodes  thrown  together  as  involving 
‘recognition’.  Thus  since  1950  the  following  have  been  given  this  common 
designation:  the  status  of  East  Germany,  the  Chinese  recognition  problem, 
the  relations  of  Israel  and  the  Arab  States,  the  position  of  post-U.D.I. 
Rhodesia,  the  status  of  North  Vietnam,  the  status  of  various  regimes  in 
Cambodia,  the  status  of  Western  Sahara,  the  position  of  Biafra  during  the 
Nigerian  Civil  War,  and  the  ramifications  of  the  Soviet  intervention  in 
Afghanistan.  This  list  could  easily  be  augmented.  Such  situations  all  have 
a  ‘recognition’  element,  though  not  necessarily  the  same  element.  How¬ 
ever,  the  ‘recognition’  element  is  too  often  accepted  as  dominant  and  as 
being  the  key  to  analysis.  In  reality  the  ‘recognition’  element  can  only  be 
given  an  effective  evaluation  and  accorded  its  appropriate  weight  in  the 
context  of  all  the  legal  aspects  of  the  given  case.  It  cannot  be  considered  in 
isolation  and  much  less  as  a  ‘code  word’  to  which  various  generalities  can 
be  attached.  Indeed,  it  has  been  asserted  already  in  this  study  that  the  term 
‘recognition’  is  not  even  a  safe  guide  to  the  intention  of  the  official  or  insti¬ 
tution  using  it. 

Faulty  characterization  of  a  case  as  one  of  ‘recognition’  can  lead  to 
inconvenient  and  unjust  results.  In  particular,  the  general  flavour  and 
terminology  of  ‘recognition’,  especially  in  the  context  of  States  and 
governments,  and  especially  in  the  Anglo-American  literature,  are  mis¬ 
leading.  The  implication  tends  to  be  that  what  is  in  issue  is  existence — and 
in  the  simpler  cases  concerning  the  creation  of  States  and  governments 
that  is,  in  crude  terms,  the  real  issue.  However,  in  the  more  difficult  cases 
the  problem  which  emerges  is  not,  so  to  speak,  the  physical  status  quo  but 
the  legal  status  and  consequences  of  that  status  quo. 

The  Rhodesian  regime  of  post- 1965  was  real  enough  and  the  question 
was,  what  should  be  done  about  it?  In  such  cases,  as  with  South  African 
control  of  Namibia,  the  policy  of  ‘non-recognition’  is  but  an  omnibus 
description  of  pressure  and  sanctions  directed  against  a  state  of  affairs 
which  is  regarded  as  intolerable.  The  paradox  is  that  there  is  a  ‘recogni¬ 
tion’  of  a  reality  against  which  the  weight  of  disapproval,  the  assertion  of 

17  See  the  proceedings  in  the  European  Commission  of  Human  Rights,  Decision  of  the  Commission  as 
to  Admissibility  of  Application  No.  8007/77  by  Cyprus  against  Turkey,  part  of  the  Decision  relating  to 
‘law’,  paras.  18-26,  on  competence  ratione  loci  {10  July  1978);  Decisions  and  Reports,  vol.  13,  p.  85,  at 
pp.  148-50. 


204 


RECOGNITION  IN  THEORY  AND  PRACTICE 


illegality,  must  be  brought;  and  this  policy  is  described  in  terms  of  ‘non¬ 
recognition’.  In  such  cases  it  is  the  status,  and  not  the  ‘reality’,  which  is 
denied.  Much  of  the  difficulty  results  from  the  well-known  problem  of 
resolving  the  clash  of  policies  represented  by  the  maxims  ex  factisjus  oritur 
and  ex  injuria  jus  non  oritur.  At  the  present  time  the  English  courts  are 
edging  towards  a  certain  ‘de  factoism’,  represented  by  the  judgment  of 
Lord  Denning  M.R.  in  the  Hesperides  case18  and,  earlier,  by  Lord  Wilber- 
force  in  Carl  Zeiss.19  There  must  be  sympathy  with  a  judicial  desire  to 
apply  conflict  of  laws  rules  to  the  facts  of  a  dispute  without  becoming 
embroiled  in  the  collateral  policies  of  the  State  of  the  forum  in  foreign 
affairs.  However,  the  judges  should  show  due  caution,  since  government 
policy  may  flow  from  some  broadly  significant  and  objective  concern,  such 
as  the  policy  of  not  giving  legitimacy  to  the  illegal  use  of  force  in  inter¬ 
national  affairs.20  If  the  courts  are  simply  to  refer  to  the  criterion  of 
‘effective  control’,  then  they  will  run  the  serious  risk  of  compromising 
the  international  obligations  of  the  State  of  the  forum. 

The  weakness  of  professional  technique  in  the  field  of  ‘recognition’ 
problems  is  no  better  illustrated  than  by  the  inability  of  commentators  to 
go  behind  the  declarations  of  governments  (which  employ  the  magic  word 
‘recognition’)  even  when  the  particular  declaration  is  quite  simply  ultra 
vires  and  illegal.  The  recognition  given  by  the  United  Kingdom  in  1938  to 
the  Italian  conquest  of  Ethiopia  was  of  this  kind,  as  was  the  recognition 
given  by  four  African  States  to  Biafra  in  the  course  of  the  Nigerian  Civil 
War.  An  unsuccessful  attempt  at  a  secession  does  not  qualify  for  recogni¬ 
tion  as  a  State  and  premature  recognition  is  a  classic  example  of  a  breach 
of  the  principle  of  non-intervention. 

VIII.  Recognition  is  not  the  Problem  of  Cognition 

Whilst  it  is  perhaps  an  elementary  point,  it  is  essential  to  accept  the  dis¬ 
tinction  between  the  cognition  of  the  fact  that  some  entity  is  in  existence, 
calling  for  some  characterization,  and  the  nature  of  the  consequent  legal 
and  political  characterization  which  may  be  made.  Naturally  the  ‘pure’ 
question  of  fact  may  be  both  important  and  difficult  to  resolve.  It  may  be 
far  from  easy  to  establish  when  a  secession  became  complete,  whether  a 
particular  government  is  sufficiently  independent  of  another  government, 
and  so  forth.  In  other  cases  there  may  be  no  doubt,  at  least  at  a  certain 
stage,  that  an  entity  exists  and  controls  a  certain  area.  Thus,  after  an  initial 
period,  the  United  States  Government  accepted  that  the  mainland  of 
China  was  effectively  controlled  by  the  Government  of  the  People’s 
Republic  in  Peking.  In  this  and  other  cases  this  factual  appreciation, 
though  a  necessary  item,  was  not  a  sufficient  condition  for  the  solution  of 

IK  [ 1 97RJ  1  Q  B-  205  at  pp.  217-18.  See  also  In  re  James  (An  Insolvent),  [1977]  1  Ch.  41. 

19  [1967]  1  A.C.  853  at  p.  954. 

20  Cf.  In  the  Estate  of  Pikelny,  22  I.L.R.  97. 
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the  ‘recognition’  problem,  since  the  factual  assessment  merely  prepares 
the  way  for  decision  upon  legal  outcomes,  a  very  different  matter. 

IX.  Recognition  is  not  a  Constitutional  Problem 
of  the  Law  of  Nations 

Brierly  in  The  Law  of  Nations 21  pointed  out  the  effect  on  perceptions 
of  the  lack  of  centralized  institutions22  in  international  affairs.  Thus: 

It  is  true  that  the  present  state  of  the  law  makes  it  possible  that  different  states 
should  act  on  different  views  of  the  application  of  the  law  to  the  same  set  of  facts. 
This  does  not  mean  that  their  differing  interpretations  are  all  equally  correct,  but 
only  that  there  exists  at  present  no  procedure  for  determining  which  are  correct 
and  which  are  not.  The  constitutive  theory  of  recognition  gains  most  of  its 
plausibility  from  the  lack  of  centralized  institutions  in  the  system  .  .  . 

There  can  be  no  doubt  that  these  remarks  are  based  upon  good  sense. 
Certain  it  is  that  the  problems  are  compounded  by  the  ‘lack  of  centralized 
institutions’.  However,  it  is  not  the  case  that  this  feature  explains  the 
incidence  and  nature  of  ‘recognition’  problems  any  more  than  it  explains 
the  incidence  and  nature  of  disputes  relating  to  title  to  territory  or  the 
expropriation  of  foreign  property. 

X.  Theories  of  Recognition 

The  writer’s  conviction  that  in  the  field  of  ‘recognition’  the  role  of 
theory  has  not  been  a  happy  one  has  already  been  made  patent.  In  the 
literature  the  theories  have  tended  to  stand  in  front  of  the  issues  and  to 
have  assumed  a  ‘theological’  role  as  a  body  of  thought  with  its  own  validity 
which  tends  to  distract  the  student,  and  to  play  the  role  of  master  rather 
than  servant.  In  spite  of  this  it  is  useful  (if  not  at  all  necessary)  to  confront 
the  leading  theories  on  their  own  terms. 

By  way  of  preface  the  complaint  is  to  be  made  that  the  very  approach  in 
terms  of  the  selection  of  the  correct  or  preferred  theory  of  recognition 
involves  an  immediate  encouragement  to  the  simplified  approach  and  a 
diversion  from  the  deployment  of  ordinary  legal  analysis. 

The  most  fashionable  theory  in  twentieth-century  doctrine  has  been  the 
‘declaratory’  theory.  Brierly23  has  expressed  its  essence  in  the  following 
passage: 

The  better  view  is  that  the  granting  of  recognition  to  a  new  state  is  not  a 
‘constitutive’  but  a  ‘declaratory’  act;  it  does  not  bring  into  legal  existence  a  state 
which  did  not  exist  before.  A  state  may  exist  without  being  recognized,  and  if  it 
does  exist  in  fact,  then,  whether  or  not  it  has  been  formally  recognized  by  other 

21  5th  edn.  by  the  author  (1955),  pp.  1 3 1-2;  6th  edn.  by  Sir  Humphrey  Waldock  (1963),  pp.  139-4°- 

22  This  observation  is  only  relatively  true:  see  the  role  of  the  Allied  Supreme  Council,  1 9 1 9-20;  and 
the  role  of  the  League  Council  (and  the  Security  Council)  when  solidarity  obtained. 

23  The  Law  of  Nations,  5th  edn.  (1955),  p.  131;  6th  edn.  by  Waldock  (1963),  p.  139. 
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states,  it  has  a  right  to  be  treated  by  them  as  a  state.  The  primary  function  of 
recognition  is  to  acknowledge  as  a  fact  something  which  has  hitherto  been 
uncertain,  namely  the  independence  of  the  body  claiming  to  be  a  state,  and  to 
declare  the  recognizing  state’s  readiness  to  accept  the  normal  consequences  of  that 
fact,  namely  the  usual  courtesies  of  international  intercourse. 

The  ‘declaratory’  view  has  much  to  commend  it  as  a  general  approach, 
since  it  militates  in  favour  of  a  legal  and  objective  method  of  analysing 
situations.  None  the  less  the  idea  that  an  issue  of  statehood  or  of  govern¬ 
ment  (the  criterion  of  effectiveness)  involves  the  mere  acknowledgement 
of  a  fact  is  really  too  simple.  Certainly,  questions  of  fact  are  foremost:  but 
the  legal  criteria  have  to  be  applied  and  this  may  call  for  some  rather  nice 
assessments.  Thus  in  the  case  of  the  appearance  of  a  new  State,  such  as 
the  Czechoslovak  Republic  or  Poland  in  1918,  the  courts  of  various  juris¬ 
dictions  had,  for  practical  purposes,  to  fix  a  date  at  which  or  by  which  these 
States  had  become  established.24  Such  an  assessment  involves  elements  of 
appreciation  and  the  choice  of  a  point  in  a  crescent  process:  in  other  words 
the  choice  is,  to  a  degree  and  unavoidably,  arbitrary. 

In  general  the  ‘declaratory’  theory  does  not  prepare  the  student  of  the 
problems  of  ‘recognition’  for  the  task  of  evaluating  the  declarations  of 
governments  and  the  conduct  of  States  in  general.  As  in  the  Tinoco  arbitra¬ 
tion,  a  political  non-recognition  may  be  compatible  with  the  view — perhaps 
expressed  by  the  conduct  of  the  same  State — that  a  State  (or  government) 
objectively  qualifies  in  law  for  recognition.25  Finally,  the  theory  does  not 
help  in  the  case  where  the  facts  are  clear  but  there  is  some  feature  of 
illegality,  as  in  the  case  of  Manchukuo  (1932-45)  or  Rhodesia  (1965-80). 

In  opposition  to  the  ‘declaratory’  theory  is  the  ‘constitutive’  theory, 
according  to  which  the  political  act  of  recognition  on  the  part  of  other 
States  is  a  precondition  of  the  existence  of  legal  rights.  In  the  more 
extreme  version  this  amounts  to  saying  that  the  very  existence  of  a  State 
may  depend  on  the  political  decision  of  other  States.  In  fact  constitutivist 
doctrine  takes  various  forms  and  in  many  cases  its  partisans  give  a  miti¬ 
gated  version  which  allows  that  certain  fundamental  rights  and  duties  arise 
prior  to  recognition.  Such  essays  in  coping  with  the  position  of  the 
‘unrecognized  State’  involve  an  advance  toward  the  ‘declaratory’  position. 

In  any  event  the  core  of  the  constitutivist  theory  is  unacceptable.  States 
cannot,  by  the  device  of  withholding  recognition,  determine — and  in 
effect  thus  repudiate — the  content  of  their  legal  obligations  toward  other 
States.  Indeed,  in  practice  such  conduct  is  difficult  to  find,  since  on 
examination  policies  of  non-recognition  turn  out  to  be  examples  of 
political  non-recognition  of  the  kind  Arbitrator  Taft  had  to  deal  with  in 
the  Tinoco  Concessions  case. 

24  See  Chen,  The  International  Law  of  Recognition  (1951),  pp.  90-2;  Hackworth,  Digest  of  Inter¬ 
national  Law,  vol.  1  (1940),  pp.  203-8,  214-17. 

25  Unrecognized  States  are  commonly  the  object  of  international  claims,  charges  of  aggression  and 
breaches  of  the  United  Nations  Charter,  by  the  very  governments  withholding  recognition. 
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All  this  having  been  said,  it  is  necessary  to  recognize  certain  elements  of 
truth  in  the  constitutivist  approach.  As  it  has  been  suggested  already,  in 
many  situations  the  facts  which  have  to  be  subjected  to  legal  evaluation 
involve  a  process  and  the  court  or  foreign  ministry  official  or  other  decision 
maker  has  to  make  a  more  or  less  arbitrary  appreciation  of  the  question  of 
statehood  or  effective  government.  To  this  extent  recognition  involves  an 
element  of  authoritative  choice  or  ‘certification’.  1'here  is  a  second  element 
of  truth  which  appears  in  those  cases  in  which  the  entity  concerned  does 
not  prima  facie  fit  into  the  orthodox  categories.  Thus  it  can  be  argued  that 
polities  such  as  Andorra  or  the  Holy  See,  which  may  not  clearly  qualify 
as  States,  but  which  none  the  less  are  generally  accepted  as  having  legal 
personality  in  international  relations,  may  depend  on  the  role  of  recogni¬ 
tion  in  overcoming  the  apparent  anomaly  of  status.26 

XI.  De  Jure  and  De  Facto  Recognition 

The  heading  is  an  indication  of  an  area  of  enquiry  and  no  more.  The  use 
of  these  terms  in  headings  in  the  standard  works  and  in  student  texts  is 
further  conducive  to  the  major  error  lurking  in  the  literature  and  noted 
earlier  on:  that  is  to  say,  the  assumption  or  suggestion  that  there  is  a  fixed 
terminology  and  that  the  various  terms,  ‘recognition’  and  its  variants,  have 
consistent  meanings  and  are  terms  of  art.  The  forms  ‘ dejure ’  and  ‘de  facto’ 
recognition  and  ‘ de  jure ’  and  ‘ de  facto ’  government  (for  the  terms  are  not 
applied  to  States  normally)  are  simply  the  unhappy  elaboration  of  an 
unsound  premiss. 

Like  ‘recognition’  these  other  forms  can  only  be  given  meaning  by 
evoking  the  intention  behind  a  particular  statement  by  a  government  on  a 
particular  occasion.  It  is  possible  that  a  given  government  may  adopt  the 
‘de  jure’ /‘de  facto’  usage  with  more  or  less  consistency  but  that  is  some¬ 
thing  to  be  proved.  Indeed,  these  terms  are  fraught  with  ambiguities  which 
stem  from  the  pseudo-legal  terminology  they  embody.  Thus  ‘ dejure ’  does 
not  refer  to  legality  as  such,  although  it  appears  to  do  so.  It  tends  to  mean 
without  reservation  and  on  a  definitive  basis.  It  follows  that  the  difference 
between  ‘de  jure ’  and  ‘de  facto ’  recognition  may  be  rather  small,  and 
principally  a  difference  of  the  degree  of  political  approval  and  acceptance 
involved.  ‘De  facto’  recognition  would  often  connote  a  fairly  high  degree 
of  political  acceptance  and  thus  the  term  ‘de  facto ’  would  indicate  a 
significant  level  of  acceptance  with  legal  implications,  in  spite  of  the  pro¬ 
visionally  implied  in  the  phrase.  In  The  Gagara 27  and  in  The  Arantzazu 
Mendi28  the  English  courts  gave  a  high  legal  value  to  ‘de  facto’ ,  or  (in  the 
latter  case)  what  was  taken  to  be  ‘de  facto’ ,  recognition. 

The  remarkable  fact  remains  that  the  terminology  is  very  out  of  fashion 
(though  it  has  not  disappeared).  Thus  in  the  modern  practice  of  the  United 

26  See  Crawford,  The  Creation  of  States  in  International  Law  (1979),  pp .  142, 152-60. 

27  [1919]  P.95.  28  [1939]  A. C.  256. 
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States29  the  recognition  given  is  ‘full  recognition’,  ‘full  diplomatic 
recognition’  and  there  is  no  lesser  version  or  ‘half-way  house’.  It  follows 
that  the  standard  works,  in  giving  prominence  to  the  ‘de  jure’ l‘de  facto’ 
usage  are  not  only  committing  atrocities  of  analysis  but  are  three  decades 
out  of  date  as  a  matter  of  the  ordinary  description  of  the  State  practice.  In 
any  case  many  unequivocal  acts  of  acceptance  (of  statehood  or  of  a  govern¬ 
ment)  do  not  employ  the  term  ‘recognition’. 

XII.  Retroactivity 

The  important  practical  question  is  whether  a  particular  act  of  recogni¬ 
tion  is  retroactive  or  not.  As  in  so  much  else,  here  also  the  subject  is  beset 
by  unnecessary  confusions.  Writers  speculate  as  to  whether  there  is  a  ‘rule 
of  retroactivity’,  and  in  doing  so  they  appear  to  be  working  on  the  endemic 
false  premiss  that  ‘recognition’  is  a  term  of  art  importing  some  standard 
legal  significance. 

In  the  first  place,  the  intention  behind  the  individual  act  of  recognition 
must  be  a  matter  of  interpretation  of  the  relevant  statements  and  other 
evidence.  This  is  a  preliminary  question  of  fact.  Whether  a  particular  act 
of  recognition  can  be  retroactive  in  legal  terms  is  a  matter  of  context  and 
general  appreciation  of  the  context.  The  recognition  of  a  new  State  cannot 
be  retroactive  ex  hypothesis  on  the  other  hand,  recognition  of  a  new  govern¬ 
ment  of  an  existing  State  can,  and  normally  should  be,  retroactive.  In  the 
case  of  belated  recognition  of  a  new  State  the  recognition  cannot  be  retro¬ 
active,  because  in  legal  logic  it  is  superfluous.  In  the  first  place  it  reflects 
a  pre-existing  reality  and,  secondly,  it  simply  signals  a  readiness  to  under¬ 
take  optional  bilateral  relations  which  necessarily  relate  to  the  future.30 

Since  the  legal  context  matters,  the  position  varies  considerably  when 
there  is  a  cancellation  of  a  recognition  wrongfully  given:  as  in  the  case  of  the 
United  Kingdom  Government’s  de  jure  recognition  of  the  King  of  Italy 
as  sovereign  of  Ethiopia.31  In  a  real  sense  the  cancellation  would  in  such 
a  case  be  merely  the  recording  of  an  inherent  nullity.  Essentially  illegal 
acts  do  not  strictly  speaking  require  cancellation. 

The  subject  of  retroactivity  also  provides  a  reminder  that  in  practice  the 
declarations  of  governments  have  to  be  taken  together  with  other  evidence 
in  arriving  at  an  answer  to  the  question,  when  did  a  state  or  government 
begin  to  count  as  such  for  legal  purposes?  Thus  in  the  English  case  of 
Luther  v.  Sagor 32  the  Court  of  Appeal  was  informed  that,  with  effect  from  a 
certain  date  in  1921,  the  British  Government  had  recognized  the  Soviet 
Government  as  the  ‘ de  facto  Government  of  Russia’.  The  Foreign  Office 
certificate  provided  no  guidance  either  on  the  question  of  retroactivity  in 

29  Whiteman,  Digest  of  International  Law ,  vol.  2,  pp.  133-467  passim. 

30  This  remains  true  even  if  arrangements  are  made  for  acceptance  of  obligations  relating  to  past 
events  and  old  titles. 

31  For  the  references:  Brownlie,  International  Law  and  the  Use  of  Force  by  States  (1963),  pp.  413-14, 

42I~2-  32  [1921]  3  K.B.  532. 
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principle33  or  on  the  question  of  fact  concerning  the  date  from  which  the 
Soviet  Government  had  exercised  power.  The  Court  of  Appeal  assumed 
that  the  recognition  would  be  in  principle  retroactive  and  made  its  own 
estimate  of  the  beginning  date. 

XIII.  Is  There  a  Duty  of  Recognition? 

It  is  well  known  that  the  distinguished  international  lawyers  Hersch 
Lauterpacht34  and  Paul  Guggenheim35  adopted  the  view  that  recognition 
is  ‘constitutive’  in  effect,  but,  unlike  the  other  partisans  of  this  theory, 
asserted  that  there  was  a  ‘legal  duty’  to  recognize.  This  position  has 
attracted  a  great  deal  of  criticism  and  it  is  not  necessary  to  rehearse  the 
debate  here.  What  calls  for  comment  in  the  present  context  is  a  particular 
feature  of  the  debate.  The  various  elements  are  based  on  the  faulty 
methodology  indicated  already  and  at  length  in  this  study.  Since  ‘recogni¬ 
tion’  is  not  a  term  of  art  but  applies  to  a  variety  of  types  of  conduct  by 
States,  it  is  a  somewhat  arid  approach  to  posit  the  existence  of  a  ‘duty  to 
recognize’  tout  court.  Recognition,  as  a  public  act  of  approval  by  a  State, 
is  a  political  and  optional  act  and  there  can  in  this  regard  be  no  legal  duty 
to  make  such  a  declaration.  However,  if  an  entity  bears  the  marks  of  state¬ 
hood,  other  States  put  themselves  legally  at  risk  if  they  ignore  the  basic 
obligations  of  State  relations.  Similar  considerations  apply  to  recognition 
of  governments. 

In  the  context  of  State  conduct  there  is  a  duty  imposed  on  States  to 
accept  and  apply  certain  fundamental  rules  of  international  law;  thus  there 
is  a  legal  duty  to  ‘recognize’  other  States  for  certain  purposes  at  least — in 
particular,  the  application  of  legal  principles  governing  the  use  of  force.  At 
the  same  time  there  is  no  duty  to  make  an  express,  public  and  political 
determination  of  the  question  or  to  enter  into  optional  bilateral  relations 
(treaty-making,  entering  upon  diplomatic  relations  and  so  forth). 

XIV.  Problems  of  Recognition  of  Governments 

In  1980  the  United  Kingdom  Government  announced  a  change  in  its 
practice  in  the  matter  of  recognition  of  governments.  On  28  April  1980 
the  Secretary  of  State  delivered  a  written  answer  in  the  House  of  Lords 
as  follows:36 

Following  the  undertaking  of  my  right  honourable  friend  the  Lord  Privy  Seal 
in  another  place  on  18th  June  last  ...  we  have  conducted  a  re-examination  of 
British  policy  and  practice  concerning  the  recognition  of  Governments.  This  has 
included  a  comparison  with  the  practice  of  our  partners  and  allies.  On  the  basis  of 

33  For  a  certificate  which  expressly  indicated  that  the  position  concerning  retroactivity  was  a 
question  for  the  court  see  Gdynia  Ameryka  Linie  v.  Boguslawski,  [1953]  A. C.  xi.  The  House  of  Lords 
related  its  findings  to  the  intention  of  the  executive  as  revealed  by  the  language  of  the  certificate. 

34  Recognition  in  International  Law  (1947). 

35  Traite  de  droit  international  ( 1st  edn.,  1953),  vol.  x,pp.  190-1. 

36  Hansard,  H.L.  Debs.,  vol.  408,  cols.  1121-2  (28  April  1980).  See  also  H.C.  Debs.,  vol.  983, 
Written  Answers,  cols.  277-9  (25  April  1980). 
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this  review  we  have  decided  that  we  shall  no  longer  accord  recognition  to  Govern¬ 
ments.  The  British  Government  recognize  States  in  accordance  with  common 
international  doctrine. 

Where  an  unconstitutional  change  of  regime  takes  place  in  a  recognized  State, 
Governments  of  other  States  must  necessarily  consider  what  dealings,  if  any,  they 
should  have  with  the  new  regime,  and  whether  and  to  what  extent  it  qualifies  to  be 
treated  as  the  Government  of  the  State  concerned.  Many  of  our  partners  and  allies 
take  the  position  that  they  do  not  recognize  Governments  and  that  therefore  no 
question  of  recognition  arises  in  such  cases.  By  contrast,  the  policy  of  successive 
British  Governments  has  been  that  we  should  make  and  announce  a  decision 
formally  ‘recognizing’  the  new  Government. 

This  practice  has  sometimes  been  misunderstood,  and,  despite  explanations  to 
the  contrary,  our  ‘recognition’  interpreted  as  implying  approval.  For  example,  in 
circumstances  where  there  might  be  legitimate  public  concern  about  the  violation 
of  human  rights  by  the  new  regime,  or  the  manner  in  which  it  achieved  power,  it 
has  not  sufficed  to  say  that  an  announcement  of  ‘recognition’  is  simply  a  neutral 
formality. 

We  have  therefore  concluded  that  there  are  practical  advantages  in  following 
the  policy  of  many  other  countries  in  not  according  recognition  to  Governments. 
Like  them,  we  shall  continue  to  decide  the  nature  of  our  dealings  with  regimes 
which  come  to  power  unconstitutionally  in  the  light  of  our  assessment  of  whether 
they  are  able  of  themselves  to  exercise  effective  control  of  the  territory  of  the  State 
concerned,  and  seem  likely  to  continue  to  do  so. 

This  statement  concerns  the  policy  of  a  particular  government  and  it  is 
concerned  to  specify  for  the  future  that  the  question  of  whether  a  ‘govern¬ 
ment’  exists  (for  purposes  of  international  law)  will  not  be  settled  by  means 
of  a  formal  announcement  of  a  decision  to  ‘recognize’  the  new  government. 
The  pronouncement  is  clear  enough  and  the  policy  seems  sensible.  Even 
so,  the  change  has  caused  no  little  confusion.  Thus  it  is  important  to 
appreciate  what  the  Secretary  of  State  does  not  say.  The  intention  is  to 
continue  making  the  necessary  assessments  of  law  and  fact.  Thus  courts 
and  departments  of  State  will  still  need  to  decide  when  a  government 
began  to  function  with  sufficient  effectiveness. 

It  is  especially  clear  that  the  statement  is  not  intended  to  make 
‘effectiveness’  a  blanket  test  which  ignores  other  relevant  legal  considera¬ 
tions.  Consequently,  an  effective  government  will  not  be  recognized  if  its 
power  depends  upon  the  arms  of  a  foreign  power  or  literally  sprang  from 
an  external  intervention. 

In  general  it  should  not  be  thought  that  the  new  policy  simplifies  the 
problems  of  recognition,  especially  in  situations  of  civil  war  or  its 
analogues.  The  appreciation  of  effectiveness  remains  essentially  one  of 
fact  and  a  delicate  task.  Perhaps  the  most  difficult  contemporary  problem 
relates  to  the  resolution  of  a  civil  war,  or  a  secession  struggle,  with  the 
intervention  of  another  State.  Recent  examples  include  the  overthrow 
of  President  Amin  in  Uganda  and  the  Soviet  intervention  in  the  affairs 
of  Afghanistan.  To  these  may  be  added  the  overthrow  of  the  genocidal 
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government  of  Pol  Pot  in  Cambodia  as  a  result  of  the  invasion  by  Viet¬ 
namese  forces. 

In  such  cases  the  eclipsed  government  can  no  longer  be  recognized  since 
it  is  obviously  no  longer  effective  (and  there  may  be  no  attempt  to  set  up 
an  exile  government).  At  the  same  time,  as  in  the  case  of  Cambodia,  the 
new  regime  may  not  be  recognized,  since  it  is  not  effective  in  that  it  is 
dependent  upon  external  support.37  The  result  in  such  cases  is  far  from 
satisfactory.  In  many  modern  civil  wars  both  sides  are  sponsored  by 
external  powers  and  it  may  be  unrealistic  to  apply  the  test  of  ‘dependence’ 
to  the  winner.  Inconsistency  results.  A  number  of  governments  in  Africa 
have  been  kept  in  power  with  the  open  assistance  of  foreign  troops  but  the 
regimes  concerned  are  generally  recognized  by  the  United  States,  the 
United  Kingdom,  France  and  many  others.  A  certain  number  of  security 
treaties  provide  explicitly  for  such  assistance  at  the  request  of  the  African 
States  concerned.  No  doubt  a  certain  line  can  be  drawn:  when  the  govern¬ 
ment  concerned  has  been  installed  as  the  direct  result  of  a  foreign  invasion 
recognition  may  not  be  given.  The  ultimate  problem  is  to  decide  what,  if 
any,  should  be  the  conditions  upon  which  ‘redemption’  may  take  place. 
The  withdrawal  of  the  external  ‘sponsoring’  forces  would  constitute  a 
necessary  though  not  a  sufficient  condition  of  recognition. 

XV.  Conclusion38 

The  treatment  of  recognition  in  the  literature  is  unedifying.  No  doubt 
the  difficulties  of  the  subject  are  of  peculiar  severity  in  comparison  with 
other  areas  of  international  law.  No  doubt  it  is  unrealistic  to  expect  rules 
and  concepts  to  allow  the  lawyer  to  escape  from  the  recalcitrance  of  the 
facts  and  the  appreciation  of  political  processes.  But  when  such  allowances 
have  been  made,  the  role  of  theory  still  appears  to  have  been  unhelpful  and 
uninspiring.  Indeed,  the  focus  of  the  writers  on  theory  has  led  to  a  marked 
lack  of  finesse  in  the  approach  to  the  great  variety  of  issues  described  as  the 
problem  of  ‘recognition’.  There  is  no  theoretical  substitute  for  a  pains¬ 
taking  investigation  of  the  entire  legal  context  of  a  ‘recognition’  problem 
and  of  the  preliminary  questions  of  fact.  Above  all,  there  is  a  need  for 
careful  characterization  of  the  issues.  These  techniques  already  lie  to  hand 
and  the  present  study  amounts  to  no  more  than  a  call  for  the  use  of  ordinary 
methods  of  legal  craftsmanship,  of  the  kind  visible  in  the  work  of  the  Sole 
Arbitrator  in  the  Tinoco  arbitration. 


37  Statement  by  the  Lord  Privy  Seal,  House  of  Commons;  Hansard,  H.C.  Debs.,  vol.  975,  col.  723 
(6  December  1979). 

38  The  ideas  presented  here  are  an  elaboration  of  certain  elements  in  the  treatment  of  the  subject  in 
my  Principles  of  Public  International  Law  ( 1966),  Chapter  V  (and  see  the  third  edition,  1979).  See  also 
the  remarks  of  Philip  C.  Jessup,  American  Journal  of  International  Law,  65  (1971),  p.  214  at  p.  217. 


THE  FIRST  INTERNATIONAL  COMMUNITIES 
IN  THE  MEDITERRANEAN  WORLD* 

By  ROBERTO  AGO1 

T hese  annotations  on  ancient  forms  of  relations  between  different  State 
entities  make  no  claim  to  constitute  erudite  historical  research.  They  are 
merely  reflections  on  the  past  which  have  been  penned  with  the  present 
and  the  future  in  view.  Their  end-purpose  is  above  all  to  derive  from 
better  knowledge  of  ancient  realities  a  lesson  which  may  still  be  useful  to  us 
today  and  help  us  better  to  appreciate  how  dangerous  it  may  be  to  persist 
in  certain  errors  of  judgment  which  are  unfortunately  still  ingrained  in 
contemporary  thought. 

How  many  legal  theorists  and  protagonists  of  international  relations  are 
still  convinced  of  the  alleged  ‘newness’  of  international  law!  Few  of  them 
are  fully  aware  that  the  law  of  inter-State  relations  is  nearly  as  ancient  as 
the  internal  law  of  State-like  societies.  Few  of  them  seem  to  realize  how 
superficial  it  is  to  imagine  that  international  law  is  but  the  crowning 
pinnacle  of  a  single  evolutionary  process  whereby  the  phenomenon  of  law, 
after  originating  in  restricted  spheres,  gradually  spread  to  wider  circles, 
with  the  community  of  States  coming  last.  It  is  too  often  overlooked,  in 
flagrant  contradiction  to  historical  reality,  that  in  fact  the  emergence 
and  progressive  development  of  law  occurred  in  parallel  within  human 
groupings  of  quite  different  types,  composition  and  dimensions.  And  no 
less  disregard  of  history  is  implied  by  failure  to  grasp  the  fact  that  inter¬ 
national  law  is  a  phenomenon  which  has  always  emerged  and  developed 
among  a  group  of  distinct  and  sovereign  political  entities  whenever  sus¬ 
tained  and  organized  relations  have  come  to  exist  between  them. 

For  a  very  long  time  now  I  have  been  convinced  that  the  views  just 
criticized  are  mistaken  and  are  liable  to  result  in  misunderstanding  of 
the  phenomenon  of  international  law.  I  have  therefore  stressed  the 
importance  of  setting  aside  all  preconceived  notions  and  reflecting  more 
attentively,  thoroughly  and  seriously  on  the  original  dimensions  and 
characteristics  of  the  international  community  which  is  still  the  one  in 
which  we  live,  a  community  which  has  gradually  expanded  over  the 
centuries  so  as  finally  to  attain  its  present  universality.2  It  seemed  to  me 
necessary  that  we  should  return  to  the  original  facts  in  order  to  realize  how 

*  ©  H.E.  Judge  Robert  Ago.  Originally  published  in  French  in  the  Melanges  offerts  a  Paul  Reuter 
(Pedone,  Paris,  1981). 

1  Member  of  the  International  Court  of  Justice. 

2  See  my  study  on  ‘Pluralism  and  the  Origins  of  the  International  Community’  in  the  Italian  Year¬ 
book  of  International  Law,  3  (1978),  pp.  3  ff. 
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wrong  it  was  to  believe  that  a  close  unity  of  religious  and  ethical 
convictions,  political  and  legal  institutions  as  well  as  economic  and  social 
structures  was  the  indispensable  precondition  for  the  formation  in  the 
Middle  Ages  of  an  international  community,  and  that  the  so-formed 
community  later  expanded  by  political  entities  outside  the  original 
nucleus  accepting,  in  the  main,  those  convictions  and  the  institutions  they 
had  inspired.  Today  we  are  well  aware  of  the  dangers  lurking  in  the  wholly 
unwarranted  belief  that  international  law  is  of  exclusively  Christian, 
European  descent  and  that,  right  from  the  beginning,  it  was  made  up  of 
rules  deduced  from  dogmas  and  ethical  principles  common  only  to  the 
countries  of  western  Europe.  The  necessary  corollary  of  that  belief  would 
be  that  the  law  in  question  must  be  ill-suited  to  govern  present  relations 
between  political  entities,  many  of  which  do  not  owe  the  same  allegiances 
but,  on  the  contrary,  seek  increasingly  to  dissociate  themselves  from  them 
in  order  to  assert  their  own  identities.  It  is  high  time,  therefore,  to  wipe  the 
slate  clean  of  such  errors  and  finally  to  recognize  that  the  international  law 
we  have  inherited  is  but  the  concrete  product  of  the  actual  requirements 
of  the  ongoing  relationships  that  existed  from  the  beginning  within  a 
plurality  of  sovereign  entities  which,  as  often  as  not,  belonged  to  different 
civilizations  and,  in  current  terminology,  to  distinct  ‘worlds’  brought  into 
contact  by  historical  developments. 

To  study  the  original  conditions  of  the  formation,  about  a  thousand 
years  ago,  of  the  international  community  within  which  we  now  live,  and 
to  reflect  upon  the  aspects  which  have  accordingly  characterized  the  law 
of  that  community,  is,  however,  to  perform  but  a  single  stage  of  a  long 
journey  back  in  time.  A  return  to  remoter  ages  may  provide  the  inter¬ 
nationalist  with  food  for  thought  and  will  also  serve  to  confirm,  inter  alia , 
that  the  emergence  of  international  law  in  our  part  of  the  world  certainly 
did  not  wait  for  the  formation  of  a  multi-State  Christendom.  Well  before 
the  advent  on  the  Euro-Mediterranean  scene  of  the  international  com¬ 
munity  whose  presence  marked  first  the  Middle  Ages  and  then,  without 
interruption,  modern  times  and  the  era  of  today,  other  communities  of 
States  existed,  and  international  law  was  naturally  present  and  operating 
among  them.3  I  propose  in  the  following  pages  to  show  how,  in  Antiquity, 

3  The  existence  of  international  law  in  the  ancient  world  has  been  vigorously  asserted  by  Paradisi, 
Storia  del  diritto  internazionale  del  Medio  Evo,  vol.  i  (Milan,  1940),  pp.  8  ff.  atp.  261,  and  I fondamenti 
storici  della  comunitd  giuridica  internazionale ,  reprinted  in  Civitas  Maxima ,  Studi  di  storia  del  diritto 
internazionale,  vol.  1  (Florence,  1974),  pp.  33  ff.  Some  acute  insights  are  offered  by  this  writer,  in 
particular  when  he  declares  that  ‘relations  of  an  international  kind  emerge  once  a  plurality  of  given 
groups  exist  and  are  in  contact  with  each  other’.  Hence  I  can  only  regret  that  he  has  been  led  by  his 
dogmatic  convictions  to  construct  a  theory — that  of  the  necessary  genetic  relation  between  the  State 
and  the  international  legal  orders — which  by  no  means  follows,  in  my  view,  from  the  results  of  his 
historical  analyses.  The  significance  of  the  above-quoted  finding  is  distorted  and  its  scope  arbitrarily 
restricted  by  the  claim  that  international  law  can  only  come  into  being  where  a  large  State  entity  has 
broken  up  into  a  cluster  of  smaller  entities  which  continue  to  apply  among  themselves  the  law  created 
for  its  ‘external’  relations  by  the  entity  which  previously  existed,  or  where  the  appurtenance  of  a  set  of 
political  entities  to  an  alleged  original  ethnic  community  results  in  the  persistence  of  a  community  of 
thought  between  them  and  creates  among  them  a  similarity  of  rules  of  ‘external’  State  law.  Subject 
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the  Mediterranean  basin  and  the  neighbouring  regions  witnessed  the 
successive  emergence  and  disappearance  of  international  communities 
of  varying  size,  formed  by  distinct  political  entities  between  which  legal 
relationships  of  an  international  kind  arose.  I  wish  above  all  to  bring  out 
the  fact  that,  as  from  a  given  period,  there  came  into  being  around  this  sea, 
already  a  meeting-place  of  different  worlds  and  civilizations,  a  broad 
international  community  which,  gradually  from  east  to  west,  extended  its 
structures  to  the  entire  region  and  lasted  for  centuries  before  the  creation 
of  that  unitary  entity,  Imperial  Rome.  The  characteristics  of  this  com¬ 
munity,  and  the  principles  of  law  which  came  to  prevail  within  it,  were 
likewise  simply  the  product  of  the  concrete  requirements  of  the  relational 
life  that  had  grown  up  between  the  sovereign  political  entities  of  that  part 
of  the  world.  These  characteristics  and  these  principles  strike  me  as  par¬ 
ticularly  worthy  of  our  attention  in  that,  from  more  than  one  angle,  they 
foreshadow  those  which,  stimulated  by  comparable  concrete  needs,  were 
to  typify  the  community  that,  after  the  final  dislocation  of  the  Roman 
entity,  was  formed  anew  in  roughly  the  same  geographical  area.  The  facts 
of  history  will  speak  for  themselves. 

Since  remote  ages  the  vast  region  encompassing  the  valley  of  the  Nile, 
the  Mesopotamian  basin,  the  Syro-Palestinian  corridor,  Anatolia  and  the 
eastern  Mediterranean  has  been  the  crucible  of  communities  of  sovereign 
political  entities.  Such  communities  have  appeared  there  at  successive  but 
very  widely  separated  epochs.  From  documents  found  in  excavations  at 
Lagash  it  transpires  that  as  far  back  as  the  middle  of  the  third  millennium 
B.c.  there  were  legal  relationships  of  peace  and  war  between  the  city- 
principalities  of  Sumeria.4  These  relations  included,  inter  alia,  the 
conclusion  of  treaties,  and  it  has  been  noted  that  these  treaties  already 
enshrine  formulae  which,  after  an  interval  of  several  centuries,  again  crop 
up,  more  or  less  unchanged,  in  treaties  concluded  in  the  second  half  of  the 
second  millennium  between  the  large  States  which  had  then  come  into 
being  in  that  part  of  the  globe.5 


to  these  reservations,  Paradisi’s  contribution  to  knowledge  of  certain  institutions  of  international  law 
in  the  ancient  world  has  been  most  useful. 

On  the  automatic  advent  of  rules  of  international  law  when  different  sovereign  entities  ‘miteinander 
in  Beziehung  treten’  see  Verosta,  Die  Geschichte  des  Volkerrechts,  in  Verdross,  Volkerrecht  (5th  edn., 
Vienna,  1964),  p.  32.  Lastly,  a  particularly  penetrating  and  exceptionally  well-documented  study  on 
the  aspects  of  the  international  law  of  war  in  the  ancient  world  has  been  published  by  Ilari,  Guerra  e 
diritto  nel  mondo  antico,  vol.  1  (Milan,  1980). 

4  Preiser  (‘Zum  Volkerrecht  der  vorklassischen  Antike’,  Archiv  des  Volkerrechts ,  vol.  4,  fasc.  3 
(1954),  pp.  269ff.)  observes  that  ‘Consequently,  the  city-States  of  Mesopotamia  were  certainly 
sovereign  structures  within  the  meaning  of  more  recent  international  law,  and  what  went  on  between 
them  was  at  least  partly  a  matter  of  treaty  law  and  the  international  law  of  war,  albeit  of  a  relatively 
undeveloped  kind.’  See  also,  in  the  pages  preceding  that  quotation,  Preiser’s  thorough  analysis  of  the 
documents  on  the  settlement  of  the  conflict  between  Lagash  and  Dumma.  On  the  same  subject,  see 
also  J.  Pirenne,  ‘L’Organisation  de  la  paix  dans  le  Proche-Orient  aux  3e  et  2e  millenaires’,  Recueil  de  la 
Societe  Jean  Bodin,  14  (1962),  pp.  200 ff. 

5  See  J.  Pirenne,  Les  Grands  Courants  de  Vhistoire  universelle,  vol.  1  (new  edn.,  Neuchatel,  1959), 
p.  28. 
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The  long  period  between  the  two  historical  eras  just  referred  to  had 
eventually  seen  the  gradual  absorption,  after  immense  upheavals,  of  small 
and  medium-sized  sovereign  entities  into  large  State-form  structures.6 
However,  up  to  then,  this  movement  had  not  given  rise,  as  it  was  to  do  later 
both  here  and  elsewhere,  to  the  unification  of  the  entire  region  under  a 
single  empire,  but  to  the  constitution  of  a  plurality  of  large  monarchies 
which  prosperity  impelled  progressively  to  intensify  their  relations. 
The  diplomatic  archives  found  at  Al-'Amarna  and  Bogazkoy  show  that 
throughout  the  period  from  the  fifteenth  to  the  end  of  the  thirteenth 
century  B.c.  there  was  a  high  level  of  international  activity  in  this  area, 
where  the  sovereign  political  entities  now  formed  an  international  com¬ 
munity  whose  existence  is  beyond  doubt.  What  is  more,  a  balance  and 
genuine  concert  of  the  principal  Powers  came  into  being.7 

Within  this  framework  successive  hegemonies  were  limited  and  some¬ 
times  jointly  exercised,  permanent  diplomatic  relations  protected  by 
concomitant  immunities  were  established,  alliances  were  formed  to 
guarantee  the  existing  equilibrium,8  frontiers  were  delimited,  multi¬ 
content  agreements  were  concluded,  international  loans  were  granted, 
and  the  various  Powers  were  linked  up  with  a  network  of  treaties  of 
friendship  and  trade.  At  the  same  time  some  adumbration  of  rules  for 
the  conduct  and  humanization  of  hostilities  could  be  noted,  and  war 
itself  often  gave  place  to  diplomacy  and  mediation  as  means  for  the 
settlement  of  conflicts.9  Finally,  relations  of  vassalage  and  international 
protectorate  grew  up  between  large  monarchies  and  neighbouring 
minor  principalities.  It  is  also  interesting  to  see  how  the  international 
community  of  major  monarchies  established  on  the  mainland  in  the 

6  In  Egypt  the  unity  of  the  country,  first  achieved  under  the  Middle  Empire  and  then  abolished  by 
the  invasion  of  the  Hyksos,  had  been  re-established  towards  the  end  of  the  second  millennium  by  the 
New  Empire.  This  had  also  succeeded  in  extending  now  and  then  its  domination  over  the  Syro- 
Palestinian  corridor.  In  the  Tigris  and  Euphrates  basins  the  unification  of  the  southern  part  of  the  area 
had  been  achieved  first  by  the  Sumero-Akkadian  monarchy  and  then  by  the  Babylonian  monarchy, 
which  reached  its  apogee  between  the  eighteenth  and  seventeenth  centuries  B.c.  under  Hammurabi. 
Further  north  the  Assyrian  monarchy  had  been  constituted,  collapsed  and  been  reconstituted  around 
the  middle  of  the  second  millennium.  In  Anatolia  the  Hittites  and  the  Mitannis  had  appeared  and 
founded  their  dynasties,  and  the  former  had  penetrated  far  enough  into  Mesopotamia  to  imperil 
Babylon  in  1530  B.C.  The  Hittite  kingdom  exercised  hegemony  at  certain  periods,  whereas  the  Mitanni 
kingdom,  after  a  period  of  military  predominance,  was  destined  to  disappear  towards  the  end  of  the 
fourteenth  century  B.c.  through  gradual  absorption  by  the  Assyrians  and  Hittites. 

7  See  in  this  connection  Rey,  ‘Relations  internationales  de  l’Egypte  ancienne  du  xve  au  xme  siecle 
avant  Jesus-Christ’,  Revue  generate  de  droit  international  public ,  48  (1941-5),  pp.  35  ff.;  Preiser,  loc.  cit. 
above  (p.  215  n.  4),  pp.  272  ff.  and  refs. 

8  The  treaty  whose  text  has  come  down  to  us  in  its  entirety  is  the  famous  Egypto-Hittite  treaty  of 
1278  b.c.;  it  had  been  preceded  by  two  others  in  1354  and  1312  b.c.  Concluded  at  the  end  of  a  war 
between  the  two  Powers,  both  of  which  were  then  concerned  at  the  advance  of  Assyria,  and  based  on 
respect  for  existing  frontiers,  it  was  a  comprehensive  agreement  of  non-aggression,  defensive  alliance 
and  mutual  assistance  against  external  attack  and  domestic  unrest.  It  gave  the  region  fifty  years  of 
peace.  See  the  text  in  Rey,  loc.  cit.  (previous  note),  pp.  40  ff.  More  generally  on  treaties  between  Egypt 
and  the  Hatti,  Babylon  and  Cyprus,  see  also  J.  Pirenne  ‘L’Organisation  de  la  paix’,  loc.  cit.  above 
(p.  215  n.  4),  pp.  212  ff. 

9  See  J.  Pirenne,  op.  cit.  above  (p.  215  n.  5),  vol.  1,  p.  91:  ‘Towns  taken  were  no  longer  destroyed, 
vanquished  populations  were  no  longer  massacred,  pillage  had  given  way  to  a  war  levy.’ 
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region10  found  its  maritime  prolongation  in  the  thalassocratic  monarchies 
centred  first  on  Crete  and  later,  from  the  middle  of  the  fifteenth  cen¬ 
tury  B.c.  onwards,  at  Mycenae,  as  well  as  in  the  monarchies  of  Cyprus. 
The  relations  of  these  various  monarchies  with  the  countries  of  the 
coast,  in  particular  Egypt,  were  especially  intensive  in  periods  of 
economic  prosperity  and  led  to  the  conclusion  of  treaties  concerning 
commerce,  customs  exemption,  the  exchange  of  diplomatic  missions  and 
alliance. 

This  phase  of  international  equilibrium  and  development  of  legal 
relationships  within  an  international  community  solidly  implanted  on  the 
basis  thereof  came  to  an  end  with  the  upheavals  of  which  the  eastern 
Mediterranean,  Hither  Asia  and  the  Nile  delta  were  the  arena  in  the 
twelfth  and  eleventh  centuries  B.c.11  Irresistible  mass  migrations  brought 
about  the  downfall  of  two  of  the  pillars  of  the  existing  equilibrium:  the 
Achaean  thalassocracy  and  the  Hittite  empire.  The  other  pillars,  namely 
the  Egyptian,  Babylonian  and  Assyrian  empires,  utterly  or  partially 
deprived  as  they  were  of  their  access  to  the  sea,  and  impoverished  by  the 
dwindling  of  commerce,  were  obliged  to  draw  in  upon  themselves.  The 
central  power  weakened;  large  areas  escaped  its  control  and  split  up  again 
into  a  plethora  of  virtually  independent  cities  or  principalities.  In  the 
general  decline  of  civilization  the  major  monarchies  ceased  to  keep  up 
regular  diplomatic  relations  or,  more  generally  speaking,  to  have  any 
stable  legal  ties.  War  returned  to  its  old  practices  of  massacre,  deportation 
and  enslavement. 

When  the  tempest  had  subsided,  it  was  only  in  the  limited  area  of  Syro- 
Palestine,  out  of  the  entire  region,  that  international  intercourse  began  to 
revive.  Temporarily  sheltered  as  it  was  from  the  greedy  ambitions  of  the 
great  empires,  this  area  was  to  develop  mightily  in  the  tenth  and  ninth 
centuries  b.c.  New  State  structures  rapidly  blossomed  there,  especially 
those  of  the  Hebrews,  the  Phoenicians  and  the  Aramaeans.12  Their  mutual 

10  Preiser  (loc.  cit.  above  (p.  215  n.  4),  p.  280)  concludes:  ‘The  picture  is  that  of  an  organically 
articulated  State  system  with  a  rich  and  many-sided  international  life  that  rested  on  mutual  recogni¬ 
tion  and  on  consciousness  that  what  had  been  agreed  in  the  now  customary  juridical  form  had  force  of 
law — in  a  word:  the  picture  of  an  international  legal  order.' 

11  The  main  factor  in  these  upheavals  was  the  invasion  by  the  so-called  ‘sea  peoples’.  The  wave  of 
Doric  and  other  Indo-European  peoples,  having  invaded  Greece  at  the  beginning  of  the  twelfth 
century,  took  one  route  through  Crete,  Rhodes  and  Cyprus  and  another  through  Anatolia,  where  it 
caused  the  downfall  of  the  Hittite  kingdom,  and  from  thence  swept  on,  together  with  the  peoples  it 
displaced,  over  Syria  and  Assyria,  leaving  utter  destruction  in  its  wake.  The  Achaeans  of  the  Pelo¬ 
ponnesus  in  their  turn,  as  also  the  peoples  of  the  Aegean  islands  and  the  Anatolian  coast,  having  been 
driven  out  of  their  countries,  crossed  the  sea,  making  landfall  on  the  Libyan  and  Syro-Palestinian 
coasts,  from  where  they  threatened  the  empires  of  Egypt  and  Babylonia.  Some  settled  down  or 
infiltrated  while  others,  like  the  Siculi  and  the  Etruscans,  departed  again  for  fresh  shores.  For  a 
diagrammatic  representation  of  these  movements  see  The  Times  Atlas  of  World  History  (London, 
1977).  PP-  66-7. 

12  In  this  context  the  formation  and  flowering  of  the  States  of  Syro-Palestine  (the  Kingdom  of 
Judah,  the  Kingdom  of  Israel,  the  Kingdom  of  Aram,  the  Kingdom  of  Tyre)  from  the  late  eleventh  to 
the  late  ninth  century  B.C.  may  be  mentioned,  as  well  as  their  resistance  to  Assyrian  attacks  and  their 
downfall  towards  the  end  of  the  eighth  century. 
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relations  of  peace  and  war  were  intensive,  as  also  were  their  relations  with 
the  States  of  the  delta.13  But  the  entire  region  was  now  in  effect  defenceless 
against  the  ambition  of  any  militarily  powerful  State  to  place  it  under  its 
exclusive  domination.  Assyria,  which  by  the  ninth  century  had  become 
once  more  a  strong  centralized  and  military  State,  was  to  be  the  first  to 
accomplish  such  a  purpose.  Thus  in  the  eighth  and  seventh  centuries  b.c. 
the  unitary  Assyrian  imperial  entity  was  to  replace,  within  the  immense 
area  running  from  the  Mediterranean  to  the  Persian  Gulf  and  from 
Cappadocia  to  Upper  Egypt,  the  international  community  which  had 
prospered  there  from  the  fifteenth  to  the  early  twelfth  century  B.C.  It  was 
not  until  the  sixth  century  that,  after  the  collapse  of  the  Assyrian  empire, 
a  new  balance  of  powers  arose  in  the  area,  and  it  was  of  short  duration, 
because  by  the  end  of  that  century  the  entire  region  was  swallowed  up  in 
the  even  greater  entity  of  the  Persian  empire,  in  its  turn  succeeded  in  the 
fourth  century  by  that  of  Alexander.14  In  fact,  the  phenomenon  which  had 
occurred  in  Asia  Minor  after  the  middle  of  the  second  millennium  was  not 
to  reappear.  The  centre  of  gravity  of  the  international  community,  once 
re-created,  was  no  longer  to  be  continental  but  maritime  and  it  gradually 
moved  westward. 

The  upheavals  which  had  led  to  the  effacement  of  continental  Hither 
Asia  as  a  centre  of  inter-State  legal  relations  were  to  have  quite  different 
repercussions  on  the  shores  and  islands  of  the  Mediterranean.  With  the 
calming  of  the  storm,  the  coastal  peoples  of  the  eastern  Mediterranean, 
both  the  older-established  and  the  more  recently  arrived,  ventured  forth 
with  their  fleets  upon  the  bosom  of  that  sea15  and  a  new  era  began:  that 
of  navigation,  exploration,  colonization.  So  it  was  that  on  the  one  hand 
the  Phoenicians  and  on  the  other  the  Ionians,  or  rather  an  assemblage  of 
Hellenic  peoples  led,  especially  at  the  beginning,  by  the  Ionians,  were  the 
first  artisans  of  a  broad  historic  movement  to  which  various  factors  gave 
the  impulse  and  which  eventually  resulted  in  the  gathering  of  all  the 
countries  of  the  Mediterranean  in  one  large  international  community. 

The  Phoenicians  were  responsible  not  only  for  the  establishment  of 
the  first  sustained  relations  with  the  Etruscans  settled  at  the  heart  of  the 
central  Mediterranean  region  but  also  for  the  accession  to  civilization  and 

13  For  a  brief  outline  of  the  international  legal  relations  between  the  Hebrew  States  and  neighbour¬ 
ing  States  see  Stadtmuller,  Geschichte  des  Volkerrechts  (Hanover,  1951),  p.  21. 

14  The  balance  referred  to  was  based  on  the  four  pillars  of  the  Kingdom  of  Lydia,  set  up  in  the  early 
seventh  century  in  western  Anatolia,  the  empire  of  the  Medes,  stretching  from  the  frontier  of  Lydia  to 
the  Iranian  plateau,  the  new  Babylonian  empire,  which  in  the  sixth  century  replaced  the  Assyrian 
empire  in  most  of  the  Fertile  Crescent  including  Syro-Palestine,  and  the  Kingdom  of  Egypt  as 
reconstituted  under  the  Saite  dynasty.  See  J.  Pirenne,  op.  cit.  above  (p.  215  n.  5),  pp.  1 1 1  ff . 

15  The  maritime  populations  of  the  Greek  coasts  and  islands  who,  fleeing  from  the  scourge  of  the 
Doric  invasion,  had  overrun  the  seaboard  of  Asia  Minor  and  Egypt,  naturally  looked  towards  that  sea 
from  whence  they  had  come  and  merely  awaited  the  return  of  a  certain  stability  in  order  to  resume  their 
traditional  activities.  At  their  sides,  ancient  local  populations  of  the  coast,  such  as  the  Phoenicians, 
witnessing  the  closure  of  their  traditional  trade  routes  towards  the  interior,  were  anxious  to  find 
compensation  in  maritime  expansion,  which  seemed  a  reasonable  hope  following  the  disappearance  of 
the  Achaean  thalassocracy. 
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international  relations  of  the  western  Mediterranean.  In  the  space  of 
two  centuries  a  string  of  Phoenician  colonies  was  implanted  along  part  of 
the  coast  of  Sicily  and  Sardinia,  opposite  Etruria,  and  along  the  coast  of  the 
Balearic  Islands  and  southern  Spain,  as  well  as  those  of  Tripolitania  and 
the  whole  of  Numidia  in  northern  Africa.  The  colony  of  Carthage,  founded 
in  813  b.c.,  maintained  its  allegiance  to  Tyre  until  the  day  when,  at  the 
beginning  of  the  seventh  century  B.c.,  the  metropolis  having  lost  its 
autonomy,  the  colony  had  to  set  itself  up  as  an  independent  republic.  By 
the  early  fifth  century  it  was  to  become  the  premier  maritime  power  of  the 
western  Mediterranean.  The  discovery  and  colonization  of  that  part  of  the 
Mediterranean  by  the  Phoenicians  formed  for  the  antique  world  an  event 
comparable  in  its  repercussions  to  the  discovery  and  colonization  of 
America  by  the  Europeans  at  the  beginning  of  the  modern  era.  And  the 
entry  of  Carthage  into  the  international  arena  as  an  independent  State  was 
at  the  time  an  event  whose  importance  can  be  compared  to  that  of  the  entry 
of  the  independent  States  of  the  American  continent  into  the  modern 
international  community.16 

In  the  ninth  century  the  cities  founded  in  the  tenth  by  the  Ionian 
migrations  which  had  left  Attica  and  Euboea  in  the  direction  of  the  former 
Cretan  and  Mycenaean  centres  of  the  Asiatic  coast  formed  a  federation 
which  succeeded  in  imposing  a  thalassocracy  over  the  Aegean  Sea.  Having 
achieved  that  result,  they  turned  their  colonization  activities  to  the  north¬ 
east  and  the  west.17  In  the  north-east  the  Ionians,  united  with  the  Carians, 
extended  their  navigation  to  Thrace,  the  Propontis  and  the  Euxine, 
colonizing  their  shores.  Their  principal  settlements  included  Byzantium, 
Olbia  and  Chersonesus.  In  the  west  the  Ionians,  already  established  at 
Miletus  and  Euboea,  founded  Corinth,  Megara  and  Corfu  and  from  there 
launched,  in  parallel  with  the  Achaeans  and  Dorians,  the  great  venture 
of  colonizing  southern  Italy  and  Sicily18  (the  so-called  ‘second  Greek 
colonization’)  which  led  to  the  birth  of  Graecia  Magna  and,  in  its  wake, 
rivalry  and  struggles  with  Carthage.  By  the  intermediary  of  their  most  far- 
flung  colonies  on  the  Tyrrhenian  Sea,19  the  Greeks  made  direct  contact 
with  the  Etruscans,  and  thus  had  two  lines  of  communication  with  the 
west.  In  the  sixth  century  B.C.,  pursuing  their  advance,  the  Ionians  of 
Phocaea  founded  Massilia  (or  Massalia)  in  Liguria  near  to  the  mouth 

16  In  the  late  eleventh  century  B.c.  the  Phoenicians  passed  beyond  the  Pillars  of  Hercules  and  estab¬ 
lished  a  trading  post  on  the  Atlantic  coast  of  Spain  in  order  to  promote  their  trade  in  silver  and  other 
metals  from  the  country  of  Tartessus.  A  diagrammatic  representation  of  the  Phoenician  colonization  is 
to  be  found  in  The  Times  Atlas  of  World  History  (1977),  pp.  74-5 . 

17  This  was  a  colonization  sui  generis  which,  unlike  the  Phoenician  colonization,  did  not  mean  the 
installation  in  new  territories  of  dependencies  of  a  metropolis  but  the  creation  of  new  cities  which  were 
independent  even  though  linked  mutually  and  to  the  mother  city  by  numerous  ties. 

18  Sybaris,  Crotona  and  Metapontum,  founded  on  the  Ionian  coast  of  the  Italian  peninsula,  set  up 
together  the  Achaean  League,  though  that  did  not  prevent  them  from  fighting  each  other.  In  706  B.c. 
the  Lacedaemonians  founded  Tarentum.  In  Sicily  the  Corinthians  founded  Syracuse  in  733.  In  the 
sixth  century  b.c.  the  cities  of  Leontinoi,  Zancle,  Naxos,  Megara  Hyblaea,  Gela,  Acragas  and  Selinus 
were  founded. 

19  Cyrne  (Cumae)  and  Posidonia  (Paestum). 
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of  the  Rhone,  which  rapidly  led  to  hostile  relationships  with  the 
Carthaginians  and  Etruscans  in  Sardinia,  Corsica  and  Campania.  Around 
that  time  the  Dorians  founded  Cyrene  on  the  coast  which  took  the  name  of 
Cyrenaica,  and  that  city  established  sustained  relations,  now  hostile,  now 
friendly,  with  Saite  Egypt.  By  the  end  of  the  sixth  century  b.c.  the  Greek 
colonial  expansion  was  complete. 

Thus  from  the  sixth  century  onward  the  heart  of  the  Mediterranean 
was  occupied  by  a  vast  Greek  cosmos  which,  in  the  west,  was  confronted 
by  the  might  of  Carthage,  dominating  the  western  Mediterranean,  and 
that  of  Etruria,  extending  from  Campania  to  the  Po  valley.  In  the  east  it 
was  for  the  time  being  confronted  by  the  kingdoms  and  empires  situated 
in  an  arc  round  the  eastern  Mediterranean;  as  Herodotus  related  in 
Book  III  of  his  Histories,  it  was  shortly  to  be  confronted  with  the  immense 
unitary  structure  of  the  Persian  empire.20 

The  structure  of  the  Greek  cosmos  differed  greatly  from  that  which 
prevailed  at  the  time  in  other  parts  of  the  Mediterranean  world.  It  was 
based  on  the  coexistence  of  a  plurality  of  poleis,  i.e.  city-States,  each  of 
which  constituted  a  very  close-knit  and  jealously  independent  political 
formation.  This  structure  was  to  remain  practically  unchanged  and  to 
survive  the  vicissitudes,  the  threats  and  attacks  from  without,  not  to 
mention  the  internecine  struggles,  which  plagued  the  life  of  continental 
Greece  and  Graecia  Magna  from  the  middle  of  the  sixth  to  the  middle 
of  the  fourth  century  b.c.21  At  moments  of  greatest  peril — for  example, 

20  Under  Darius  (521-486  B.C.)  the  Persian  empire  extended  from  Thrace,  the  Anatolian  coasts, 
Syro-Palestine,  Egypt  and  Cyrenaica  in  the  west  to  the  Iaxartes,  the  Hindu  Kush  and  the  Indus  in  the 
east,  from  the  Black  Sea,  the  Caucasus  and  the  Caspian  in  the  north  to  the  frontiers  of  Upper  Egypt, 
the  northern  confines  of  Arabia,  the  Persian  Gulf  and  the  Indian  Ocean  in  the  south.  What  used  to  be 
the  empire  of  the  Medes,  the  new  Babylonian  empire,  the  Kingdom  of  Lydia  and  Egypt  had  been 
absorbed  under  Persian  domination.  It  was  an  amalgam  of  different  peoples,  united  by  an  autocratic 
and  centralized  monarchy  which  also  had  imperialist  designs  on  the  territories  of  the  Scythians  to  the 
north,  on  India  to  the  east  and,  more  especially,  on  continental  Greece  to  the  west.  The  enormous 
weight  which  the  Persian  conquest  of  Lydia  had  for  the  Greeks  is  emphasized  by  A.  Momigliano  in 
Alien  Wisdom:  The  Limits  of  Hellenization  (Cambridge,  1975),  pp.  123  fif. 

21  It  may  be  useful  briefly  to  recall  the  succession  of  the  most  decisive  events.  The  Persian  menace 
began  to  take  shape  with  the  capture  of  Sardis  by  Cyrus  in  546  B.C.  and  the  subsequent  conquest  of 
Ionia.  The  revolt  of  the  Ionian  cities  in  499,  which  culminated  in  the  taking  of  Sardis  by  an  army  of 
Milesians  and  Athenians,  convinced  Darius  that  the  key  to  the  subjection  of  Ionia  was  to  be  found 
in  European  Greece.  And  so,  in  490,  he  launched  the  First  Medic  War,  but  he  was  pulled  up  by  his 
defeat  at  Marathon,  which  led,  inter  alia ,  to  the  revolt  of  Egypt.  However,  the  contest  was  merely 
adjourned  and  the  Second  Medic  War  broke  out  in  48 1 ,  to  be  decided,  after  the  Spartans  held  firm  at 
Thermopylae,  by  the  double  victory  of  the  Greeks,  for  once  united,  off  Salamis  and  at  Plataea.  At  the 
same  time  the  Syracusan  fleet  beat  the  Carthaginian  navy  at  Himera,  while  the  combined  Carthaginian 
and  Etruscan  fleets  were  defeated  at  Cumae.  The  next  year  the  remains  of  Xerxes’  navy  were  annihi¬ 
lated  at  Mycale  and  the  Greeks  of  Asia  rose  in  revolt.  These  events  removed  the  dual  Persian  and 
Carthaginian  menace  and,  for  a  time,  there  appeared  to  be  no  obstacle  to  Greek  supremacy  in  the 
Mediterranean.  The  maritime  hegemony  of  Athens  and  Syracuse  was  asserted  in  their  respective 
spheres;  in  particular,  the  cities  of  Ionia  clustered  round  Athens.  However,  the  dangers  due  to  city- 
group  rivalries  now  took  the  place  of  those  from  outside,  while  at  the  same  time  provoking  the 
resuscitation  of  the  latter.  Thus  the  struggle  between  Athens  and  Sparta  came  to  dominate  the  Greek 
arena,  and  Persia  seized  the  opportunity  once  more  to  play  an  ever-increasing  role.  Despite  the 
conclusion  between  the  two  cities  of  a  truce  and  then  of  what  was  ambitiously  entitled  the  ‘thirty-year 
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in  the  fifth  century  at  the  time  of  the  Second  Medic  War,  when  Persia  was 
stimulated  to  new  heights  of  aggressiveness  through  its  alliance  with 
Carthage— rival  cities  managed  temporarily  to  swallow  their  mutual 
hatreds  and  set  up  a  pan-Hellenic  league  which,  albeit  short-lived,  com¬ 
prised  most  Greek  cities,  in  particular  Athens  and  Sparta.22  That  one 
apart,  the  leagues  were  only  limited  clusters  round  one  ephemerally 
dominant  city  or  another,  but  what  is  more  important  is  that  the  cities 
never  went  further  along  the  road  to  integration  than  the  stage  of  leagues 
or  confederations.23  From  a  formal  point  of  view,  moreover,  the  same 
basic  structure  was  to  persist  beyond  the  period  under  consideration,  i.e. 
up  to  a  time  when,  from  the  international  point  of  view,  the  sovereignty 
of  the  various  cities  had  become  no  more  than  a  fiction,  if  even  that.  In 
the  second  half  of  the  fourth  century  the  Greek  cities  grouped  in  the 
Corinthian  League,  entirely  dominated  by  the  Macedonian  hegemon , 
remained  distinct  city-States  within  that  League.  And  that  was  also  to 
be  the  case  of  the  main  Greek  cities  when  the  presence  of  Rome  began  to 
cast  a  shadow  on  their  destinies,  in  Greece  proper  no  less  than  in  Graecia 
Magna. 

That  being  so,  it  was  normal  that  a  special  kind  of  relations  should 
grow  up  between  the  city-States  of  which  that  cosmos  was  composed, 
united  as  they  were  already  by  ties  of  culture,  language  and  belief,  and  that 
particular  practices  and  institutions  should  become  implanted.  There  has 
been  much  talk  of  the  international  law  of  the  Hellenic  cities.  Literary 

peace’,  hostility  broke  out  again  in  431  under  the  pressure  of  Corinth,  and  the  Peloponnesian  War, 
whose  causes  and  course  Thucydides  so  tellingly  expounds,  embroiled  Athens  and  its  allies  of  the 
Delian  League  in  a  fight  to  the  death  with  the  cities  of  the  Peloponnesian  League  dominated  by  Sparta 
and  Corinth.  The  Peace  of  Nicias  in  421  did  not  prevent  the  resumption  of  hostilities  in  which  now  this 
side,  now  that,  gained  the  upper  hand.  But  the  disastrous  outcome  of  the  Athenian  expedition  to  Sicily 
in  413  eventually  led  to  the  capitulation  of  Athens  in  404  and  the  advent  of  Spartan  hegemony.  This, 
however,  met  with  resistance,  and  the  ill-fated  expedition  to  Asia  Minor  in  support  of  Cyrus  caused  it 
to  lose  its  indispensable  Persian  support.  New  conflicts  broke  out,  such  as  the  War  of  Corinth,  in  the 
settlement  of  which  foreign  Powers  (the  Great  King  and  also  the  Tyrant  of  Syracuse  and  the  King  of 
Macedonia)  played  an  increasingly  decisive  part.  In  387-377  Athens  managed  to  set  up  the  second 
Athenian  Maritime  League  but  found  itself  confronted  by  the  rise  of  Theban  power.  Combated  by 
both  Athens  and  Sparta,  the  hegemony  of  Thebes  came  to  an  end  with  the  battle  of  Mantinea  in  362. 
Athens  revived,  and  breathed  new  life  into  the  League.  But  the  tension  with  Macedonia  was  increas¬ 
ing,  and  the  moment  was  nigh  when  the  cities  of  Greece  would  cease  to  play  an  independent  role  in 
international  relations. 

22  It  was  Sparta  that  sent  out  the  invitations,  though  Plutarch  credits  Themistocles  with  the  idea. 
The  sanctuary  of  the  Isthmus  was  chosen  as  meeting-place. 

23  The  Peloponnesian  ‘league’  created  in  the  second  half  of  the  sixth  century  was  in  reality  merely  an 
alliance  between  Sparta  and  the  cities  recognizing  its  dominance.  There  was  no  provision  for  either 
federal  magistrates  or  a  common  treasury;  the  right  of  deciding  on  war  or  peace  was  reserved  to  Sparta 
itself,  as  also  was  the  supreme  command  in  time  of  war.  Moreover,  Thucydides,  in  his  History  of  the 
Peloponnesian  War,  Book  I,  §  97,  mentions  that  when  the  Attico-Delian  league,  or  League  of  Delos, 
was  set  up  in  478-477,  Athens  was  placed  at  the  head  of  a  coalition  of  independent  cities,  each  of  which 
had  a  voice  and  a  vote  in  the  common  assemblies.  There  was,  however,  one  innovation  as  compared 
with  past  practice,  namely  that  each  city  was  under  obligation  to  pay  a  contribution  to  a  common 
treasury.  This  war  chest  was  deposited  in  the  sanctuary  of  the  island  of  Delos  where  the  League  held 
congress;  it  was  subsequently  transported  to  Athens.  The  second  Athenian  Maritime  League,  set  up 
exactly  a  century  after  the  first,  had  the  same  characteristics. 
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sources  and  inscriptions  have  handed  down  to  us  the  texts  of  all  kinds 
of  treaties  concluded  amongst  themselves  by  the  city-States  of  Greece: 
treaties  of  friendship,  establishment,  monetary  aid,  judicial  assistance, 
peace,  alliance,  frontier  demarcation,  suppression  of  piracy,  arbitration,24 
etc.  Meanwhile  it  should  not  be  overlooked  that  the  Greek  cities  came  to 
be  linked  by  continuous  relations  of  customary  law.  Rules  of  international 
law  concerning  peaceful  intercourse  were  in  operation  as  regarded  diplo¬ 
matic  envoys,  hostages,  the  status  and  protection  of  foreigners,25  the  right 
of  asylum,  the  right  of  passage  over  the  territory  and  coastal  waters  of 
another  State,  the  landfall  of  warships  in  foreign  ports,  etc.  Reference  may 
also  be  made  to  certain  rules  of  war  concerning,  for  example,  methods  of 
opening  hostilities  or  the  return  of  the  bodies  of  the  slain  after  battle, 
though  it  would  be  an  exaggeration  at  this  stage  to  speak  of  prohibitions  in 
force  with  a  view  to  rendering  the  conduct  of  war  and  its  sequels  more 
humane.26  Some  of  the  rules  mentioned  probably  applied  exclusively  to 
inter-Hellenic  relations.  There  could  be  no  question  of  the  participation  of 
non-Greek  State  entities  in  such  assemblies  as  the  Amphictyonic  Councils, 
in  which  the  religious  element  was  pre-eminent  alongside  political  and 
legal  aspects.  Thus  leagues  and  confederations  were  only  formed  between 
Greek  city-States. 

Nevertheless,  it  would  be  wrong  to  believe  that  the  application  of  rules 
of  international  law  did  not  go  beyond  the  framework  of  Greek  inter-city 
relations27  or  that  those  cities  did  not  have  any  sustained,  legally  regulated 
relations  with  non-Greek  sovereign  political  entities.  It  has  been  claimed 
that  they  had  only  customary,  not  contractual  inter-State  relations  with 
sovereign  bodies  alien  to  the  Hellenic  cosmos.28  Even  if  that  were  true, 


24  There  was  a  long  tradition  of  arbitration  as  a  means  of  settling  disputes  between  Greek  city- 
States,  and  this  method  was  often  utilized.  Peace  treaties  sometimes  used  to  contain  a  compromissary 
clause  or  one  which  at  least  mentioned  recourse  to  ‘legal  procedures’  for  the  settlement  of  any  future 
disputes.  See  for  example,  the  clauses  of  the  peace  treaty  of  421  (Peace  of  Nicias),  transcribed  by 
Thucydides,  History  of  the  Peloponnesian  War,  Book  V,  §  18. 

25  In  this  domain  it  is  interesting  to  note  the  emergence  of  the  typical  figure  of  th eproxenos,  a  notable 
of  a  given  city  to  whom  a  foreign  State  entrusted  the  protection  there  of  its  own  nationals.  There  are 
undeniable  analogies  between  this  institution  and  that  of  the  consul  in  the  modern  international 
community. 

26  On  all  the  foregoing  see  Stadtmiiller,  op.  cit.  above  (p.  218  n.  13),  pp.  24  ff. 

27  As  Paradisi,  Storia  (op.  cit.  above,  p.  214  n.  3),  p.  71,  appears  to  believe. 

28  See  Stadtmiiller,  op.  cit.  above  (p.  218  n.  13),  p.  25.  One  must  take  care  not  to  indulge  in  over- 
facile  speculation  upon  the  alleged  acceptation  of  certain  Greek  terms  and  jump  to  the  conclusion  that 
all  non- Greeks  were  considered  not  as  xenoi  but  as  barbaroi.  The  latter  term  does  not  appear  to  have 
been  applied,  for  example,  to  the  Lydians  or  Egyptians.  Nor  must  the  relations  sustained  between  the 
cities  of  Ionia  or  even  continental  Greece  and  the  Courts  of  Sais  and  Sardis  be  overlooked.  The 
Pharaoh  Amasis,  who  had  married  a  Greek  princess  from  Cyrene,  had  granted  the  Greeks  permission 
to  settle  at  Naucratis  and  govern  themselves  in  accordance  with  their  own  laws  (Herodotus,  Histories, 
Book  II,  §  178).  Ionian  youths  went  to  Sardis  for  initiation  into  the  practice  of  international  affairs,  and 
financial  agreements  between  Ephesus  and  Lydia  were  normal  events.  A.  Momigliano,  op.  cit.  above 
(p.  220  n.  20),  pp.  123  ff.,  notes  that  ‘.  .  .  Lydia  was  soon  dominated  by  Greek  culture — open  to  Greek 
traders,  soldiers  and  oracles’. 

Quite  apart  from  all  that,  there  is  nothing  to  show  that  the  Greek  city-States  refused  to  have  any 
dealings  of  a  legal  nature  with  countries  whose  civilization  they  found  distinctly  alien. 
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any  demonstrable  relations  of  a  customary  nature  would  in  themselves 
warrant  the  deduction  that  there  existed  an  international  community 
which  extended  beyond  the  bounds  of  the  Greek  cosmos.  Besides,  the 
assertion  in  question  runs  distinctly  counter  to  the  facts  of  history  and  is 
belied  by  the  proven  existence  of  numerous  treaties  of  peace,  alliance, 
financial  assistance,  commerce  and  establishment  concluded  between 
Greek  city-States  and  non-Greek  States.29  What  is  more,  while  it  is  true, 
as  we  have  seen,  that  the  Greek  cities  had  more  than  once  to  contend  with 
alliances  formed  against  them,  for  example  by  Carthage  with  Persia  or  the 
Etruscans,  the  history  of  the  internecine  struggles  between  the  great  cities 
of  continental  Greece  or  Graecia  Magna  is  nevertheless  punctuated  with 
treaties  of  alliance  and  military  or  financial  assistance  concluded  by  one 
city  or  another  with  Persia  or  Carthage  and  aimed  at  its  rival.30  It  therefore 
appears  beyond  doubt  that  the  Hellenic  city-States  were  by  no  means  a 
closed  sphere  of  international  legal  relations  within  a  world  which  other¬ 
wise  did  not  feature  this  kind  of  relationship.  Whatever  their  relations 
inter  se,  they  were  also,  as  from  the  fifth  century  at  least,  part  of  a  broader, 
distinctly  pluralist31  community  spreading  gradually  over  the  entire 
Mediterranean  basin  as  it  progressed  towards  economic  unity  and  its 
components’  interrelations  of  all  kinds  were  intensified. 

During  the  course  of  the  fourth  century  B.c.  the  eastern  part  of  the 
Mediterranean  basin  and  the  countries  of  Asia  in  direct  or  indirect  contact 

29  Some  peace  treaties  were  of  great  importance  in  consolidating  the  balance  of  power  between  the 
parties.  The  Peace  of  Callias,  concluded  in  449  B.c.  between  Athens  and  Persia,  confirmed  the  status 
quo  in  the  Aegean.  Persia  recognized  the  Aegean  Sea  as  Athens’s  exclusive  sphere  of  influence  while 
Athens  undertook  not  to  intervene  in  Asia  or  Egypt.  A  century  later  the  treaty  of  339  B.C.  between 
Syracuse  and  Carthage  was  to  ensure  the  persistence  of  peaceful  relations  between  the  two  maritime 
powers  exhausted  by  incessant  strife.  The  Persian  empire,  at  the  beginning  of  its  existence,  made  sure, 
by  an  agreement  with  Samos,  of  the  collaboration  necessary  for  the  subjection  of  Egypt  and,  by  an 
agreement  with  the  Ionian  cities,  of  their  alliance  in  the  campaign  against  Scythia. 

30  The  Egyptian  campaign  of  459  b.c.  saw  Egypt  allied  to  Athens  and  pitted  against  Persia  allied  to 
Sparta.  After  Syracuse’s  victory  over  the  Athenian  forces  in  413,  Sparta,  anxious  as  always  to  make 
sure  of  dominating  the  Peloponnesus,  concluded  with  Persia  a  treaty  abandoning  Ionia  to  it  in 
exchange  for  the  financial  and  military  assistance  which  enabled  it  to  beat  its  rival  decisively  in  405  b.c. 
at  Aegospotamos.  But  at  the  end  of  the  fifth  century  the  roles  were  reversed:  in  the  aftermath  of  the 
dynastic  struggles  which  followed  the  death  of  Darius  II  and  the  death  of  Cyrus  the  Younger  on  the 
occasion  of  his  expedition  with  the  ten  thousand  Spartans  against  Artaxerxes  II,  Persia’s  diplomacy 
and  money  backed  Athens  which,  in  394  B.C.,  destroyed  the  Spartan  fleet  that  had  attacked  Persia  with 
the  aid  of  Egypt.  However,  in  392  Sparta  and  Syracuse  concluded  a  fresh  alliance  with  Persia,  which 
this  time  received  Cyprus  and  Chios  in  exchange  for  an  undertaking  to  impose  its  peace  conditions  on 
Athens.  This  peace  was  to  be  concluded  in  386  B.C.  and  was  called  the  ‘Peace  of  Antalcidas’  after  the 
Spartan  navarch  who  negotiated  it,  or  the  ‘Peace  of  the  King’  after  the  title  of  him  who  imposed  and 
guaranteed  it  by  threats  of  military  intervention  if  anything  were  changed.  In  367  b.c.  it  was  Thebes 
that  sought  and  obtained  Persia’s  support  against  Athens  and  Sparta,  which  were  temporarily  united 
against  it,  though  this  did  not  prevent  Sparta  from  being  later  granted  a  Persian  subsidy  in  its  struggle 
against  Thebes. 

31  The  importance  of  the  pluralistic  character  of  this  community  scarcely  needs  stressing.  The 
State-like  entities  among  which  there  was  sustained  intercourse  in  the  Mediterranean  area  differed 
strongly  from  each  other  in  ethnic  origins,  the  history  of  their  formation,  their  religious  beliefs,  their 
ethical  convictions,  their  customs,  their  culture,  their  political  institutions,  their  social  and  economic 
structure,  etc.  As  just  one  example,  one  may  point  to  the  distinctly  liberal  economy  of  the  Greek  city- 
States  as  opposed  to  the  completely  State-run  economy  of  Carthage. 
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with  it  were  the  theatre  of  gigantic  upheavals.  The  Greek  cosmos  had  to 
face  up  to  events  while  still  split  into  a  number  of  small  sovereign  entities 
all  armed  against  each  other,  impoverished  and  weakened  by  incessant 
strife,  incapable  of  finding  a  way  to  unite  so  as  effectively  to  ensure  defence 
against  the  threats  from  outside,  to  tone  down  internal  contrasts  and 
this  was  not  the  least  requirement — to  secure  a  sufficiently  wide  area  for 
the  achievement  of  a  strong  modern  economy.  In  such  circumstances  it 
was  unable  to  stand  up  against  the  new  ambitions  of  a  centralized,  auto¬ 
cratically  organized  and  militarily  strong  continental  monarchy  exerting 
ever  greater  pressure  on  its  northern  confines.  At  the  decisive  moment,  the 
Greeks  were  incapable  of  holding  out  against  the  attacks  of  King  Philip  II, 
the  ambitious  reformer  of  the  Macedonian  army  and  State  organization.32 
Militarily  beaten,  they  were  to  find  the  unification  they  had  never  been 
able  to  devise  or  achieve  for  themselves  imposed  upon  them  from  outside 
at  the  cost  of  their  freedom  and  for  the  benefit  of  others.  Within  the 
Corinthian  League  which  Philip  II  obliged  them  to  constitute,  the  Greek 
city-States  were  to  retain  their  individual  existence  and  their  internal, 
albeit  limited,  autonomy,  but  their  participation  as  sovereign  members 
in  the  international  community  was  finished.  The  essential  power  of 
independent  decision  of  peace  or  war,  to  which  they  had  so  jealously  clung 
till  then,  was  taken  from  them.  In  fact,  despite  appearances,  it  had  been 
abandoned  to  an  authority  external  to  the  League  itself.33  To  distract  the 
attention  of  the  Greek  cities  from  their  new  condition,  Philip  II,  as  is 
customary  in  such  situations,  immediately  placed  the  accent  on  external 
problems.  Not  only  did  he  severely  condemn  any  tentative  rapprochement 
with  the  court  of  Susa,34  but  he  also  sternly  preached  the  holy  war  of  the 
Greeks  against  Persia  as  being  the  traditional  enemy  guilty  of  the  most 
horrible  misdeeds  and  sacrilege,  a  war  which  would  lead  to  the  final  libera¬ 
tion  of  the  Greek  cities  from  Asia.  He  imposed  his  decision,  crossed  the 

32  Even  the  Athens  of  Demosthenes,  which,  though  still  in  possession  of  an  imposing  fleet,  was  in 
357  contending  with  the  dislocation  of  its  Maritime  League  following  the  revolt  of  the  eastern  Aegean 
islands  and  was  in  356  embroiled  in  its  third  sacred  war  against  Thebes,  was  in  no  position  to  prevent 
Philip  from  seizing  key  positions  for  the  commercial  control  of  the  Aegean  or  mining  sites  essential 
to  his  armament,  or  from  overrunning  Thessaly  and  central  Greece.  When,  having  first  made  sure  of 
dominant  geographical  and  economic  positions,  Philip  committed  one  provocation  after  another, 
negotiations  proved  as  useless  as  concessions,  and  war  became  inevitable.  But  it  was  too  late:  in 
338  B.C.,  after  two  years  of  fighting,  Athens  and  its  allies,  now  joined  by  Thebes,  were  defeated 
at  Chaeronea  and  Philip  was  able  to  dictate  his  terms  at  the  Congress  of  Corinth. 

33  Macedonia  did  not  belong  to  the  League  but  dominated  it  from  without.  The  League  itself  was 
merely  a  confederation  of  cities.  Those  within  it  (only  Sparta  managed  to  opt  out,  thus  fostering  the 
tenacious  rancour  of  the  Macedonian  sovereigns)  had  to  observe  among  themselves  a  ‘general  peace’ 
which  the  King  of  Macedonia  undertook  to  enforce,  and  they  were  to  resort  to  arbitration  for  the 
settlement  of  disputes.  Within  the  Council  of  the  League,  which  took  formal  decisions  as  to  war  or 
peace,  each  country  had  a  number  of  representatives  proportional  to  its  military  contingents,  which 
gave  the  predominance  to  Thessaly,  itself  dominated  by  Macedonia,  but  the  king  of  this  latter  country, 
a  non-member  of  the  League,  was  the  president  and  supreme  head  for  life  ( hegemon )  of  the  Council  as 
also  of  the  five-member  executive  committee,  while  in  time  of  war  he  became  the  supreme  commander 
( autocrator )  with  full  powers.  In  fact,  he  had  full  powers  of  decision  also  in  times  of  peace  and  showed 
as  much. 

34  Athens,  as  he  believed,  had  been  guilty  of  trying  to  forge  an  alliance  with  Persia  against  him. 
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Hellespont  in  336  B.c.  and  began  to  carry  out  his  programme.  After  taking 
Ephesus,  however,  he  was  assassinated.  It  fell  to  the  lot  of  his  son  and  heir 
Alexander,  in  consequence,  to  carry  on  the  achievement  of  his  plan. 

The  expedition  on  which  Alexander  set  forth  in  334  b.c.  after  crushing 
the  incipient  rebellions  that  had  instantly  resurfaced  in  Greece,  with  its 
salient  facts,  extraordinary  exploits  and  the  sometimes  fabulous  episodes 
that  have  become  legendary,35  lies  well  outside  the  framework  of  the 
present  considerations.36  What  it  is  important  for  us  to  note  here  is  that  the 
stupendous  event  had  all  the  aspects  of  a  meteor  for  the  life  of  the  then 
existing  international  community.  The  empire  which  this  extraordinary 
man  had  created  and  carefully  organized  did  not  survive  his  premature 
death.  Once  the  commotions  caused  by  the  struggles  of  his  successors  (the 
diadochi)  had  subsided,  three  distinct  main  powers  were  left  in  the  region: 
the  Kingdom  of  Macedonia,  which  in  277  B.c.  came  into  the  hands  of  the 
Antigonid  dynasty,  the  Kingdom  of  Egypt  reconstituted  under  the  Lagid 
dynasty  with  the  crowning  of  Ptolemy  as  Pharaoh  in  305  B.c.,  and  the 
Seleucid  Kingdom  of  Asia,  founded  by  Seleucus  I.  Macedonia,  worn 
down  by  so  many  wars  and  having  also  to  face  a  dangerous  Celtic  invasion, 
could  not  restore  its  domination  over  more  than  a  part  of  Greece  and  its 
cities,  including  Athens  and  Corinth,  which  had  now  become  much  more 
important,  and  certain  centres,  such  as  Byzantium  and  Rhodes,  that  had 
begun  to  flourish  anew.  It  had  to  tolerate  the  constitution  of  two  new 
independent  leagues  which,  despite  the  name,  resembled  territorial  States 
rather  than  confederations  or  cities:  namely,  the  Aetolian  League  and  the 
Achaean  League.  It  had  also  to  accept  the  creation  of  the  independent 
Kingdom  of  Epirus  on  the  Adriatic.  Egypt,  with  its  resplendent  new 
capital  Alexandria,37  was  to  resume  the  policy  dictated  by  historical 
tradition  and  extend  its  domination  westward  to  Cyrenaica,  seaward  over 
Cyprus  and  the  Ionian  islands  and,  above  all,  towards  the  north-east, 
along  the  coast  of  Syro-Palestine.  This  last  was  to  prove  an  apple  of 
discord  with  the  neighbouring  Seleucid  kingdom,  which,  as  the  most 
composite,  least  homogeneous  and  finally  the  weakest  of  the  three  Powers, 
decided  with  some  reluctance  to  abandon  its  initial  capital,  Babylon,  in 
order  to  implant  itself  upon  the  Mediterranean  at  Antioch,  a  key  position 
in  northern  Syria.  There  was  thus  a  highly  unstable  equilibrium  in 

35  These  include  the  conquest  of  Phoenicia,  the  triumphal  journey  to  Egypt,  the  victories  of  the 
Granicus,  Issus  and  Gaugamela,  the  sudden  collapse  of  the  empire  of  the  Achaemenides,  truly  a 
colossus  with  feet  of  clay,  the  conquest  of  Babylon  and  Susa,  the  burning  of  Persepolis,  the  taking  of 
Ecbatana,  the  assassination  of  Darius  and  the  execution  of  his  murderers,  the  submission  of  Hircania, 
Bactriana  and  the  Sogdiana,  the  crossing  of  the  Indus,  the  battle  of  the  Hydaspes,  the  refusal  of  the 
veterans  to  continue  the  advance,  the  return  to  Susa  by  land  and  sea,  his  Persian  marriages  and,  finally, 
his  death  at  Babylon  after  thirteen  years’  reign.  The  Times  Atlas  of  World  History  (pp.  76-7)  contains 
an  excellent  diagrammatic  representation  of  Alexander’s  expedition  and  his  empire. 

36  The  same  is  true  of  the  otherwise  significant  mutations  of  Alexander’s  war  aims  as  he  gradually 
pursued  his  march  into  the  heart  of  Asia,  and  of  the  gradual  transformation  of  the  European  King  of 
Macedonia,  the  hegemon  of  the  Greek  Corinthian  League,  into  an  Asiatic  sovereign  who  looked  upon 
himself  as  the  heir  to  the  Persian  dynasty. 

37  Memphis  remained  the  administrative  capital. 
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relations  between  Antioch  and  Alexandria.  The  fortunes  of  successive 
wars  were  eventually  to  lead  to  a  period  of  Egyptian  maritime  ascendancy 
in  the  eastern  Mediterranean.  What  is  more,  the  Seleucids  had  to  tolerate 
the  emergence  of  several  independent  minor  States  in  Asia,  including  the 
Kingdom  of  Pergamum,  the  Kingdom  of  Bithynia,  shortly  thereafter  the 
Kingdoms  of  Pontus,  Cappadocia  and  Armenia  and,  in  the  easternmost 
part  of  the  region,  the  Kingdom  of  Bactria.  A  handful  of  independent  city- 
States  also  continued  to  survive  in  the  Propontis  and  along  the  southern 
shore  of  the  Black  Sea. 

To  sum  up,  the  great  upheavals  of  the  second  half  of  the  fourth  century 
B.c.  led  to  radical  changes  in  the  composition  of  the  eastern  part  of  the 
Mediterranean  international  community.  These  changes  were  accom¬ 
panied  by  a  considerable  accumulation  of  wealth,  general  progress  of 
knowledge,  a  marvellous  flowering  of  civilization  and,  correspondingly,  an 
unprecedented  intensification  of  intercourse  between  States,  not  only  in 
their  political  relations  but  also  in  terms  of  commercial,  economic,  social, 
cultural  and  artistic  interchange.  But,  however  that  may  be,  it  cannot  be 
said  that  the  basic  structure  of  those  relations  had  changed  or  that  there 
was  any  substantial  modification  of  legal  regime.  One  may  also  add  that  the 
Hellenization  brought  about  by  the  march  of  events  in  this  part  of  the 
world,  a  phenomenon  which  in  places  struck  deep  but  more  often  than  not 
remained  superficial,38  certainly  resulted  in  closer  ties  and  greater  unity. 
But  it  does  not  seem  to  have  seriously  upset  the  basically  pluralist 
character  of  the  region. 

The  time  has  now  come  for  us  to  look  towards  the  west,  whence  other 
elements  of  potentially  even  greater  moment  for  the  Mediterranean 
international  community  began  to  cast  their  shadow'. 

It  was  not  until  the  middle  of  the  fourth  century  that  Rome  really  began 
to  form  part  of  that  collectivity.  Before  then  its  external  relations  had  been 
confined  to  a  restricted  regional  framework,39  i.e.,  with  other  Latin  cities 
themselves  confederated  in  a  league,40  the  Etruscan  cities41  and  some 
mountain  peoples  of  central  Italy  which  were  particularly  active  at  the 

38  There  is  food  for  thought  in  Momigliano’s  account  (op.  cit.  above  (p.  220  n.  20),  pp.  99  ff.)  of  the 
reaction  of  the  Jews  of  Judaea  to  the  Seleucid  sovereign’s  attempts  to  impose  a  thoroughgoing 
Hellenization  in  the  second  century  b.c. — a  reaction  which  led  to  the  rebellion  of  Judas  Maccabaeus. 

39  Actually,  there  had  been  intensive  commercial  relations  between  Rome  and  the  Greek  cosmos 
ever  since  the  eleventh  century.  But  it  was  only  in  the  Hellenistic  period  that  genuine  sovereign-to- 
sovereign  relations  between  Rome  and  the  Greek  States  were  established. 

40  The  Latin  League,  which  according  to  tradition  included  thirty  cities  of  Latium  and  lasted  from 
496  to  338  B.c.,  was  a  confederation  founded  on  religion,  being  from  that  angle  comparable  to  those  set 
up  by  the  Greek  or  Egyptian  city-States  at  the  beginnings  of  their  history.  There  was  often  war 
between  the  Latin  League  and  Rome.  Livy,  in  Book  II  of  the  First  Decade,  describes  the  victory  of 
Lake  Regillus  over  the  Latins.  This  victory  was  followed  by  a  peace  and  a  permanent  alliance.  On 
other  occasions  Rome  and  the  Latin  League  fought  together  against  neighbouring  peoples  and  above 
all  the  Etruscans  (ibid.).  Once  the  danger  of  Celtic  invasions  had  subsided,  and  after  a  succession  of 
treaties  of  different  kinds,  the  final  conflict  broke  out  between  Rome  and  the  League,  which  was  beaten 
and  was  dissolved  in  338  B.c.  Rome  annexed  the  cities  of  Latium  in  335  b.c. 

41  Veii  in  particular.  It  was  only  in  346  b.c.,  after  a  ten-year  siege,  that  the  Romans  were  able  to  take 
and  destroy  the  town. 
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time.4"  F rom  as  far  back  as  the  early  fourth  century  Rome  had  been  waging 
war  against  the  Samnites43  in  addition  to  its  traditional  conflicts  with  the 
Etruscans  and  had,  at  the  same  time,  to  face  the  Celtic  threat,  which  on 
several  occasions  proved  mortally  dangerous.44  As  the  third  century 
dawned  those  wars  were  still  in  progress  and  that  threat  remained.  At  all 
events,  it  was  only  when  Rome,  in  the  south  of  the  peninsula,  came  in 
contact  with  the  fiercely  clashing  Carthaginians  and  Greeks  and,  with  the 
expansion  of  its  sea  trade,  began  to  establish  continuous  relations  with 
such  non-Italic  powers  as  Carthage  that  it  made  its  definitive  entry  into  the 
Mediterranean  arena.45  And  it  was  above  all  after  the  war  against  Pyrrhus, 
followed  by  the  conquest  of  Tarentum,46  and  after  the  final  victory 
following  the  First  Punic  War  which  had  Sicily  as  the  main  prize,47  that 
Rome,  having  become  mistress  of  all  Italy,  both  peninsular  and  insular,48 


42  Volsci,  Aequi,  Hemici,  Sabines  etc.  The  events  of  this  period  are  recounted  in  Books  II-V  of 
Livy’s  First  Decade. 

43  The  three  hard-fought  Samnite  wars  took  up  the  whole  of  the  second  half  of  the  fourth  century. 

44  The  Celtic  tribes  overran  northern  and  central  Italy  more  or  less  in  parallel  with  their  action  in 
Greece.  After  the  victory  of  the  Allia  they  even  penetrated  into  Rome  but  did  not  succeed  in  capturing 
the  capital.  Rolled  back,  they  finally  settled  in  the  Po  valley  (Cisalpine  Gaul),  where  they  were  later 
Latinized. 

45  Polybius,  in  Book  III,  §  22  of  his  History,  reports  the  existence  of  a  treaty  between  Rome  and 
Carthage  which  he  dates  at  the  time  of  the  setting-up  of  the  Roman  republic.  He  even  describes  its 
clauses.  However,  his  assertions  are  very  much  open  to  question.  In  fact,  the  first  political  treaty 
between  Rome  and  Carthage  appears  to  have  been  that  of  348  B.c.  whereby  the  latter,  evidently  still 
dominant,  undertook  not  to  intrude  upon  Latium  whereas  the  whole  of  the  rest  of  the  Mediterranean 
was  reserved  to  it.  The  following  treaty,  of  306  B.C.,  was  the  first  to  be  concluded  as  between  equals, 
and  it  provides  for  the  first  division  of  spheres  of  influence  between  the  two  States:  continental  Italy  to 
Rome,  Sicily  to  Carthage.  Successive  trade  agreements  were  also  concluded  between  the  two 
countries.  The  first  treaties  with  Rhodes  and  Tarentum,  also  providing  for  the  division  of  spheres  of 
influence,  date  from  the  same  years. 

46  Tarentum,  under  attack  from  the  Romans,  called  Pyrrhus  to  the  rescue  and  he  scored  a  victory  in 
280  B.C.,  but  his  triumph  was  short-lived.  After  he  had  sailed  back  to  Epirus  in  275,  Rome  soon 
acquired  Locris  and,  in  272,  occupied  Tarentum,  making  an  ally  of  it  and  thus  creating  for  itself  a  con¬ 
siderable  maritime  basis  for  its  relations  with  the  eastern  Mediterranean.  At  the  same  period  a  Roman 
embassy  went  to  Alexandria  to  negotiate  a  treaty  of  friendship  with  Ptolemy  II.  See  in  these  various 
connections,  J.  Pirenne,  op.  cit.  above  (p.  215  n.  5),  vol.  1,  pp.  219  ff. ,  esp.  p.  222.  In  ‘Due  aspetti 
fondamentali  nella  formazione  del  diritto  internazionale  antico’,  reprinted  in  Civitas  Maxima  (op.  cit. 
above,  p.  214  n.  3),  vol.  1,  p.  173,  Paradisi  highlights  the  influence  exerted  by  Hellenic  international 
law  on  that  of  Rome  once  direct  and  closer  contacts  with  Greece,  as  from  the  third  century,  had 
completed  the  process  of  the  formation  of  a  common  international  law  as  between  all  the  peoples  of  the 
Mediterranean. 

47  The  treaty  of  241  B.c.  put  an  end  to  fourteen  years  of  conflict  in  the  course  of  which,  as  Polybius 
points  out  at  the  end  of  Chapter  I  of  his  History,  the  two  countries  had  for  the  first  time  been  equally 
matched  in  power.  Rome’s  first  naval  victory  over  Carthage  at  Mylae  had  not  had  any  decisive 
consequences,  and  the  African  expedition  of  256-255  had  been  a  failure.  It  was  another  thirteen  years 
before  the  war  came  to  an  end,  after  much  grim  fighting  in  Sicily,  with  another  Roman  naval  victory  at 
the  Aegates.  The  treaty  guaranteed  Roman  domination  of  all  Sicily  with  the  exception  of  the  Republic 
of  Syracuse,  which  had  observed  benevolent  neutrality.  There  followed  in  237  the  cession  to  Rome  of 
Sardinia  and  Corsica  in  exchange  for  non-intervention,  and  even  assistance,  in  the  civil  war  by  which 
Carthage  was  then  racked. 

48  Around  the  late  fourth  and  early  third  century  Rome  completed  the  subjection  of  Etruria.  Naples 
was  annexed  in  304.  The  Third  Samnite  War  ended  in  291  with  the  final  victory  of  the  Roman  armies 
which  opened  the  way  to  Apulia.  Soon  the  whole  of  mainland  Italy  up  to  the  River  Po  was  to  be  united 
under  Rome. 
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asserted  itself  as  one  of  the  decisive  factors  in  the  political  balance  of  the 
time. 

Having  joined  the  international  community  of  Mediterranean  Powers, 
Rome  was  logically  led  to  follow  its  practices,  borrow  its  procedures  and 
use  its  instruments.49  It  made  no  move  to  do  away  with  them,  however 
much  it  might  intend  to  mark  their  evolution  and  future  developments 
with  its  imprint.  It  would  send  and  receive  ambassadors,  grant  to  those 
of  the  other  sovereign  Powers  the  privileges  and  immunities  inherent  in 
their  functions  and  require  the  same  for  its  own  ambassadors  in  turn; 
it  would  provide  and  receive  hostages  as  a  pledge  for  commitments 
undertaken;  it  would  conform  to  certain  criteria  where  navigation  was 
concerned;  it  would  respect  certain  forms  and  uses  for  the  opening  of 
hostilities  and  their  suspension,  contribute  to  the  conferment  of  neutral 
status  on  certain  cities,  etc.  Above  all,  it  was  to  have  abundant  recourse  to 
the  conclusion  of  inter-State  agreements  for  purposes  of  the  most  varied 
kinds. 

The  diplomatic  and  juridical  terminology  of  Rome  was  to  be  charac¬ 
terized  by  certain  specific  appellations,  some  of  which  still  underlie  the 
present-day  vocabulary  of  the  types  of  treaties  distinguished  in  accordance 
with  their  purpose50  or  whether  the  parties  are  in  a  position  of  equality 
or  inequality.51  But  these  various  denominations  are  not  to  be  taken  as 
so  many  distinct  legal  institutions  supposedly  conceived  within  the 
framework  of  an  imaginary  Roman  Aufienrecht  imposed  on  the  rest  of  the 
world.  However  Rome  may  have  designated  it,  a  treaty  was  none  the  less 
an  instrument  based  on  the  law  of  the  international  community  of  the  age 
and  not  on  the  internal  law  of  one  of  its  partners.  To  be  sure,  there  was 
considerable  variety  to  be  noted  in  the  treaties  concluded  by  Rome.  There 
were  treaties  of  friendship,  commerce,  establishment;  there  were  treaties 
of  alliance,  association,  confederation,  arbitration;  wars  were  interrupted 
by  truce  agreements  and  ended  by  peace  treaties.  And  among  the  peace 
treaties  there  were  those  requiring  the  total  submission  of  a  vanquished 
foreign  State  or  partial  cessions  of  territory,  others  organizing  a  division 
of  spheres  of  influence,  others  still  providing  for  war  reparations,  the 
giving-up  of  weapons  or  armament  limitations,  prohibitions  on  resort  to 
war,  restrictions  in  diplomatic  relations  with  third  States,  etc.  But  this 
variety  in  the  content  of  treaties  is  not  very  different  from  what  could 

49  Momigliano,  op.  cit.  above  (p.  220  n.  20),  p.  14,  acutely  remarks:  ‘Rome  obviously  had  magis¬ 
trates  capable  of  dealing  with  the  Greeks  on  proper  diplomatic  lines  when  she  became  involved  with 
them  during  the  conquest  of  southern  Italy  in  the  last  decades  of  the  fourth  century.’ 

60  On  the  significance  of  such  terms  as  amicitiajoedus ,  hospitium ,  indutiae,  deditio,  etc.  in  the  Latin 
terminology  of  international  law,  see  Stadtmuller,  op.  cit.  above  (p.  218  n.  13),  pp.  32  ff.;  Paradisi, 
L’amicizia  internazionale  nella  storia  antica’  in  Civitas  Maxima  (op.  cit.  above,  p.  214  n.  3),  vol.  1, 
pp.  296  ff.,  and  Deditio  infidem,  ibid.,  pp.  399  ff.;  Verosta,  ‘International  Law  in  Europe  and  Western 
Asia  between  100  and  650  a.d.’,  Recueil  des  corns,  1 13  (1964-III),  pp.  502  ff. 

51  On  the  distinction  between  foedera  aequa  and  foedera  iniqua,  foreshadowing  the  modern  dis¬ 
tinction  between  ‘equal’  and  ‘unequal’  treaties,  see  Paradisi,  Storia  (op.  cit.  above,  p.  214  n.  3),  vol.  1, 
pp.  58  ff. 
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already  be  found  in  the  treaty  practice  of  other  members  of  the  Mediter¬ 
ranean  international  community. 

Towards  the  last  quarter  of  the  third  century  B.c.  the  political  situation 
in  the  Mediterranean  basin  was  characterized  by  the  existence  of  a  veri¬ 
table  balance  of  power.  Five  great  Powers  shared  in  this  balance:  the 
Republic  of  Carthage,  the  three  great  Hellenistic  monarchies  which,  as  we 
have  recalled  above,  were  the  successors  ol  Alexander’s  empire,  namely 
the  Egyptian  Kingdom  of  the  Ptolemies,  the  Seleucid  Kingdom  of  Asia 
Minor,  the  Antigonid  Kingdom  of  Macedonia  and  finally,  the  last  on  the 
scene,  the  Republic  of  Rome.52  To  those  main  Powers  are  to  be  added 
the  above-mentioned  minor  kingdoms  of  Pergamum,  Bithynia,  Pontus, 
Cappadocia  and  Armenia  and  the  by  no  means  negligible  factors  of  the 
Aetolian  and  Achaean  Leagues  and  a  few  Greek  city-States  which  were 
still  independent. 

This  was  one  vast  cosmos  the  components  of  which  coexisted  while 
maintaining  ever  more  intensive  relations  despite  the  differences  of  all 
kinds  by  which  they  were  divided.  Had  the  temporarily  prevailing  equi¬ 
librium  been  stable  and  lasting,  the  conditions  would  have  been  propitious 
for  the  collectivity  of  sovereign  powers  to  persist  and  develop  its  structures 
without  any  essential  alteration  of  characteristics.  But  two  opposing  blocs 
were  forming53  and  the  deadly  struggle  in  which  they  were  soon  to  engage 
was  to  end  with  the  assertion  of  the  absolute  preponderance  of  one  of  them 
and,  within  the  victorious  bloc,  the  ascendancy  of  an  all-powerful  Roman 
State.  That  development  was  to  sound  the  death-knell  of  the  first  pan- 
Mediterranean  international  community. 

This  community  was  in  fact  to  linger  on  for  a  few  decades.  A  reading  of 
the  ancient  and  modern  historians  of  this  period,  marked  at  the  beginning 
by  Hannibal’s  Italian  war  (218-216  B.c.)  and  Philip  V’s  declaration  of  war 
on  Rome  (215  B.c.),  its  conclusion  being  marked  by  the  destruction  of 
Carthage  (146  b.c.)  and  the  end  of  the  Macedonian  monarchy  (148  B.c.), 
reveals  how  greatly  it  was  characterized  by  an  extreme  density  and 

52  At  that  time  Carthage,  which  had  found  some  compensation  for  the  loss  of  the  Italian  islands  by 
spreading  its  domination  to  Spain,  held  the  ascendancy  from  the  Ebro  to  the  Pillars  of  Hercules  and 
beyond,  and  from  Morocco  to  Syrtis  Magna.  There  it  met  the  empire  of  the  Ptolemies,  which  extended 
as  far  as  the  Syrian  coast,  where  Antioch  was  the  major  port  of  the  Asiatic  kingdom  of  the  Seleucids. 
Possession  of  the  coasts  of  Ionia  and  Syro-Palestine  swayed  between  the  two  rival  empires.  In  the 
central  Mediterranean  area  the  Kingdom  of  Macedonia  stretched  from  Thrace  to  Epirus,  north  of  the 
territories  of  the  Aetolian  and  Achaean  Leagues.  Rome  occupied  the  whole  of  peninsular  and  insular 
Italy  and  the  coast  of  Illyria.  By  its  alliance  with  Massilia  it  dominated  the  northern  coast  of  the 
Mediterranean  as  far  as  the  Ebro.  The  Romano-Carthaginian  frontier  on  the  Ebro  was  fixed  by  the 
treaty  of  228  b.c. 

53  Carthage  formed  one  bloc  with  Macedonia  and  Seleucid  Asia,  while  the  other  bloc  consisted  of 
Egypt  together  with  Rome,  the  Leagues  and  the  Greek  city-States.  Polybius,  in  Book  VII,  §  9  of  his 
History ,  reproduces  the  text  of  the  extremely  detailed  treaty  concluded  in  216  b.c.  between  Hannibal 
and  Philip  V  of  Macedonia  against  Rome.  On  the  formation  of  these  blocs,  see  J.  Pirenne,  op.  cit.  above 
(p.  215  n.  5),  vol.  1,  p.  226  and  map  No.  2.  Momigliano  (op.  cit.  above  (p.  220  n.  20),  p.  15)  remarks 
with  reference  to  the  alliance  between  Hannibal  and  Philip  V  that  ‘in  the  second  century  b.c.  the 
Greeks  and  Carthaginians  must  have  shared  the  sense  of  common  danger  and  solidarity  of  interests 
over  against  Rome’. 
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entanglement  of  international  relations  of  all  kinds.54  Polybius  himself,  in 
Book  1 1 1 ,  §  1  of  his  History,  says  of  the  first  fifty-three  years  of  that  period: 
‘this  lapse  of  time  was  more  rich  in  momentous  events  than  any  other  past 
period  of  equivalent  duration’. 

On  re-examining  the  situation  of  the  region,  little  more  than  a  half- 
century  after  the  turning-point  considered  above,  we  see  that  two  of  the 
pillars  of  the  international  equilibrium,  namely  Carthage  and  Macedonia, 
have  collapsed,  with  the  second  involving  in  its  downfall  that  of  the 
Leagues  and  several  Greek  cities.  A  third  pillar,  Seleucid  Asia,  is  now 
completely  unable  to  bear  any  weight.  Some  twenty  years  later,  at  the 
beginning  of  the  second  half  of  the  second  century,  Africa,  Spain  and 
Macedonia  had  become  Roman  provinces,  and  the  province  of  Asia  had 
replaced  the  Kingdom  of  Pergamum  bequeathed  to  the  Romans  by 
Attalus  III  before  his  death.  Such  Greek  cities  as  still  subsist  no  longer  in 
fact  enjoy  more  than  internal  autonomy.  In  the  most  important  instances, 
these  changes  were  the  result  of  protracted  warfare,  marked  by  unprece¬ 
dented  feats  of  arms  and  by  dramatic  reversals  of  fortune.55  In  other  cases, 

54  War,  truces,  armistices,  peace  treaties,  formation  and  dissolution  of  coalitions,  the  sending  of 
numerous  missions  and  embassies,  agreements  of  alliance,  military,  economic  or  food  aid,  establish¬ 
ment  of  relations  of  protection,  representation,  dependency,  sanctions,  etc.  The  concept  of  the  ‘war 
criminal’  also  made  its  appearance  in  the  request  to  deliver  Hannibal  as  such  which  was  submitted  to 
Carthage  in  1 95  B.C.  by  a  Roman  embassy.  After  taking  refuge  with  the  King  of  Bithynia,  Hannibal  was 
to  commit  suicide  to  avoid  extradition. 

55  The  Second  Punic  War,  which  began  with  Hannibal's  fabulous  overland  expeditions  through 
Spain  and  Italy,  started  with  the  great  Carthaginian  leader’s  star  moving  swiftly  to  the  ascendant  with 
a  succession  of  victories  in  the  Ticinus  and  the  Trebia,  then  at  Lake  Thrasymenus  (217  B.C. ),  then,  the 
year  after,  at  Cannae.  Rome’s  losses  of  lives  and  equipment  seemed  irreparable  and  it  looked  at  that 
time  as  if  the  western  Mediterranean  were  well  on  the  way  to  being  unified  under  the  imperial  domina¬ 
tion  of  Carthage.  But  then  fortune  changed  sides.  Hannibal  wasted  time  conquering  the  cities  of 
Graecia  Magna  while  Rome  pulled  itself  together  and  forced  him  onto  the  defensive  in  Apulia  and 
Bruttium.  The  Roman  era  began  in  Spain  in  206  b.c.  with  the  successes  of  Scipio,  who  went  on  to 
Africa  to  win  the  decisive  victory  of  Zama  in  202  B.C.  The  peace  treaty  of  201  provided  for  Carthage 
to  be  disarmed  on  sea  and  land,  to  pay  heavy  war  reparations  and  to  renounce  all  external  possessions. 
This  marked  the  end  of  its  influence  in  the  Mediterranean  world.  Hostilities  broke  out  again  in 
149  B.c. ,  but  the  Third  Punic  War  resulted  in  146  in  the  total  destruction  of  Carthage.  Rome  no  longer 
had  any  rival  in  the  west  and  finally,  though  it  was  to  take  ten  years,  managed  to  pacify  Spain. 

During  the  same  period  the  operations  in  Cisalpine  Gaul  and  Illyria  had  brought  Rome  into  contact 
with  the  confines  of  Hellas.  The  First  Macedonian  War  was  then  provoked  by  Hannibal’s  ally  Philip  V 
in  an  endeavour  to  destroy  the  protectorate  Rome  had  managed  to  establish  over  Illyria.  But  Rome’s 
reaction  of  forming  an  alliance  with  the  Aetolian  League,  the  Kingdom  of  Pergamum  and  the  cities  of 
the  Peloponnesus  led  in  204  B.c.  to  the  peace  of  Phoenice.  After  its  victory  in  the  Second  Punic  War, 
Rome  resumed  the  struggle  against  Macedonia,  and  from  that  moment  on  there  was  a  tangled  skein  of 
events  involving  Pergamum,  Rhodes,  the  Illyrians,  the  Aetolians,  the  Achaeans  and  the  Boeotians  as 
well  as  Rome  and  Macedonia.  In  197  B.c.  Rome’s  victory  at  Cynoscephalae  over  Macedonia  put  an  end 
to  the  hegemony  of  the  Antigonid  sovereign  over  Hellas,  and  the  Romans  solemnly  proclaimed  the 
‘liberty  of  the  Greeks’  at  Corinth,  after  which  they  strove  to  maintain  a  balance  of  forces  in  the  region 
by  imposing  themselves  as  arbitrators.  In  the  early  second  century  B.C.  Rome  was  impelled  to  take  the 
offensive  against  a  new  coalition  formed  around  the  ambitious  and  enterprising  Seleucid  King 
Antiochos  III,  who  had  managed  to  wrest  Syro-Palestine  with  Judaea  and  the  Aegean  possessions 
from  the  Ptolemies  of  Egypt.  This  was  the  Aetolo-Syrian  War.  The  army  of  the-Seleucids  was  crushed 
in  189  by  the  brother  of  Scipio  Africanus  at  Magnesia.  The  Aetolians,  who  had  thus  unwisely  allied 
themselves  to  Antiochos,  lost  all  their  dependencies,  while,  in  Asia,  Rhodes  and  Pergamum,  the  allies 
of  Rome,  shared  the  territories  taken  from  the  Seleucids.  The  Third  Macedonian  War  found  Rome 
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the  instruments  used  to  achieve  them  were  precisely  those  of  international 
law:  treaties,  arbitration,  State  succession.56  From  that  time  onwards  the 
international  equilibrium  was  destroyed,  and  with  it  the  future  of  the 
community  of  Powers  which  could  have  prospered  only  through  the  main¬ 
tenance  of  that  equilibrium.  Alongside  the  dominant  power  of  Rome, 
there  was  only  the  Egypt  of  the  Ptolemies  and  the  Seleucid  kingdom  still 
surviving  in  Syria.  The  former,  owing  to  Rome  its  freedom  from  Seleucid 
occupation,  became  in  fact  a  Roman  protectorate.57  The  fate  of  the  Asiatic 
kingdom  on  the  shores  of  the  Mediterranean  was  bound  up  with  the 
fortunes  of  the  Kingdom  of  Pontus,  ruled  by  Mithridates.  After  the 
latter’s  defeat  and  death,  the  Seleucid  king  was  dethroned  and  his  dynasty 
brought  to  an  end.  Rome  then  marked  its  presence  on  the  Bosphorus  and 
the  Euxine  with  the  creation  of  the  new  province  of  Bithynia-Pontus, 
while  that  of  the  province  of  Syria  sealed  the  Roman  domination  over 
those  Phoenician  shores  whence,  once  upon  a  time,  the  pioneers  of  the 
exploration  and  colonization  of  the  western  shores  of  the  Mediterranean 
had  set  sail,  and  ensured  junction  with  Egypt.  Henceforth,  the  imperial 
unity  of  Rome  encompassed  the  entire  Mediterranean  basin. 

Thus  ended,  after  lasting  for  approximately  four  centuries,  the  old  pan- 
Mediterranean  international  community,  the  greatest  that  had  ever 
existed  in  the  ancient  world:  a  community  which,  due  allowance  being 
made  for  the  scales  of  the  times,  and  within  territorial  limits  beyond  which 
it  could  not  conceivably  have  extended,  already  showed  many  of  the 
characteristics  of  the  international  community  of  the  Middle  Ages  and 
modern  times,  since  it  too  was  an  egalitarian,  non-institutionalized  and 
typically  pluralist  community  of  sovereign  political  entities. 

Between  the  first  century  B.c.  and  the  second  century  a.d.  Rome  flung 
the  frontiers  of  its  empire  even  farther,  carrying  its  limes  to  the  confines  of 
Scotland,  beyond  the  Rhine  and  the  Danube,  as  far  as  the  Euphrates  and, 
at  places,  beyond,  the  edge  of  the  Arabian  desert  and  the  upper  course 
of  the  Nile.  Needless  to  say,  Rome  was  to  have  relations  beyond  those 

fighting  the  new  King  Perseus,  who  formed  a  coalition  with  the  Seleucid  Antiochos,  Epirus,  Bithynia, 
the  Achaean  League  and  the  Illyrians.  Rome’s  great  victory  at  Pydna  in  168  led  to  the  capture  and 
dethronement  of  Perseus  and  the  King  of  Illyria,  and  the  placing  of  severe  restrictions  on  the  powers  of 
all  the  other  enemies.  Henceforth  Rome’s  domination  was  unchallenged  in  the  east  even  if  it  did  not  as 
yet  annex  any  territory.  The  revolts  which  broke  out  in  Macedonia  and  Greece  were  suppressed,  while 
the  capture  and  destruction  of  Corinth  in  the  selfsame  year  as  the  destruction  of  Carthage  transformed 
Greek  ‘liberty’  into  a  de  facto  protectorate  under  the  Roman  proconsul  of  Macedonia,  which,  like 
Africa,  was  now  transformed  into  a  Roman  province. 

56  Paradisi,  Storia  (op.  cit.  above,  p.  214  n.  3),  vol.  1,  pp.  69  ff.,  and  I  fondamenti  storici  ( op.  cit. 
above,  p.  214  n.  3),  pp.  42  ff.,  shows  very  clearly  how  Rome  used  the  instruments  of  international  law 
current  in  the  Mediterranean  world  in  order  gradually  to  assert  its  pre-eminence  and  finally  to  absorb 
the  multiplicity  of  States  into  a  single,  unitary  constitutional  organization.  On  p.  97  of  the  first- 
mentioned  work  he  notes  how  this  unity  resulted  in  the  virtual  disappearance  of  international  law, 
which  needed  a  multiplicity  of  States  in  order  to  exist.  According  to  Verosta,  loc.  cit.  above  (p.  228 
n.  50),  p.  500,  ‘The  structure  of  the  Roman  Empire  bore  the  marks  of  its  slow  growth  by  means  of 
treaties  and  of  federations  which  left  to  many  federated  city-States  and  allied  territories  a  great  amount 
not  only  of  autonomy  but  even  of  sovereignty.’ 

57  See  J.  Pirenne,  op.  cit.  above  (p.  215  n.  5),  vol.  1,  p.  226. 
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frontiers  with  the  chiefs  of  the  ‘barbarian’  tribes  living  east  and  north  of 
the  limes,  on  which  they  exerted  steady  pressure.  But  Rome  did  not  con¬ 
sider  such  relations  as  truly  juridical58  and  even  from  the  objective  point  of 
view  they  could  hardly  be  described  as  possessing  that  character  of  stable 
and  organized  relations  between  equals  which  is  a  sine  qua  non  for  the 
existence  of  an  international  community.  Henceforth  there  were  to  be  no 
more  regular  relations  on  a  true  basis  of  equality  except  between  Rome — 
or  Byzantium — and  the  Parthian  empire  or  its  Sassanid  successor;  such 
relations  were  to  last  until  the  seventh  century  A.D.,  i.e.  until  the  Sassanid 
Emir  was  to  succumb  to  the  attacks  of  Islam.  Those  relations  would 
sometimes  be  those  of  peace,  sometimes  those  of  war  or  neutrality;  they 
involved  the  conclusion  of  numerous  treaties,  inter  alia  of  commerce  and 
establishment,  the  existence  of  diplomatic  relations,  and  at  times  even  co¬ 
suzerainty  over  Armenia,  etc.59  Thus  such  inter-imperial  relations  were 
to  constitute  a  kind  of  prolongation  of  the  inter-State  relations  previously 
maintained  by  Rome  within  the  Mediterranean  world.  However,  they 
took  place  well  outside  that  world  and  never  had  more  than  a  bilateral 
character. 

Only  later,  when  the  great  imperial  unity  of  Rome  was  in  its  turn  to 
crumble  once  and  for  all,  did  a  genuine  inter-State  community  come  once 
more  into  being  within  the  vast  territories  it  used  to  cover.  Like  the  ancient 
international  community,  its  main  centre  of  gravity  was  for  a  long  time 
to  be  the  Mediterranean,  the  sea  to  which  the  march  of  events  was  thus 
to  return  its  function  as  the  meeting-place  of  differing  civilizations  and 
sovereignties. 

58  Paradisi,  Storia  (op.  cit.  above,  p.  214  n.  3),  pp.  129  ff.,  esp.  p.  168,  emphasizes  the  persistence 
during  the  Lower  Empire  and  at  the  height  of  the  Middle  Ages  of  the  idea  that  relations  between  gentes 
externae  nonfoederatae  were  not  of  a  legal  character.  However,  the  Empire  sometimes  used  to  conclude 
with  such  ‘ gentes ’  agreements  transforming  them  into  ‘federates  of  Rome’.  The  purpose  of  such 
agreements  was  to  commit  these  barbarians  to  providing  Rome  with  military  assistance  against  third 
parties,  in  exchange  for  which  they  received  money  or  permission  to  settle  as  guests  in  specified 
territories  within  the  frontiers  of  the  Empire.  On  these  ‘mercenary  pacts’  see  Paradisi,  ibid.,  pp.  216  ff. 

59  The  international  legal  relations  of  Rome  and  Persia  have  been  searchingly  studied  and 
documented  by  Verosta,  loc.  cit.  above  (p.  228  n.  50),  pp.  499  ff.  See  also  Paradisi,  Storia  (op.  cit. 
above,  p.  214  n.  3),  vol.  1,  pp.  203  ff. 
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Encyclopedia  of  Public  International  Law,  i,  Settlement  of  Disputes. 
Published  under  the  auspices  of  the  Max  Planck  Institute  for  Comparative 
Public  Law  and  International  Law  under  the  direction  of  Rudolf  Bern¬ 
hardt.  Amsterdam,  New  York,  Oxford:  North  Holland  Publishing  Co., 
1981.  xiii  +  209  pp.  Price  for  12  hardbound  instalments  and  5  de  luxe 
library  volumes  $1,395. 

Sufficient  publicity  has  been  given  to  this  new  work  for  most  readers  to  be  aware  of  the 
size  of  the  venture  being  undertaken  by  the  Max  Planck  Institute.  There  are  to  be  twelve 
instalments  of  a  unique  encyclopedia  of  public  international  law,  containing  some  1,200 
articles  on  topics  over  the  whole  range  of  international  law,  each  article  being  written  by 
an  author  recognized  for  his  competence  in  the  field,  with  an  accompanying  bibliography 
on  each  topic,  and  cross-referenced  to  other  articles.  When  all  twelve  instalments  are 
published,  the  entire  work  will  be  published  in  four  volumes,  with  a  fifth  index  volume, 
as  a  de  luxe  library  edition. 

This  is  the  first  instalment,  devoted  to  settlement  of  disputes,  and  it  contains  45  articles. 
These  are  naturally  arranged  alphabetically,  so  that,  for  example,  the  ‘International  Prize 
Court’  is  followed  by  ‘Jay  Treaty  (1794)’.  This  means  that,  not  being  a  monograph  on 
settlement  of  disputes,  the  material  cannot  be  expected  to  be  found  in  some  sort  of  logical 
order,  and,  in  short,  the  reader  will  have  to  know  what  he  is  looking  for.  It  also  means  that 
the  quality  of  the  index,  when  it  is  finally  produced,  will  be  enormously  important,  and 
much  of  the  utility  of  the  encyclopedia  will  depend  on  how  good  that  index  is. 

The  ‘balance’  of  the  various  articles  seems  to  have  been  shrewdly  judged.  For  example, 
the  International  Prize  Court  has  2  pages,  and  so  does  the  European  Convention  for  the 
Settlement  of  Disputes:  yet  Arbitration  is  allocated  15  pages,  and  the  International  Court 
of  Justice  20  pages.  These  figures  should  suffice  to  warn  readers  that  they  cannot  expect  to 
find,  in  an  encyclopedia,  a  detailed  and  erudite  analysis  of  ‘fine  points’.  Obviously,  what  is 
offered  is  a  general,  broad  coverage  of  each  topic.  Nevertheless,  the  quality  of  the  articles 
is  extremely  high,  and  in  many  of  them  there  is  a  hint,  however  brief,  of  some  of  the  more 
complex  issues.  To  identify  particular  articles  of  quality  is  somewhat  invidious,  but  simply 
to  illustrate  the  point  just  made  one  could  cite  Professor  Schlochauer’s  article  on  the  I.C.J. 
which  alerts  one  to  the  problem  of  ‘automatic  reservations’,  or  Mr.  Thirlway’s  article  on 
‘Preliminary  Objections’  in  which  he  refers  to  the  difficulties  inherent  in  the  practice 
whereby,  in  order  to  deal  with  a  situation  where  a  party  simply  refuses  to  participate  in 
proceedings  rather  than  file  an  objection,  the  Court  suspends  dealing  with  the  merits  and 
invites  the  parties  to  argue  the  preliminary  issue  of  jurisdiction.  It  is  also  possible,  given  the 
format  adopted,  for  matters  of  particular  difficulty  to  be  referred  to  briefly  in  a  general 
article,  but  then  given  more  detailed  treatment  in  a  special  article.  Such  is  the  case  with 
‘automatic  reservations’,  for,  although  briefly  referred  to  by  Professor  Schlochauer,  the 
topic  receives  more  detailed  treatment  by  Professor  Dolzer  in  a  separate  article  on  the 
‘Connally  Reservation’. 

The  list  of  articles  is  a  comprehensive  one.  It  is,  in  fact,  difficult  to  think  of  a  topic  which 
ought  to  have  been  covered  in  this  volume,  but  which  is  not.  If  anything,  the  selection  has 
been  over-generous,  and  it  may  seem  strange  to  find  within  this  volume  the  article  by 
Michael  Bothe  on  ‘International  Obligations,  Means  to  Secure  Performance’,  for  this 
broaches  the  broader  question  of  the  basis  of  obligation  and  the  factors  prompting  States  to 
comply,  a  question  not  really  confined  within  the  ambit  of  ‘settlement  of  disputes’. 
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Elowever,  there  can  really  be  no  question  of  the  value  of  this  ambitious  undertaking. 
Assuming  all  the  volumes  are  of  this  quality,  what  we  shall  have  is  a  worthy  successor  to 
Strupp’s  Worterbuch  des  Volkerrechts,  but  on  a  grander  scale  and  in  English.  Its  success 
would  seem  assured,  and  the  Max  Planck  Institute  is  to  be  congratulated  on  this  singular 
contribution  to  the  literature  on  international  law.  D.  W.  Bowett 


Trends  in  Environmental  Policy  and  Law.  Project  co-ordinator  M.  Bothe. 
Gland,  Switzerland:  International  Union  for  Conservation  of  Nature  and 
Natural  Resources,  1980.  406  pp.  $27.50. 

As  the  co-ordinator  of  this  project  implicitly  acknowledges  in  his  introduction,  the  title 
is  perhaps  misleading;  to  speak  of  trends,  to  extract  general  conclusions  from  this  disparate 
collection  of  essays  seems  impossible.  The  essays  cover  a  very  wide  range  of  topics  and  thus 
give  an  accurate  impression  of  the  complexity  of  environmental  law  and  policy. 

This  book  is  not  primarily  addressed  to  an  academic  audience,  ‘rather  it  is  meant  for 
decision  makers  and  for  all  those  concerned  with  environmental  policy  in  different  walks  of 
life’.  Accordingly  some  of  the  essays  are  summaries  of  well-known  material,  rehearsals  of 
familiar  arguments:  Lummert  on  changes  in  the  concept  of  civil  liability  and  Delmas- 
Marty’s  somewhat  less  impressive  contribution  on  criminal  responsibility  cover  well- 
trodden  ground.  The  first  chapter — despite  the  rather  uninspiring  style — provides  a  clear 
description  of  the  basic  concepts  and  legal  strategies  of  this  area  of  the  law,  and 
Hansmeyer’s  admirably  concise  paper  introduces  the  economic  aspects  of  environmental 
protection. 

The  essays  are  a  very  varied  collection  ranging  from  abstract  theoretical  discussion  to 
very  concrete  technical  studies,  from  ‘Individual  Freedom  and  Environmental  Protection’ 
to  ‘Solid  Waste  Disposal  and  Recycling’.  A  substantial  part  of  the  book  is  devoted  to 
examination  of  the  various  methods  of  controlling  pollution,  from  the  legal  and  from  the 
economic  points  of  view.  De  Kock’s  essay  on  ‘Government  Financial  Incentives  for  the 
Protection  of  the  Environment’  is  the  most  technical,  though  not  unmanageably  so;  Kiss 
contributes  a  thorough  discussion  of  control  of  harmful  activities  by  means  of  prior 
authorization  in  municipal  law,  but  his  treatment  of  E.E.C.  law  and  international  law  is 
rather  sketchy;  Wandesforde-Smith  presents  a  perhaps  inevitably  rather  opaque  review 
of  ‘Environmental  Impact  Assessment’. 

The  last  five  papers  deal  with  international  aspects  of  environmental  conservation — and 
it  is  a  relief  in  a  work  on  this  subject  to  escape  any  reference  to  the  Corfu  Channel  and  Trail 
Smelter  cases  until  almost  the  end  of  the  book;  when  the  references  do  appear  (in  Dupuy’s 
very  competent  essay  on  international  liability)  the  current  significance  of  these  cases  is  not 
exaggerated.  Of  particular  interest  in  this  section  on  international  law  are  Khan’s  discus¬ 
sion  of  the  redeployment  of  polluting  industries  to  developing  countries  and  Riphagen’s 
study  of  the  concepts  of  the  common  heritage  of  mankind  and  of  shared  natural  resources. 
Because  of  the  generally  high  standard  of  the  essays  and  the  wide  range  of  topics  discussed, 
this  collection  provides  a  valuable  introduction  to  environmental  law  and  policy. 

Christine  Gray 


The  New  Humanitarian  Law  of  Armed  Conflict.  Volume  2.  Edited  by 
Antonio  Cassese.  Naples:  Editoriale  Scientifica  s.r.l.,  1980.  273  pp. 

This  book  is  the  sequel  to  a  work  published  in  1 979  and  reviewed  in  a  previous  volume  of 
this  Year  Book  (volume  51(1 980),  p.  274).  The  earlier  work  contained  a  series  of  essays  on 
the  main  issues  at  the  Geneva  Diplomatic  Conference  on  the  Reaffirmation  and  Develop¬ 
ment  of  Humanitarian  Law  applicable  in  Armed  Conflicts,  and  its  successor  records  the 
proceedings  of  two  international  Round-Table  Conferences  at  which  those  essays  were 
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discussed.  It  is,  however,  more  than  a  mere  transcription  of  what  took  place.  Skilful  editing 
and  the  opportunity  to  revise  their  remarks  given  to  contributors  before  publication  have 
combined  to  produce  some  really  penetrating  reflections  and  exchanges.  More  than  half  of 
the  twenty-one  contributors  had  participated  in  the  Geneva  Conference  either  as  members 
of  national  delegations  or  on  behalf  of  the  Red  Cross.  As  a  result  their  analysis  and 
evaluation  of  the  Conference  provides  many  glimpses  behind  the  scenes,  which  anyone 
concerned  with,  or  concerned  about,  recent  developments  will  find  enlightening. 

The  two  extensive  indexes  typify  the  care  which  has  been  taken  in  the  preparation  of  this 
work,  which  is  in  every  way  an  ideal  complement  to  the  earlier  volume. 

J.  G.  Merrills 


La  Reciprocity  en  droit  international.  By  Emmanuel  Decaux.  Paris: 
Librairie  Generate  de  Droit  et  de  Jurisprudence,  1980.  vi  +  374  pp. 
(including  table  of  contents,  bibliography  and  list  of  cases).  130  F.fr. 

This  book  is  based  on  the  author’s  doctoral  dissertation.  The  first  part  considers 
reciprocity  in  the  creation  of  obligations,  dealing  with  such  matters  as  unequal  treaties;  the 
abandonment  of  reciprocity  in  favour  of  developing  countries;  the  bilateralization  of 
treaties;  acceptance  of  the  jurisdiction  of  the  International  Court  of  Justice;  and  unilateral 
acts.  The  second  part  concerns  reciprocity  as  a  specific  condition  of  the  execution  of 
obligations:  it  deals  with  the  express  requirement  of  reciprocity  in  treaties;  the  general 
specification  of  reciprocity  (in  the  French  constitution  of  1958);  the  most-favoured-nation 
clause;  and  the  clausula  rebus  sic  stantibus.  The  third  part  considers  reciprocity  as  a  sanction 
of  obligations  and  deals  with  unorganized  sanctions  (such  as  reprisals);  conventional 
sanctions;  and  organized  sanctions  (such  as  those  available  in  the  European  Communities). 
In  addition  there  is  an  introduction  and  a  conclusion,  both  highly  ‘philosophical’,  but 
somewhat  inconclusive. 

The  author  is  to  be  congratulated  for  having  covered  a  good  deal  of  ground  and  for  a 
useful  addition  to  the  literature  on  the  subject.  Unfortunately,  the  quality  is  somewhat 
uneven.  In  parts  (for  example,  the  chapter  on  ‘unequal  treaties’)  there  is  much  discussion 
of  doctrine  and  case  law,  but  too  little  State  practice.  There  are  inexplicable  gaps  in  the 
author’s  discussion  of  the  doctrine  in  other  parts.  Practically  every  quotation  from 
English-language  sources  is  marred  by  misprints  or  errors.  The  practical  utility  of  the 
work  is  also  substantially  diminished  by  the  absence  of  an  index. 

Maurice  Mendelson 


Models  of  Autonomy.  Edited  by  Yoram  Dinstein.  London:  Transaction 
Books,  1980.  x  +  319  pp. 

This  useful  volume,  based  on  a  Seminar  held  at  Tel  Aviv  University  in  1980,  is  an 
attempt  to  apply  the  legal  and  historical  experience  of  arrangements  for  autonomy  to  the 
problems  of  interpretation  and  implementation  of  the  Camp  David  Agreements  with 
respect  to  the  West  Bank  and  Gaza.  The  seventeen  items  included  (ten  of  them  by  Israeli 
scholars,  the  remainder  by  United  States  and  European  lawyers)  are  of  varying  length  and 
depth,  but  fall  into  three  main  categories.  Two  essays  (by  Sohn  on  the  United  Nations 
requirements  for  autonomy,  and  by  Hannum  and  Lillich  on  the  lessons  to  be  learnt  by  a 
comparative  study  of  cases  of  autonomy)  deal  to  some  degree  at  least  with  the  prescriptive 
or  normative  aspects  of  the  problem.  (In  the  same  category  a  short  essay  by  Bernhardt  is 
dismissive  of  federalism  as  a  model  for  special  regimes  of  autonomy — no  doubt  rightly.) 
A  larger  group  deals  with  case  studies  of  some  particular  autonomous  territories  (Green¬ 
land,  South  Tyrol,  the  Catalan  and  Basque  movements,  the  Balkan  States,  the  Sudeten- 
land,  Puerto  Rico,  the  American  Colonies  (a  curious  selection),  the  Southern  Sudan,  and 
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no  fewer  than  two  accounts  of  Eritrea).  The  emphasis  here  tends  to  be  descriptive  and 
historical  rather  than  analytical  or  prescriptive,  and  some  of  the  authors,  understandably 
perhaps,  betray  some  scepticism  as  to  the  relevance  of  their  topic  to  the  problem  of  Pales¬ 
tinian  autonomy  (e.g.  Yavetz,  p.  90).  Finally,  four  essays  deal  with  the  problems  of 
interpretation  and  implementation  of  the  ‘autonomy’  requirements  of  the  Camp  David 
Agreements  themselves.  For  the  international  lawyer  this  is  probably  the  most  interesting 
section  of  the  book,  given  the  importance,  and  the  intractable  nature,  of  the  issues.  It  is  a 
pity  that  no  non-Israeli  contribution  is  included  in  this  section:  none  the  less  the  authors 
demonstrate  both  objectivity  and  insight  into  the  studied  ambiguities  of  both  text  and 
context.  One,  Shapira,  goes  so  far  as  to  describe  the  relevant  articles  as  a  ‘misty  penumbra 
of  formulational  ambiguity’  lacking  real  legal  substance  (pp.  285,  286).  In  the  light  of 
this,  and  of  the  admirably  well-informed  account  of  the  negotiations  by  Rabinovitch,  to 
welcome  the  Agreements  (as  Gabay  does)  is  to  place  considerable  trust  in  the  good  faith  of 
the  parties.  The  editor,  Yoram  Dinstein,  concludes  the  volume  with  an  interesting  but 
rather  categorical  account  of  the  legal  issues— in  particular,  of  sovereignty  and  belligerent 
occupation — involved.  Not  everyone  would  agree  that  Jordan  remains  sovereign  over  the 
West  Bank,  especially  not  by  virtue  of  an  exercise  of  self-determination  by  the  inhabitants 
in  1948-50  (cf.  p.  300). 

In  the  end  it  is  doubtful  to  what  extent  the  earlier  experience  is  useful  in  resolving  the 
present  problems  of  the  Agreements,  and  of  the  region,  except  as  a  storehouse  of  possible 
techniques.  This  is  nearly  inevitable,  given  the  variety  of  the  situations  encompassed  under 
the  rubric  of  ‘autonomy’ — a  point  conceded  by  Hannum  and  Lillich,  but  amply  demon¬ 
strated  also  by  the  individual  case  studies  in  the  volume.  So  the  ‘conventional  wisdom’  of 
international  lawyers  (pp.  215-16),  that  autonomy  is  not  a  distinct  legal  concept,  is  con¬ 
firmed.  So  too  is  the  continuing  significance  of  that  elusive  concept,  sovereignty,  which 
sometimes  underlies,  but  all  too  often  undermines,  arrangements  for  ‘autonomy’. 

James  Crawford 


European  Convention  on  Human  Rights.  Guide  to  Case  Law.  By  S.  Ercman. 
Vienna:  Wilhelm  Braumiiller,  1981 .  528  pp.  DM.  118. 

As  activity  involving  the  European  Convention  on  Human  Rights  increases,  so  the  need 
for  works  to  supply  the  scholar  or  practitioner  with  references  on  a  given  point  becomes 
more  pressing.  Dr.  Ercman’s  Guide  provides  an  analytical  compilation  of  primary  source- 
material  and  makes  an  admirable  contribution  to  that  end. 

The  text  of  each  article  of  the  Convention  in  English,  French  and  German  is  followed 
by  the  texts  of  any  reservations,  similarly  translated.  Next  come  published  decisions  and 
reports  of  the  Commission,  judgments  of  the  Court  and  resolutions  of  the  Committee  of 
Ministers  in  the  form  of  head-notes,  summaries  and  extracts  in  English  under  trilingual 
headings.  These  are  followed  by  a  particularly  useful  list  of  decisions  of  national  courts  and 
the  European  Court  of  Justice,  with  corresponding  references  to  the  periodical  literature 
and  the  European  Convention  Yearbook.  The  work  concludes  with  a  detailed  index  and 
appendices  in  three  languages,  setting  out  the  texts  of  the  Universal  Declaration,  the 
United  Nations  Covenant  on  Civil  and  Political  Rights  with  its  Optional  Protocol  and 
the  recent  resolutions  on  human  rights  of  the  European  Parliament  and  the  Committee 
of  Ministers. 

The  book  thus  provides  a  comprehensive  view  of  the  case  law  relating  to  the  Convention 
from  its  inception  until  October  1979  and,  with  an  addendum  containing  summaries 
of  a  number  of  more  recent  decisions,  can  be  recommended  as  a  most  valuable  work  of 
reference.  J.  G.  Merrills 
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Law  and  International  Resource  Conflicts.  By  James  E.  S.  Fawcett  and 
Audrey  Parry.  Oxford:  Clarendon  Press,  1981.  xiv  +  254  PP-  (including 
index  and  documentary  appendix).  £20  00. 

This  book  is  the  logical  sequel  to  Professor  Fawcett’s  International  Economic  Conflicts 
(I977)-  P  owes  to  the  previous  publication  its  approach  to  international  disputes  and, 
in  particular,  a  ‘global’  or  ‘sectoral’  examination  of  conflicts,  as  opposed  to  an  analysis  of 
particular  instances.  This  publication  also  draws  upon  the  ideas  expounded  in  the  earlier 
book  in  accepting  as  relevant  a  variety  of  ‘non-binding’  instruments.  In  many  ways,  and 
despite  the  direction  given  by  its  predecessor,  Law  and  International  Resource  Conflicts 
surprises  the  reader. 

The  book  is  essentially  a  repertory  of  the  practice  of  States  relating  to  topical  and  typical 
irritants  in  international  relations.  It  is  divided  in  two  parts:  the  essay  itself  and  a  docu¬ 
mentary  appendix.  The  first  part  is  arranged  as  a  collection  of  surveys  of  the  international 
operations  connected  with  topics  roughly  related  to  the  exploitation  of  natural  resources. 
And  this  it  does  reasonably  well.  Each  section — Foreign  Investment,  the  Management 
of  Commodity  Trade,  Marine  Resources,  Oil,  Nuclear  Materials  and  Outer  Space — is  an 
extremely  well-documented  account  of  samples  of  recent  disputes.  The  process  is  carried 
out  in  a  rather  descriptive  fashion  larded  with  quotations  from  various  legal  instruments. 
The  dossier  consists  of  an  exposition  of  the  required  technical  knowledge,  discussions  on 
opposing  viewpoints  and  an  analysis  of  the  legal  problems  involved.  The  documentary 
annexe  contains  a  limited  number  of  trade  statistics,  followed  by  the  text  of  the  Charter 
of  Economic  Rights  and  Duties  of  States,  the  O.E.C.D.  Declaration  on  International 
Investment  and  Multinational  Enterprises,  the  U.S. A. -Federal  Republic  of  Germany 
Agreement  on  Mutual  Co-operation  regarding  Restrictive  Business  Practices  (Arts.  2 
and  3),  the  I.M.F.  Common  Fund  Proposals  (Arts.  34-7),  the  Fifth  International  Tin 
Agreement  and  the  Brazil-F.R.G.  Agreement  on  Co-operation  in  the  Field  of  the  Peaceful 
Uses  of  Nuclear  Energy  (Annex  D).  The  purpose  of  the  exercise  is,  according  to  the 
authors,  to  illustrate  and  chronicle  the  emergence  of  ‘law  as  process’,  which  they  define  as 
the  ‘voluntary  combination  of  practice  or  policies’  actually  followed  if  not  technically 
binding  in  the  classical  sense.  This  is  where  the  originality  of  the  book  lies. 

If,  occasionally,  reference  is  made  to  the  mandatory  character  of  some  standards  of 
conduct,  the  book  is  mostly  about  what  has  sometimes  been  termed  ‘soft  law’  and  defined 
as  the  sum  of  practices  widely  observed  by  States  in  decision-making.  It  attempts  to 
describe  patterns  of  conduct  without  insisting  on  their  obligatory  character,  claiming  that, 
whether  or  not  there  are  sanctions  for  non-compliance,  or  even  machinery  for  their 
enforcement,  the  practices  are  in  fact  followed  by  those  involved.  This  voluntary  com¬ 
pliance  alone,  it  is  argued,  makes  the  phenomenon  worthy  of  consideration. 

The  argument  is  attractive  to  the  pragmatist  in  a  way.  A  careful  analyst  would  like  to 
explore  in  greater  detail,  however,  the  theoretical  basis  of  this  doctrine  in  international  law. 
The  line  between  ‘law  as  process’  and  non-law  or  the  total  absence  of  rules  is  difficult  to 
draw  from  the  examples  proposed.  Even  the  first  section,  ‘The  Handling  of  Resource 
Conflicts’,  is  poor  in  legal  insights.  Certainly  the  theory  is  an  interesting  one  and  deserves 
a  more  forceful  demonstration.  In  particular,  some  regard  should  be  paid  to  the  issues  of 
acquiescence  and  the  acceptance  of  rules  by  States. 

In  a  way,  the  selection  of  cases  and  the  general  organization  of  the  book  seem  a  little 
anecdotal.  The  logical  links  between  adjacent  ‘case-studies’  are  rarely  drawn  and  the 
relative  significance  of  each  of  the  situations  described  is  often  not  clear.  This  makes  for 
a  somewhat  amorphous  study. 

On  the  other  hand,  the  book  compromises  its  role  as  a  research  tool  by  its  lack  of  any  sort 
of  useful  footnoting.  Statements  are  either  quoted  without  indication  of  their  source  or 
extracted  from  trade  magazines  and  other  secondary  sources.  In  both  cases,  one  should  be 
wary  of  using  the  materials  without  qualification,  as  no  reference  to  the  original  or  its 
context  is  possible.  This  otherwise  helpful  book  falls  short  of  the  mark  in  neglecting  to 
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direct  the  reader  to  further  documentation.  One  is  denied,  as  a  consequence,  the  possibility 
of  reinterpreting  the  evidence.  Despite  its  shortcomings,  the  book’s  format  is  a  useful  one. 
It  shows  similarities  between  areas  apparently  unconnected  and  facilitates  the  drawing  of 
legal  parallels  by  its  juxtaposition  of  various  fields  of  activity.  Too  often  do  specialists 
forget  the  general  legal  underpinnings  of  particular  situations  and  the  value  of  analogies. 

Robert  Drolet 


La  Guerre  et  le  droit.  By  Marie-Fran^oise  Furet,  J.-C.  Martinez  and 
H.  Dorandeu.  Paris:  Editions  Pedone,  1979.  335  pp.  1,000  F.fr. 

If  the  1977  Protocols  to  the  Geneva  Red  Cross  Conventions  of  12  August  1949  are 
accepted  by  States,  what  are  the  conditions  within  which  armed  force  may  legitimately  be 
used  today? 

Undoubtedly  a  war  of  aggression  is  a  crime  against  international  law  (p.  23),  but  failure 
to  agree  on  the  determination  of  an  aggressor  (p.  24)  is  not  only  caused  by  the  present  veto 
practice  in  the  Security  Council  under  Article  27  of  the  U.N.  Charter,  but  may  also  be  the 
result  of  a  reluctance  of  States  to  commit  their  forces  to  be  available  to  the  Security  Council 
‘on  its  “call”  ’,  as  envisaged  in  Article  43  of  the  Charter.  Conflicts  may  still  occur  without 
condemnation  by  the  Security  Council,  and  the  lot  of  the  conscript  soldier,  deprived  of 
knowledge  of  the  full  facts  of  the  case,  is  not  an  easy  one.  After  all,  he  must  obey  orders  from 
his  lawful  superior  unless  they  are  manifestly  contrary  to  the  most  elementary  standards 
of  conduct.  We  must  reject  any  hint  that  the  humanitarian  laws  in  the  Red  Cross  Conven¬ 
tions,  and  in  the  Protocols  when  in  force,  do  not  apply  to  troops  taking  part  in  a  war  of 
aggression.  The  humanitarian  rules  of  warfare  should  in  principle  apply  to  all  combatants 
in  an  armed  conflict,  international  or  not,  and  certainly  whenever  civilian  protection  is 
in  issue.  Article  75  of  Protocol  I  and  Article  4  of  Protocol  II  rightly  offer  fundamental 
guarantees  to  prisoners  and,  at  the  same  time,  list  criminal  acts  that  may  be  committed  by 
combatants  or  by  civilians. 

The  status  of  neutrality  as  a  right  of  States  in  all  circumstances  is  incompatible  with  the 
U.N.  Charter;  but  it  is  still  possible  for  the  facts  of  aggression  to  be  obscure  and,  until  they 
are  made  clear,  States  may  be  justified  in  not  taking  sides.  The  provision  of  the  Red  Cross 
Convention  of  1949  protects  prisoners  of  war  by  being  binding  on  neutrals  and  on  non¬ 
belligerents  (p.  54).  Neutrality  may  no  longer  be  a  duty  under  international  law  for  States 
that  are  not  participating  in  a  war  (p.  58),  but  in  an  obscure  situation,  when  one  side  alleges 
aggression,  a  State  not  reasonably  convinced  of  the  validity  of  the  allegation  surely  has  a 
duty  to  other  States  to  indicate  its  position  pending  its  decision,  and  it  may  continue  to 
engage  in  international  commerce,  at  any  rate  when  the  Security  Council  has  given  no  clear 
lead  to  non-involved  States.  Your  reviewer  cannot  accept  the  authors’  strictures  (p.  53)  on 
the  lease  of  the  forty  destroyers  by  the  U.S.A.  to  the  U.K.  before  the  U.S.A.  entered  the 
war.  The  Nuremberg  Court  found  that  Hitler  had  in  fact  broken  the  principles  of  the 
League  of  Nations  Covenant  and  of  the  Kellogg-Briand  Pact,  and  the  U.S.A.  was  entitled, 
as  Lauterpacht  said,  to  take  measures  of  reprisals  against  Hitler’s  regime.  It  is  true  that 
where  there  has  been  an  armistice,  a  breach  of  its  terms  is  a  possible  offence  (p.  29),  but 
non-belligerency  is  not  the  same  as  the  legal  condition  after  an  armistice  between 
belligerents.  Clearly  decisions  taken  by  political  leaders  are  taken  at  their  own  risk;  so  are 
the  decisions  of  responsible  commanders. 

A  declaration  of  war  is  not  obsolete,  despite  the  suggestion  at  p.  17;  it  can  be  an  important 
step  affecting  the  world  community  and  its  trade,  and  should  be  made,  in  the  general 
interest,  presumably  so  far  as  non-belligerents  are  concerned.  Surely  a  war  declaration  by 
radio  (speedier  than  the  fastest  I.C.B.M.)  would  be  better  than  no  notification  of  a  sudden 
attack? 

The  acts  of  partisans,  or  guerrillas,  may  tend  to  injure  the  innocent  civilian  population 
(p.  1 31).  Before  the  recent  treaties  directed  against  terrorists,  pirates  and  hijackers,  too 
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often  the  innocent  were  cheated  of  any  remedy  by  reason  of  the  refusal  of  States  of  refuge 
either  to  punish  or  to  extradite  offenders  who  alleged  political  motives  for  their  acts.  At 
Geneva  it  was  argued  that  to  legalize  guerrilla  warfare  unless  it  be  carried  on  according 
to  definite  rules  might  well  be  harmful  to  civilians  who  rightly  desire  to  live  under  the  rule 
of  law  (pp.  143  f.). 

Has  the  position  of  civilians  and  of  members  of  resistance  movements  been  clarified  by 
the  attempt  to  give  special  status  to  partisans?  Paragraph  3  of  Article  44  of  Protocol  I  is 
seriously  criticized  (p.  147).  This  is  as  follows: 

44  (3)  In  order  to  promote  the  protection  of  the  civilian  population  from  the  effects  of  hostilities, 
combatants  are  obliged  to  distinguish  themselves  from  the  civilian  population  while  they  are  engaged 
in  an  attack  or  in  a  military  operation  preparatory  to  an  attack.  Recognizing,  however,  that  there  are 
situations  in  armed  conflicts  where,  owing  to  the  nature  of  the  hostilities  an  armed  combatant  cannot  so 
distinguish  himself,  he  shall  retain  his  status  as  a  combatant,  provided  that,  in  such  situations,  he  carries 
his  arms  openly: 

(a)  during  each  military  engagement,  and 

(b)  during  such  time  as  he  is  visible  to  the  adversary  while  he  is  engaged  in  a  military  deployment 
preceding  the  launching  of  an  attack  in  which  he  is  to  participate. 

Acts  which  comply  with  the  requirements  of  this  paragraph  shall  not  be  considered  as  perfidious 
within  the  meaning  of  Article  37  paragraph  1  (c).1 

Small  wonder,  therefore,  that  the  U.K.  declarations  accompanying  signature  of 
Protocol  I  stated  that  the  situation  described  in  the  second  sentence  of  Article  44  (3)  ‘can 
only  exist  in  occupied  territory  or  in  armed  conflicts  covered  by  Article  1  (4)  of  Protocol  I  — 
i.e.  in  relation  to  combats  “against  colonial  domination  and  alien  occupation  and  against 
racist  regimes”  ’.  ‘Alien  occupation’  refers  to  military  occupation  by  an  alien  army  enemy. 
We  understand  the  meaning  of  a  racist  regime;  we  had  one  under  the  Norman  conquerors 
(Holdsworth,  History  of  English  Law,  vol.  3  (1966),  p.  314,  on  the  crime  of  Englishry).  But 
what  is  colonial  domination  in  a  world  where  few  avowed  colonies  exist?  And  where  the  few 
known  to  be  such — Hong  Kong  and  Gibraltar  come  to  mind — do  not  seem  to  be  tyrannies? 
Can  it  be  that  a  colonially  dominated  place  is  one  where  part  of  the  population  of  whatever 
race  has  been  assigned,  often  by  a  former  conqueror,  to  a  perpetual  status  of  inferiority, 
of  slavery,  or  of  untouchability?  Your  reviewer  suggests  that  it  is  not  race,  colonial  status 
or  the  residence  in  occupied  territory  in  wartime  that  is  the  justification  for  partisan  or 
guerrilla  warfare:  it  is  rather  the  violation  of  basic  human  rights  by  those  in  power,  in 
violation  of  public  international  law. 

It  is  not  surprising,  therefore,  that  the  U.K.  declaration  on  signature  of  Protocol  I 
indicates  that  ‘the  military  deployment  preceding  the  launching  of  an  attack’  (under  Article 
44)  is  to  be  restricted  to  objective  factors,  i.e.,  to  any  movement  towards  a  place  from  which 
an  attack  is  to  be  launched. 

An  enrolled  guerrilla  or  partisan  may,  say  the  authors,  be  given  better  protection  during 
a  war  of  liberation  for  acts  of  violence  than  are  other  individuals,  and  the  Protocols  may  have 
the  effect  of  being  a  ‘recruiting  sergeant  for  “les  guerrilleros  de  la  decolonisation”  ’  (p.  1 54). 
Indeed  Protocol  I  relates  primarily  to  international  armed  conflicts  (Article  1  (3)),  but  the 
effect  of  Article  1  (4)  of  Protocol  I  is  to  give  the  rights  of  combatants  in  international  armed 
conflicts  to  the  combatants  in  guerrilla  warfare  as  there  defined,  i.e.,  wars  against  colonial, 
alien  or  racist  domination.  Protocol  II  relating  to  non-international  armed  conflicts  does 
not  give  the  same  protection  to  other  rebels  or  guerrilleros,  not  engaged  in  an  international 
armed  conflict  against  an  alien  occupant  or  colonial  or  racist  power.  Such  rebels  can 
indicate  that  they  accept  the  principles  of  Protocol  II  in  the  hope  that  States  who  decide  to 
ratify  or  accede  to  that  Protocol  will  apply  them,  e.g.  to  captured  rebels. 

The  authors  suggest  (at  p.  152)  that  if  Protocol  I  had  been  in  force  in  the  Angolan  civil 
war,  the  guerrilleros  of  each  faction  would  have  had  combatant  status,  but  that  in  1978 
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a  guerrilla  of  the  F.N.L.A.  (of  the  losing  faction  in  the  civil  war)  would  have  lost  such  pro¬ 
tection  in  future  operations.  Is  it  indeed  the  intention  of  the  Protocols  to  make  it  difficult  to 
rebel  against  any  government  or  State  which  has  won  a  war  it  has  started  against  racism, 
colonialism  or  an  alien  enemy?  (What  is  the  position  in  March  1982,  when  this  is  written,  of 
Afghan  rebels  when  captured  by  the  Russians?)  Fear  of  subversion  is  of  course  common 
among  those  who  themselves  have  seized  power  by  coups  d'etat  and  not  least  among  those 
who  have  arrived  at  power  by  a  ‘liberation’  movement  from  a  previously  recognized 
government  that  itself  had  claimed  to  liberate  the  same  population. 

The  line  between  action  against  traitors  under  the  criminal  law  and  action  against  rebels 
is  far  from  clear,  but,  we  repeat,  assassination  like  the  deliberate  killing  of  innocent 
civilians  or  prisoners  of  war,  by  whomsoever,  is  a  crime  against  humanity  and  against 
public  international  law.  Mercenaries,  however,  are  not  to  have  the  right  to  be  ‘a  combatant 
or  a  prisoner  of  war’,  and  the  French  Government  entered  a  caveat  against  the  too  easy 
attribution  of  the  term  mercenary  to  those  involved  in  civilian  jobs  abroad  (p.  158);  in  this 
technical  age  the  line  is  not  always  easy  to  draw  between  mercenaries  and  civilian  tech¬ 
nicians  and  one  cannot  be  sure  in  these  days  of  ideological  warfare  that  an  interpretation 
in  favor em  libertatis  will  be  applied  to  civilians  on  loan  to  countries  that  become  involved 
in  armed  conflict.  Might  not  Lord  Byron  in  Greece  and  Andre  Malraux  in  Spain  now  be 
considered  mercenaries  (p.  159)  by  some  exponents  of  the  new  Protocols?  However, 
Article  45  of  Protocol  I  does  apparently  give  presumed  prisoner-of-war  status  to  persons 
who  have  taken  part  in  hostilities  and  have  fallen  into  the  hands  of  the  enemy,  and  this  even 
though  Article  45  does  not  refer  expressly  to  the  fundamental  rights  protected  by  Article  75 
(p.  161).  Clearly  even  alleged  spies,  war  criminals,  rebels  covered  by  Protocol  II  and 
mercenaries  must  be  given  a  fair  trial.  Indeed,  is  there  anyone  who  is  held  prisoner  who  is 
not  so  entitled  by  the  law  of  nations? 

The  authors  (pp.  239  f.)  do  not  seem  convinced  that  the  Fact-Finding  Commission 
proposed  in  Article  90  of  Protocol  I,  with  the  probability  of  an  ‘optional  clause’  for  its  use, 
will  be  an  improvement  on  the  present  system  of  Protecting  Powers  (p.  250).  The  publicity 
for  any  findings  of  fact  is  so  often  in  the  hands  of  the  States  concerned  and,  where  they  are 
totalitarian  in  the  control  of  the  Press,  their  own  shortcomings  can  be  hidden  and  those 
of  others  publicized. 

The  severely  critical  discussion  of  reprisals  (pp.  258  f.)  is  important,  particularly  as 
Protocol  I  would  impose  limitations  thereon  (Articles  52-6).  Like  reprisals,  prosecutions 
for  criminal  acts  by  armed  forces  have  often  proved  to  be  the  only  practical  means  of  law 
enforcement  in  the  past. 

The  authors  bring  out  the  important  point  that  the  suppression  by  the  Conference  of  a 
draft  Article  77,  which  would  have  explicitly  adopted  the  limits  on  the  defence  of  superior 
orders  laid  down  at  Nuremberg,  did  not  thereby  abolish  those  rules,  a  view  supported  by 
the  U.K.,  Poland  and  Norway  (p.  283).  Nor  does  the  failure  to  deal  effectively  with  nuclear 
and  other  forms  of  massive  destruction  in  the  Protocols  (pp.  87  f.)  prevent  the  general 
principles  of  international  law  and  international  custom  from  being  applied  should  those 
arms  be  misused  under  the  guise  of  reprisals  or  self-defence  (p.  99).  There  is  much  to  be 
said  for  the  view  expressed  by  Lord  Zuckerman  ( Nuclear  Illusion  and  Reality  (1982), 
p.  i45):‘The  concept  of  nuclear  deterrence  .  .  .  has  no  reality  unless  it  is  backed  with 
adequate  conventional  forces.’  The  existence  of  stocks  of  poison  gas  in  the  Second  World 
War  did  not  prevent  the  war  being  fought  by  conventional  forces  in  Europe  without  the  use 
of  gas,  nor  should  the  existence  of  weapons  of  massive  destruction  blind  us  to  the  fact  that 
there  are  rules  of  warfare  and  that,  thanks  to  their  application  through  military  discipline 
and  by  international  humanitarian  bodies,  these  rules  are  not  empty  formulae. 

The  work  under  review  is  easy  to  read  and  clearly  printed  (we  noticed  a  few  misprints  at 
pp.  6,  100,  144,  213,  220  and  235).  We  recommend  it  to  students  of  morality  and  of  the  law 
of  war,  not  least  to  those  in  this  country  and  elsewhere  who  are  engaged  in  the  difficult  task 
of  revising  national  manuals  of  military  law.  B.  A.  Wortley 
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The  Fund  Agreement  in  the  Courts.  Volume  II.  By  Sir  Joseph  Gold. 
Washington,  D.C.:  International  Monetary  Fund,  1982.  xii  +  499  pp. 
$i7-5°- 

In  1951  Mr.  Gold  (as  he  then  was)  began  to  publish  a  series  of  articles  on  the  interpreta¬ 
tion  by  the  courts  of  the  International  Monetary  Fund’s  Articles  of  Agreement.  They 
appeared  in  the  Staff  Papers  issued  by  the  I.M.F.  In  1962  the  first  seven  contributions  were 
collected  in  a  volume  which  was  reviewed  in  the  Modern  Law  Review,  17  (1962),  at  p.  383. 
In  1976  Mr.  Gold  published  a  volume  comprising  the  next  four  articles.  The  present 
volume  includes  these  four  and  the  subsequent  six  articles  covering  the  period  from  1977  to 
1981,  together  with  some  other  material,  viz.  a  paper  of  1966  on  the  Cuban  insurance  cases 
previously  published  as  an  I.M.F.  pamphlet  (pp.  43-94),  a  survey  of  the  legal  effects  of  the 
anti-Iranian  freezing  orders  of  November  1979  (pp.  360-427),  a  note  on  the  history  of  the 
drafting  of  Article  VIII  (2)  (b)  (pp.  429-38),  a  note  on  gold  units  of  account  (pp.  439-57)  as 
well  as  two  other  notes  on  certain  events  of  minor  significance.  The  I.M.F.’s  Staff  Papers 
are  not  readily  accessible  and  it  is,  therefore,  greatly  to  be  welcomed  that  Sir  Joseph’s 
important  contributions  have  been  republished  in  a  form  which  will  secure  for  them  a 
larger  circle  of  readers. 

In  the  result  the  book  deals  primarily,  perhaps  one  should  say  almost  exclusively,  with 
the  interpretation  of  the  notorious  Article  VI 1 1  (2)  (b) .  This  is  a  subject  which  continues  to 
be  in  a  state  of  flux  and  development  and  it  is,  therefore,  not  always  certain  whether  in  1982 
much  can  be  gained  from  a  discussion  of  the  state  of  the  law  in  1964.  At  that  time,  for 
instance,  Sir  Joseph  maintained  that  according  to  general  practice  unenforceability  does 
not  mean  invalidity.  This  view,  still  maintained  by  him,  was  and  is  open  to  grave  doubt. 
The  German  Federal  Tribunal  which  is  mentioned  as  this  theory’s  supporter  (p.  140)  in 
truth  took  an  entirely  different  (and  unique)  line:  it  sees  in  Article  VIII  (2)  (b)  a  procedural 
obstacle,  like  that  of  lack  of  jurisdiction  or  State  immunity,  so  that  there  would  be  no  room 
for  it  outside  the  realm  of  legal  proceedings  and  the  contract  would  be  fully  valid.  The 
French  courts  correctly  speak  of  Tinefficacite’,  i.e.  of  the  invalidity  of  the  contract,  and 
therefore  allow  recovery  of  the  consideration  which  has  failed.  The  Court  of  Appeal  in 
England  is  inclined  to  take  the  same  view:  Batra  v.  Ibrahim,  referred  to  by  Mann,  The  Legal 
Aspect  of  Money  (4th  edn.,  1982),  p.  397,  and  in  United  City  Merchants  ( Investments )  Ltd.  v. 
Royal  Bank  of  Canada,  [1982]  2  W.L.R.,  1039,  the  House  of  Lords  purported  to  approve  of 
it,  notwithstanding  some  puzzling  dicta  by  Lord  Diplock  (p.  1050).  Having  accepted  Lord 
Denning’s  remarks  in  the  earlier  case  ‘as  accurate’,  he  continued  to  state  correctly  that  ‘the 
court  must  take  the  point  itself’  and  that  unenforceability  did  not  mean  illegality.  He  ended 
by  stating:  ‘Like  a  contract  of  guarantee  of  which  there  is  no  note  or  memorandum  in 
writing  it  is  unenforceable  by  the  courts  and  nothing  more.’  Lord  Fraser,  Lord  Russell  of 
Killowen,  Lord  Scarman  and  Lord  Bridge  of  Harwich  agreed  with  Lord  Diplock’s  speech, 
including  this  sentence.  It  is,  however,  not  open  to  doubt  that  a  contract  of  guarantee  of 
which  there  is  no  note  or  memorandum  is  fully  effective  and  cannot  be  impugned  by  the 
court  itself;  the  absence  of  writing  must  be  specifically  pleaded:  Annual  Practice,  O.18 
r.8/12;  Halsbury  (Hailsham),  Laws  of  England,  vol.  20,  paragraphs  119  m  11  and  120,  or 
Chitty,  On  Contracts  (24th  edn.,  1977),  paragraph  4822  with  further  references.  If  the 
sentence  quoted  from  Lord  Diplock’s  speech  (which  can  only  be  due  to  Homer’s  nodding) 
is  disregarded  he  agreed  that  unenforceability  means  invalidity.  Even  Sir  Joseph  should 
now  accept  this. 

The  latter’s  tendency  to  widen  the  scope  of  Article  VIII  (2)  (b)  reaches  the  extreme, 
when  he  seems  to  hold  that  President  Carter’s  anti-Iranian  freezing  orders  were  ‘exchange 
control  regulations’  within  the  meaning  of  the  Article,  so  that  they  had  to  be  respected  in  all 
member  States  (see  pp.  408  ff.).  President  Carter,  however,  acted  under  the  International 
Emergency  Economic  Powers  Act  the  functions  of  which  are  entirely  different  from 
exchange  control,  quite  apart  from  the  fact  that  Article  VIII  (2)  (b)  applies  only  at  the 
time  of  the  conclusion  of  the  exchange  contract  and  does  not  cover  an  inconsistency 


REVIEWS  OF  BOOKS 


242 

subsequently  arising.  If  and  in  so  far  as  the  views  and  practices,  even  the  ‘decisions’,  of  the 
I.M.F.  are  invoked,  it  is,  of  course,  obvious  that  in  some  courts  of  law  they  may  be  entitled 
to  consideration  (although  this  is  very  doubtful  in  England),  but  are  without  legal  force  or 
persuasiveness;  in  law  they  are  as  likely  to  be  wrong  as  they  are  likely  to  be  right. 

There  are  many  similar  points  which  one  would  like  to  discuss  with  Sir  Joseph.  It  is, 
however,  a  matter  of  regret  that  discussion  with  him  is  not  always  fruitful. 

F.  A.  Mann 


Hague  Conference  on  Private  International  Law:  Collection  of  Conventions 
(ig^i-ig8o).  The  Hague:  Permanent  Bureau  of  the  Hague  Conference  on 
Private  International  Law,  1981.  313  pp. 

This  publication  contains  the  texts  of  all  the  Hague  conventions  on  private  international 
law  from  1951,  when  the  Conference  resumed  its  activities  after  the  war,  until  1980. 
During  this  period  there  were  28  conventions  (excluding  the  convention  setting  up  the 
Conference  on  a  permanent  basis).  Of  these,  17  are  in  force.  The  United  Kingdom  has 
signed  8  conventions;  7  have  been  ratified  and  are  in  force.  There  are  now  29  member 
States  of  the  Conference  and  another  24  States  have  become  parties  to  one  or  more  con¬ 
ventions.  This  is  no  mean  achievement.  T.  C.  Hartley 


Les  Communautes  Europeennes  en  fonctionnement :  The  European  Com¬ 
munities  in  Action.  Edited  by  Dominik  Lasok  and  Panayotis  Soldatos. 
Brussels:  Bruylant,  1981.  604  pp.  2,500  B.fr. 

Transatlantic  and  inter-disciplinary  collaboration  has  produced  this  major  study  of  the 
European  Communities  under  the  guidance  of  a  U.K.  lawyer  and  a  Canadian  political 
scientist.  Editorial  policy  and  control  seem  to  have  been  fairly  firm,  since  the  volume 
attains  an  interrelated  unity  not  often  found  in  works  comprising  chapters  by  23  authors, 
18  written  in  French  and  9  in  English.  It  is  divided  into  four  coherent  parts:  the  first  on  the 
origins,  the  second  on  the  system  and  the  third  on  the  policies  of  the  Communities,  with  the 
fourth  devoted  to  integration  theory,  political,  legal  and  economic.  The  most  notable 
omission  is  the  free  movement  of  persons  and  services,  treated  only  in  passing  by  Ventrella, 
Hodges,  and  Vandersanden  and  Engler.  Further,  one  would  have  dearly  liked  to  see  a 
chapter  by  Scheingold,  surely  one  of  the  most  perceptive  (if  idiosyncratic)  of  com¬ 
mentators. 

At  the  extremes,  the  style  of  contribution  varies  from  a  level  so  detailed  as  to  be  parochial 
(Usher)  to  one  so  grand  as  to  be  almost  celestial  (Soldatos).  The  most  consistent  balance, 
however,  is  struck  in  the  longest  section,  that  devoted  to  Community  policies.  Its 
authors — who  are  generally  both  Community  officials  and  academics — strike  the  right 
note  of  realistic  generality.  In  his  analysis  of  agricultural  policy,  for  instance,  Bourgeois 
puts  his  finger  on  the  ‘tension  permanente  entre  l’economie  du  marche  et  le  dirigisme’ 
(p.  250),  noting  that  ‘pour  les  produits  pour  lesquels  il  comporte  des  garanties  de  prix,  le 
niveau  auquel  celles-ci  ont  ete  fixees  a  l’origine  a  freine  la  reallocation  des  facteurs  de 
production  qu’implique  l’etablissement  d’un  marche  commun’  (p.  269).  He  also  draws 
attention  to  the  lack  of  clear  definition  of  the  legal  relations  between  the  Community  and 
the  Member  States,  leading  to  the  large  amount  of  litigation  on  the  agri-monetary  schemes. 
This,  by  the  way,  has  not  improved  since  his  chapter  was  written:  the  isoglucose  regime 
alone  has  provoked  a  dozen  massive  lawsuits. 

Similar  realism  is  demonstrated  in  De  Bauw’s  chapter  on  energy  policy  which  focuses  on 
the  Community’s  dependence  on  imports;  and  the  spin-off  of  stateless  cash  is  emphasized 
by  Valaskakis  as  a  danger  likely  to  topple  any  monetary  policy.  Hodges,  in  his  chapter  on 
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industrial  and  technological  policy,  gives  another  example  of  Community  schizophrenia 
between,  on  the  one  hand,  promoting  competition  and,  on  the  other,  encouraging 
industrial  adaptation;  and  he  also  comes  clean  on  what  is  implicit  in  Beilis’s  contribution 
by  noting  that  the  landmark  cases  on  competition  are  those  launched  by  the  Commission 
against  American  multinationals  (p.  450). 

For  a  Community  national,  perusal  of  the  book  gives  little  cause  for  optimism,  and  raises 
doubts  as  to  whether  the  title  was  happily  chosen — the  European  Communities  in  action ? 
Perhaps  the  bleakest  comment  is  that  of  the  French  permanent  representative  cited  by 
Bourrinet  at  p.  75:  ‘Les  engagements  qui  ont  ete  pris  en  1957  a  Rome  ont  ete  pris  par  des 
hommes  qui  n’auraient  probablement  pas  pu  les  tenir,  et  ils  ont  ete  tenus  par  des  hommes 
qui  n’auraient  probablement  pas  voulu  les  prendre.’  Bernard  Rudden 


Prisoners  of  War  in  International  Armed  Conflict  (U.S.  Naval  War  College, 
International  Law  Studies,  Volume  59).  By  Howard  S.  Levie.  Newport, 
R.I.:  Naval  War  College  Press,  1977.  lxix  +  429  pp. 

Documents  on  Prisoners  of  War  (U.S.  Naval  War  College,  International 
Law  Studies,  Volume  60).  Edited  by  Howard  S.  Levie.  Newport,  R.I.: 
Naval  War  College  Press,  1979.  xxvii  +  840  pp. 

Professor  Levie,  formerly  of  the  University  of  St.  Louis,  has  produced  a  substantial  and 
balanced  study  on  the  law  governing  prisoners  of  war  and  has  thereby  met  a  need  that  has 
been  outstanding  for  some  time.  He  is  well  qualified  to  write  such  a  work,  both  in  the  light 
of  his  service  in  the  U.S.  Army  J udge  Advocate  General  Corps  during  and  after  the  Second 
World  War  and  by  his  academic  teaching  of  international  law.  He  held  the  Charles  H. 
Stockton  Chair  at  the  U.S.  Naval  War  College  during  the  academic  year  1971-2.  The 
holder  of  that  Chair  is  required  to  write  a  volume  in  the  series  of  ‘blue  books’  on  Inter¬ 
national  Law  Studies  that  have  emanated  from  the  College,  written  by  a  number  of  dis¬ 
tinguished  scholars  who  have  been  incumbents  of  that  Chair.  The  two  volumes  under 
review  are  Nos.  59  and  60,  respectively,  of  that  series.  They  are  companion  volumes  and 
complement  each  other. 

The  Study  (vol.  59)  was  completed  in  July  1976  (preface  p.  x).  An  ‘Addendum’  (p.  xi) 
dated  July  1 977  refers  to  the  text  of  Protocol  I  additional  to  the  four  Geneva  Conventions  of 
1949.  The  text  of  the  Protocol  was  established  at  Geneva  in  the  Final  Act  of  the  Diplomatic 
Conference  on  the  Reaffirmation  and  Development  of  International  Humanitarian  Law 
applicable  in  Armed  Conflicts,  on  10  June  1977.  This  final  text  was  not  available  to  the 
author  by  the  date  of  the  ‘Addendum’.  The  reader  would  be  well  advised,  therefore,  to 
check  the  author’s  textual  references  in  the  Study  with  the  final  text  of  the  Protocol,  signed 
at  Berne  on  12  December  1977,  i.e.  after  the  date  of  the  ‘Addendum’  to  the  Study  volume 
(No.  59)  but  before  the  date  of  the  companion  volume  of  Documents  (No.  60),  namely 
September  1979  (preface  p.  viii).  The  reader  will  find  the  official  texts  of  the  relevant 
articles  of  Protocol  I  (Doc.  No.  175)  at  pp.  824-40  in  the  Documents  volume.  This  detail 
is  not  unimportant  because,  as  the  author  rightly  points  out  in  his  ‘Note’  to  Document 
No.  175  (p.  824),  ‘Though  comparatively  few  in  number,  the  [Protocol]  articles  directly  or 
indirectly  applicable  to  prisoners  of  war  can  have  an  important  impact  on  this  area  of  the 
law  of  war’. 

Professor  Levie  has  decided  to  use  a  format  for  his  subject  which  departs  from  the 
‘article-by-article’  commentary  adopted  by  the  learned  editors  of  the  International 
Committee  of  the  Red  Cross  in  their  Commentary,  vol.  3  (1960),  which  is  probably  the 
classical  and  exhaustive  work  on  the  Geneva  Conventions  of  1949.  After  an  initial  chapter 
(I)  dealing  with  ‘Preliminary  Problems’  the  author  has  adopted  a  mode  of  exposition 
‘which  would  follow  the  prisoner  of  war  from  the  moment  of  his  capture  to  his  ultimate 
release  and  repatriation’  (preface  pp.  vii-viii).  He  then  devotes  a  lengthy  chapter  (II)  to 
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‘The  Regime  of  the  Prisoner  of  War’  which  embraces  most  aspects  of  the  subject  except  the 
employment  and  disciplining  of  prisoners  of  war,  which  have  separate  chapters,  III  and 
V,  respectively.  He  concludes  the  Study  with  two  chapters,  VI  and  VII,  respectively 
dealing  with  international  penal  sanctions  for  the  maltreatment  of  prisoners  of  war,  and  the 
termination  of  their  captivity.  A  separate  chapter  (IV)  is  devoted  to  ‘Protective  Agencies’, 
by  which  the  author  means  the  system  of  monitoring  the  implementation  of  the  law  by 
Protecting  Powers,  substitute  organizations  and  ‘impartial  humanitarian  bodies’  such  as 
the  International  Committee  of  the  Red  Cross,  of  Geneva.  The  author  has  prudently  set 
out  in  full  the  text  of  the  Geneva  (Prisoner  of  War)  Convention  of  1949,  at  Appendix  A 
(pp.  432-96).  This  is  still  the  main  instrument  of  the  contemporary  international  law 
governing  prisoners  of  war  and  the  one  upon  which  parts  of  Protocol  I  have  been  engrafted. 

The  most  interesting,  and  probably  the  most  controversial,  part  of  the  Study  is,  in  one 
view,  to  be  found  in  the  opening  chapter  on  ‘Preliminary  Problems’.  Here  are  to  be  found 
those  topics  which  have  caused  major  disputes  between  States,  such  as  the  critical  question 
of  the  applicability  of  the  Geneva  (Prisoner  of  War)  Convention  to  the  various  types  of 
armed  conflict  which  have  been  a  feature  of  the  post- 1945  era.  These  disputes  have  been 
attributable  to  the  unsatisfactory  nature  of  ‘common’  Article  2  of  the  four  Geneva  Con¬ 
ventions  of  1949.  It  has  been  paragraph  2  of  this  Article,  the  gateway  to  the  rest  of  each 
of  the  Conventions,  which  has  led  to  disputes  as  to  the  applicability  of  the  Geneva  Con¬ 
ventions  in  such  conflicts  as  those  in  Korea,  the  Congo  and  in  Vietnam.  There  are  143 
articles  in  the  Prisoner  of  War  Convention  of  1949,  all  of  which,  bar  one,  the  ‘common’ 
Article  3,  apply  to  what  are  considered  international  conflicts.  The  ‘common’  Article  3  is 
the  only  provision  in  each  of  the  four  Geneva  Conventions  which  applies  solely  to  armed 
conflicts  not  of  an  international  character  occurring  in  the  territory  of  one  of  the  ‘High 
Contracting  Parties’.  The  ‘portal’  provision  in  each  Convention,  Article  2,  controls  the 
ambit  of  the  rest  of  each  Convention  applicable  to  international  armed  conflicts.  Its  terms 
are  far  from  satisfactory.  It  applies  to  ‘all  cases  of  declared  war  or  of  any  other  armed 
conflict  which  may  arise  between  two  or  more  of  the  High  Contracting  Parties,  even  if  the 
state  of  war  is  not  recognized  by  one  of  them’.  It  would  seem  that  this  Article  2,  by  seeking 
to  remove  one  former  difficulty,  namely  a  state  of  war  without  declaration,  or  an  unrecog¬ 
nized  state  of  war,  has  shifted  the  locus  of  uncertainty  to  the  conception  of  ‘any  other  armed 
conflict’  between  parties  to  the  relevant  Convention.  Declarations  of  war  have  become 
relatively  rare,  not  to  mention  unwise,  in  the  era  of  the  U.N.  Charter.  The  post-1945 
difficulties  have  arisen  out  of  armed  confrontations  between  entities  one  or  more  of  which 
are  not  recognized  by  other  participants  as  States  or  as  Governments  of  States.  The 
dichotomy  of  international  and  internal  armed  conflicts,  which  lies  at  the  base  of  the 
humanitarian  structures  of  law  in  each  of  the  four  Geneva  Conventions  of  1 949,  is  tidy,  but 
it  does  not  truly  reflect  certain  major  armed  confrontations  such  as  those  in  Korea  and 
Vietnam.  There  are  inherent,  in  the  idea  of  ‘armed  conflict’,  legal  difficulties  such  as  the 
level  of  intensity,  effective  command,  area  of  territorial  control,  intent  and  the  purpose  of 
the  conflict,  which  were  not  resolved  in  the  Geneva  Conventions  of  1949.  Such  difficulties 
have  too  often  led  to  the  denial  of  the  application  of  a  substantial  body  of  humanitarian  law 
in  armed  struggles. 

The  author,  when  treating  of  this  unsatisfactory  situation  in  relation  to  the  application  of 
the  (Prisoners  of  War)  Convention  of  1949,  points  out  (p.  17)  that .  no  matter  how  clear 
and  unambiguous  provisions  of  the  Convention  [on  applicability]  may  concededly  be, 
some  Parties  will  continue  to  insist  that,  and  to  find  reasons  why,  the  hostilities  in  which 
they  are  engaged  do  not  come  within  the  purview  of  Article  2(1)’.  He  inclines  to  the  view 
that  it  is  not  the  law  which  is  in  fault,  but  the  mechanisms  provided  for  compliance.  This  is 
open  to  doubt.  Article  2,  when  exposed  to  juridical  analysis,  displays  a  number  of  latent 
uncertainties.  Does  the  fact  that  one  prisoner  was  taken  in  an  armed  exchange  between 
frontier  guards,  acting  in  the  course  of  their  military  duties,  make  an  ‘armed  conflict’  for 
the  purpose  of  the  relevant  Geneva  Convention?  Do  ‘mixed’  conflicts  such  as  that  in 
Vietnam,  waged  on  a  huge  scale,  constitute  an  armed  conflict  to  which  the  whole  of  the 
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Geneva  Conventions  apply,  except  Article  3,  or  is  it  an  internal  conflict  to  which  only  that 
Article  applies,  in  the  absence  of  agreement  between  the  belligerents  to  apply  parts  of  or  the 
full  Convention?  Some  indication  of  the  lack  of  satisfaction  with  Article  2  can  be  seen  in 
the  ambit  Article  1  of  Additional  Protocol  1 1  of  1977  dealing  with  internal  conflicts.1  Part  of 
the  trouble  is  the  complexity  and  technicality  of  the  humanitarian  law  of  armed  conflicts 
which  enables  its  application  to  be  frustrated  on  many  occasions. 

After  applicability,  probably  the  next  most  fundamental  question  is  the  entitlement  to 
prisoner-of-war  status,  under  Article  4  of  the  relevant  Convention.  That  is  the  ‘portal’ 
provision  for  that  status,  a  matter  of  the  utmost  importance  for  the  captive.  Unless  he  gets 
through  that  gateway,  the  corpus  of  humanitarian  provisions  set  out  in  the  Convention  for 
his  benefit  will  be  denied  him,  except  by  way  of  concession.  Professor  Levie  very  properly 
gives  this  matter  careful,  detailed  and  illuminating  consideration  under  ‘Preliminary 
Problems’:  chapter  I,  pp.  34-84.  It  is  in  this  area  that  the  relevant  articles  in  Additional 
Protocol  I  have  made  a  considerable  impact.  That  latter  instrument  now  applies  to  certain 
‘national  liberation  struggles’  (Article  1  (4)),  provided  that  a  mechanism  of  express 
declaration  is  employed  by  the  authorities  of  such  a  movement  (Article  96  (3)).  Such  a 
declaration  brings  the  four  Geneva  Conventions  and  Protocol  I  into  play  for  that  conflict, 
from  the  moment  it  is  made. 

Also,  Protocol  I,  in  Article  44,  has  reduced  the  requirement  of  ‘openness’  for  irregular 
combatants  engaged  in  hostilities.  In  certain  cases  such  combatants,  if  they  carry  their 
arms  openly  ‘during  each  military  engagement’  while  visible  to  the  army  and  whilst 
deploying  before  an  attack  in  which  they  are  participants,  are  to  be  considered  as  lawful 
combatants  and  to  be  entitled  to  prisoner-of-war  status  upon  capture.  Professor  Levie 
treats  this  matter  somewhat  briefly,  possibly  because  of  the  non  availability  to  him  of  the 
official  text. 

A  further  topic  in  this  context  of  which  his  treatment  is  somewhat  sparse  (p.  84  n.  134) 
is  the  denial  of  both  combatant  and  prisoner-of-war  status  to  mercenaries,  as  defined  by 
Article  47  of  Protocol  I.  The  legal  uncertainties  now  attending  the  disposition  of  captured 
mercenaries  is  not  a  positive  humanitarian  gain,  especially  if  the  captive  is  shown  to  have 
engaged  in  hostilities. 

One  topic  that  has  not  received  much  attention  from  the  author  is  the  legal  status  and 
lawful  disposition  of  allied  co-belligerent  nationals  captured  while  serving  in  the  armed 
forces  of  the  common  enemy.  Some  mention  is  made  of  this  important  topic  when  dealing 
with  the  nationality  of  prisoners  of  war  (p.  75)  and  their  repatriation  at  the  cessation  of 
hostilities  (p.  422  n.  143).  He  concentrates  on  the  difficulties  which  arose  over  the  repatria¬ 
tion  of  North  Korean  prisoners  of  war  in  1950.  The  Geneva  Conventions  were  thought 
to  be  de  facto  applicable  in  the  Korean  Conflict,  although  not  without  some  juridical 
uncertainty.  It  is  a  curious  fact  that  the  Geneva  Prisoner  of  War  Conventions  in  no  way 
dealt  with  the  tragic  situation  when  over  two  million  Soviet  citizens  were  forcibly  handed 
over  by  the  U.K.  and  U.S.A.  Commands  to  the  Soviet  Authorities  at  the  close  of  the 
Second  World  War  pursuant  to  the  Yalta  Agreements  of  February  1945. 2  Admittedly, 
the  Geneva  Conventions  of  1949  were  not  then  established.  In  the  light  of  the  fate  of  the 
repatriates  and  the  clandestine  manner  of  their  repatriation,  it  might  have  been  thought 
that  the  Geneva  Prisoner  of  War  Conventions  of  1949  would  have  sought  to  prohibit  a 
recurrence  of  such  a  transaction.  Such  a  rendition  being  a  matter  of  agreement  between 
Allied  Powers,  the  implementation  mechanisms,  the  Protecting  Power  and  the  Inter¬ 
national  Committee  of  the  Red  Cross,  were  powerless  to  intervene,  except  by  express 
invitation,  between  Allies.  This  matter  has  not  been  cured  by  Protocol  I.  Indeed,  the  wilful 
and  unjustifiable  delay  in  the  repatriation  of  prisoners  of  war  or  civilians  is  now  made 
a  ‘grave  breach’  of  that  instrument  and  exposes  those  responsible  to  mandatory  penal 
proceedings  (Article  85  (4)  (b)). 

1  International  Review  of  the  Red  Cross,  August-September  1977,  No.  197-8,  p.  90:  published  by 
the  I.C.R.C.,  Geneva. 

2  Documents  on  Prisoners  of  War,  Document  No.  65,  pp.  258-61 . 
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Chapter  IV  of  the  Study,  ‘Protective  Agencies’,  is  a  careful  and  detailed  exposition  of  the 
system,  devised  by  customary  international  law,  the  Geneva  Conventions  of  1949  and  in 
addition  Protocol  I  of  1977,  for  securing  the  monitoring  of  its  implementation.  For  the 
prisoner  of  war  this  system  is  of  primary  importance.  The  structure  of  the  Conventions 
is  based  upon  the  premiss  that  some  neutral  State,  substitute  organization  or  impartial 
humanitarian  body,  such  as  the  International  Committee  of  the  Red  Cross,  will  supervise 
the  treatment  of  prisoners  of  war,  in  accordance  with  the  substantial  body  of  law  now 
established.  Professor  Levie  gives  an  excellent  account  of  the  complex  law  on  this  subject. 
However,  he  is  far  from  oblivious  of  the  defects  of  the  system.  He  might  have  paid, 
perhaps,  further  attention  to  the  precise  juridical  impact  of  Article  5  of  Protocol  I  upon  the 
Geneva  Prisoner  of  War  Convention  provisions  governing  the  protective  agencies.  It  may 
be  a  regrettable  conclusion  that  the  Protocol  is  retrogressive  in  this  area,  in  that  humani- 
tarianism  lost  some  of  the  ground  that  it  had  gained  from  sovereignty  under  the  Geneva 
Conventions  of  1949. 

It  must  be  said  that  this  Study  is  a  solid  and  scholarly  work  upon  a  recondite  and 
complicated  subject  which  has  hitherto  been  the  province  of  a  few  specialists,  Foreign 
Office  officials  and  military  staff  officers.  The  Study  is  enriched  by  the  companion  volume 
of  Documents.  It  will  do  much  to  widen  the  knowledge  of,  and  heighten  the  interest  in,  this 
important  subject.  Both  volumes  are  to  be  welcomed  as  valuable  contributions  to  the  law 
of  prisoners  of  war  and  as  a  substantial  help  to  those  engaged  in  the  teaching,  study  and 
practice  of  it.  G.  I.  A.  D.  Draper 


The  Prudent  Peace:  Law  as  Foreign  Policy.  By  John  A.  Perkins.  Chicago 
and  London:  University  of  Chicago  Press,  1981.  xvi  +  246  pp.  £19-60. 

This  is  a  book  which  will  interest  all  readers  who  are  concerned  with  the  relation  between 
international  law  and  international  politics.  The  author’s  theme  is  summed  up  in  his 
aphorism  that  right  makes  might — in  other  words,  a  foreign  policy  which  is  based  on  a 
commitment  to  international  law  is  more  likely  to  be  politically  effective  than  a  foreign 
policy  which  is  not  based  on  a  commitment  to  international  law.  By  ‘commitment  to  inter¬ 
national  law’  he  means  not  only  a  willingness  to  obey  well-established  rules  of  international 
law,  but  also  a  willingness  to  submit  disputes  to  international  adjudication  and  a  willing¬ 
ness  to  obey  what  he  calls  ‘emerging  law’,  that  is,  principles  such  as  self-determination 
which  are  not  long-established  principles  of  international  law  but  which  many  States  think 
ought  to  be  regarded  as  law.  He  has  some  perceptive  things  to  say  about  some  areas  of 
‘emerging  law’,  especially  non-intervention  in  civil  wars  and  international  rights  of  access 
to  economic  resources. 

Most  of  the  author’s  examples  are  taken  from  United  States  foreign  policy.  Closer 
examination  of  the  foreign  policy  of  other  States  might  have  led  him  to  modify  his 
optimism.  For  instance,  he  correctly  points  out  that  the  United  States  did  not  send  its 
armed  forces  to  support  the  Cuban  insurgents  at  the  Bay  of  Pigs  in  i960  because  it  did  not 
want  to  appear  as  a  blatant  violator  of  international  law  (pp .  3  3  -4) .  But  one  only  has  to  think 
of  the  Soviet  Union’s  invasions  of  Hungary  and  Czechoslovakia  to  realize  that  not  all  States 
are  equally  concerned  with  maintaining  an  appearance  of  acting  legally.  Even  the  United 
States  seems  at  times  to  be  more  concerned  with  maintaining  an  appearance  of  acting 
legally  than  with  actually  acting  legally.  For  instance,  the  authorization  issued  by  the 
Organization  of  American  States  gave  the  United  States  an  appearance  of  acting  legally 
when  it  imposed  a  ‘quarantine’  on  Cuba  during  the  Cuban  missiles  crisis,  but  in  reality  the 
action  of  the  Organization  of  American  States  is  hard  to  reconcile  with  Article  53  of  the 
United  Nations  Charter,  which  forbids  ‘enforcement  action  ...  by  regional  agencies 
without  the  authorization  of  the  Security  Council’  (see  this  Year  Book,  42  (1967),  pp.  175, 
197-203  and  2 1 6- 1 9).  Michael  Akehurst 
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Decisions  of  International  Institutions  before  Domestic  Courts.  By  C.  C. 
Schreuer.  London,  Rome,  New  York:  Oceana  Publications,  Inc.,  1981. 
xiii  +  250  pp.  $35. 

Schreuer  s  book  is  an  ambitious  attempt  to  deal  with  a  wide  topic  of  considerable 
theoretical  and  practical  importance.  He  rejects  traditional  approaches  to  the  question  of 
the  impact  of  decisions  of  international  institutions  on  domestic  courts:  ‘A  jurisprudential 
framework  not  based  on  derivation  from  abstracted  rules  but  on  a  problem-oriented 
examination  of  the  flow  of  authoritative  decisions  is  more  likely  to  lead  to  meaningful 
results’ — and  the  influence  of  McDougal  is  apparent  throughout  this  work.  Certainly 
Schreuer’s  rejection  of  a  simple  monist  or  a  simple  dualist  approach  as  equally  unrealistic 
and  his  dismissal  of  attempts  to  assimilate  international  decisions  to  the  traditional  sources 
of  international  law  provide  a  good  starting-point  for  discussion.  But  his  alternative 
approach  proves  somewhat  disappointing;  the  elaborate  and  at  first  sight  impressive 
framework  of  enquiry  does  not  yield  quite  the  ‘meaningful  results’  hoped  for. 

Of  the  five  intellectual  tasks  he  sets  himself — the  clarification  of  basic  community  goals, 
the  description  of  past  trends  in  decision,  the  analysis  of  conditioning  factors,  the  projec¬ 
tion  of  possible  future  developments  and  the  invention  of  policy  alternatives — the  policy 
questions  are  well  handled.  His  treatment  of  these  is  thorough  and  realistic,  although  his 
conclusions  are  inevitably  rather  general.  Thus  he  argues  that  municipal  courts  should  aim 
for  effective  implementation  of  international  decisions  except  where  this  aim  is  overridden 
by  other  values  such  as  human  rights,  wealth  allocation  and  access  to  municipal  courts. 
However,  the  core  of  the  book,  the  general  description  of  the  actual  practice  of  municipal 
courts  and  of  the  factors  that  influence  their  decisions  (Chapters  2,  3,  6,  7,  9),  does  not 
convey  any  clear  impression  of  the  attitude  of  municipal  courts.  This  is  attributable  partly 
to  the  nature  of  the  subject,  partly  to  Schreuer’s  framework  of  enquiry.  As  to  the  former, 
any  attempt  to  describe  the  impact  of  international  decisions  on  municipal  courts  comes  up 
against  the  problem,  acknowledged  by  Schreuer  and  familiar  in  many  legal  contexts,  but  of 
particular  importance  here,  that  courts  may  not  give  the  true  reasons  for  their  decisions. 
That  is,  a  court’s  avowed  reason  for  not  applying  an  international  decision  may  not  be 
its  true  reason.  So  Schreuer’s  finding  that  municipal  courts  do  not  refuse  to  apply  inter¬ 
national  decisions  on  the  ground  that  they  lack  authority  (anyhow  a  difficult  concept)  is  the 
less  significant,  given  that  the  courts  have  available  to  them  many  other  means  of  avoiding 
the  application  of  international  decisions.  And  municipal  courts  may,  of  course,  simply  not 
refer  to  relevant  international  decisions,  either  through  ignorance  or  advisedly.  The 
subject  matter  of  this  enquiry  is  decidedly  intractable.  This  difficulty  is  compounded  by 
Schreuer’s  framework  of  enquiry;  he  organizes  his  case  material  not  by  country  or  by 
organization  but  according  to  decision  function:  intelligence,  recommendation,  prescrip¬ 
tion,  invocation  and  application.  Since,  as  Schreuer  himself  admits  in  part,  these  categories 
necessarily  overlap  in  practice,  their  use  brings  the  danger  of  empty  formalism  that 
Schreuer  was  so  anxious  to  avoid.  Moreover  the  use  of  this  framework  involves  consider¬ 
able  repetition  between  chapters.  Nor  is  it  always  easy  to  determine  from  the  text  when 
Schreuer  is  describing  actual  practice  rather  than  possible  courses  of  action  open  to  courts 
within  his  framework.  In  contrast,  those  chapters  where  reliance  on  the  framework  is  less 
strong,  those  which  deal  with  narrower,  more  manageable,  though  perhaps  less  interesting, 
topics  such  as  the  legality  and  the  publication  of  international  decisions,  do  give  a  clear 
picture.  This,  then,  is  a  disappointing  book  (especially  to  those  familiar  with  Schreuer’s 
articles  on  this  area,  for  in  them  he  does  not  adopt  the  method  of  enquiry  used  here)  in  that 
the  framework  of  presentation  obscures  rather  than  illuminates  the  significance  of  much 
of  the  material.  Christine  Gray 
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Israel  and  Palestine:  Assault  on  the  Law  of  Nations.  By  Julius  Stone. 
Baltimore  and  London:  Johns  Hopkins  University  Press,  1981.  xvi  + 
223  pp.  £12-25. 

On  3  July  1980  the  Israeli  representative  at  the  United  Nations  asked  the  Secretary- 
General  to  circulate  a  memorandum  by  Julius  Stone  (U.N.  Document  A/3 5/3 16, 
S/ 1 4045),  replying  to  various  studies  commissioned  by  the  General  Assembly’s  Com¬ 
mittee  on  the  Exercise  of  the  Inalienable  Rights  of  the  Palestinian  People.  The  present 
book  is  an  expanded  and  rearranged  version  of  that  memorandum.  It  covers  a  wide  range 
of  issues — the  legal  effects  of  General  Assembly  resolutions,  title  to  territory,  self- 
determination,  the  oil  embargo,  the  use  of  force  and  belligerent  occupation.  Much  of  it  is 
highly  controversial;  for  instance,  the  author  argues  that  the  Jewish  people  was  entitled  to 
the  whole  of  Palestine  under  the  self-determination  principle  as  early  as  1918  (but  he  fails 
to  mention  that  at  that  time  the  Jews  in  Palestine  numbered  only  about  56,000,  out  of  a  total 
population  of  about  700,000).  He  also  argues  that  Israel,  at  the  present  time,  is  entitled  to 
claim  sovereignty  over  all  of  Jerusalem,  the  West  Bank  and  Gaza,  and  is  not  bound  by  the 
rules  on  belligerent  occupation  in  relation  to  those  areas. 

This  is  a  partisan  book.  But  so  was  Grotius’  Mare  Liberum-,  partisan  books  are  not 
necessarily  bad  books.  For  the  most  part,  Professor  Stone’s  arguments  in  this  book  are  as 
elaborate  and  skilful  as  those  in  his  earlier  books.  But  he  also  makes  some  surprising 
mistakes.  For  instance,  on  p.  52  he  says  that  ‘the  whole  paragraph  [of  the  1970  Friendly 
Relations  Declaration]  in  which  these  [sc.  military  occupation  and  acquisition  of  territory 
by  force]  are  forbidden  is  qualified  by  the  description  “resulting  from  the  use  of  force  in 
contravention  of  the  provisions  of  the  Charter”  ’;  in  fact,  of  course,  that  description 
qualifies  only  the  prohibition  of  military  occupation  and  not  the  prohibition  of  the 
acquisition  of  territory  by  force. 

Over  a  period  of  years  United  Nations  resolutions  have  become  increasingly  critical  of 
Israel.  Professor  Stone  ascribes  this  development  to  Arab  threats  to  cut  off  oil  supplies  to 
States  which  do  not  vote  for  such  resolutions.  But  at  the  same  time  he  stresses  that  many 
States  voted  against  such  resolutions,  and  he  produces  no  evidence  that  those  States 
suffered  any  interruption  of  their  oil  supplies.  The  truth  of  the  matter,  it  is  submitted,  is 
that  the  Arab  States  produce  enough  of  the  world’s  supply  of  oil  to  be  able  to  create  a  world¬ 
wide  shortage  and  artificially  high  prices  by  restricting  their  own  production,  but  they  do 
not  produce  enough  of  the  world’s  supply  of  oil  to  be  able  to  cut  off  supplies  to  a  particular 
State;  for  instance,  at  the  end  of  1973  the  Netherlands  circumvented  the  Arab  oil  embargo 
by  increasing  its  purchases  from  non- Arab  producers  such  as  Nigeria.  Probably  the  real 
explanation  for  the  increasingly  anti-Israeli  tone  of  United  Nations  resolutions  is  a  genuine 
disapproval,  by  an  increasing  number  of  member  States,  of  Israel’s  behaviour  in  the 
territories  which  she  captured  in  1967.  Professor  Stone’s  attempts  to  defend  that  behaviour 
are  unlikely  to  convince  anyone  who  is  not  already  dedicated  to  the  Israeli  cause. 

Professor  Stone  is  a  passionate  supporter  of  Israel.  One  cannot  help  wondering  whether 
he  would  do  Israel  a  better  service  by  counselling  the  government  of  Israel  to  follow  more 
moderate  policies,  instead  of  trying  to  provide  a  legal  defence  of  its  present  immoderate 
policies.  Michael  Akehurst 

International  Law  in  The  Netherlands.  Edited  by  H.  F.  van  Panhuys, 
W.  P.  Heere,  J.  W.  Josephus  Jitta,  Ko  Swan  Sir  and  A.  M.  Stuyt. 
Alphen  aan  den  Rijn:  Sijthoff  &  Noordhoff;  Dobbs  Ferry,  New  York: 
Oceana  Publications,  Inc.,  1978-80.  Vol.  I:  xxiv  +  537  pp.,  $54.50;  vol.  II: 
xx  +  388  pp.,  $35.00;  vol.  Ill:  xxix-f  469  pp.,  $37.50. 

The  T.  M.  S.  Asser  Institute,  named  after  a  distinguished  Dutch  jurist  of  the  past,  is 
an  inter-university  institute  in  The  Hague  founded  in  1965  by  the  eight  universities  in  the 
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Netherlands  which  offer  courses  in  public  international  law,  private  international  law  and 
the  law  of  the  European  Communities.  The  present  work  was  initiated  by  the  late  Professor 
van  Panhuys  to  record  the  functioning  of  international  law,  in  the  above  senses,  as  mani¬ 
fested  in  the  practice  of  the  Netherlands.  The  authors  of  the  contributions  to  the  work, 
which  totals  1,400  pages  all  in  English,  consist  of  a  majority  of  academic  writers  and  a 
strong  minority  of  civil  servants,  both  Dutch  and  international. 

In  some  respects  the  history  of  the  Netherlands  from  the  point  of  view  of  international 
law  is  not  dissimilar  to  that  of  the  United  Kingdom — a  far-flung  colonial  empire  held 
together  by  maritime  links,  a  strong  navy  and  consequent  preoccupation  with  the  law  of  the 
sea,  the  emancipation  of  most  of  this  empire,  involvement  in  world  war,  and  finally  partici¬ 
pation  in  European  integration. 

The  first  of  the  three  volumes,  each  of  which  has  its  own  index  and  tables  of  cases, 
statutes  and  treaties,  consists  of  three  parts:  a  historical  account  of  international  law  as 
practised  in  the  Netherlands,  a  part  on  seas  and  waterways  and  a  part  on  the  Netherlands’ 
participation  in  the  international  legal  system.  The  title  of  the  last  part  rather  disguises  its 
contents,  which  consist  of  chapters  on  the  municipal  aspects  of  treaty-making,  recognition 
and  State  succession.  The  second  volume  also  has  three  parts:  the  participation  of  the 
Netherlands  in  international  organization  and  integration,  in  international  criminal  law 
and  in  the  peaceful  settlement  of  disputes  and  disarmament.  The  third  volume  consists  of 
six  parts:  persons  (nationality,  aliens  and  human  rights),  self-determination,  the  protection 
of  foreign  investment,  privileges  and  immunities,  war  and  neutrality,  and  the  relationship 
between  international  law  and  municipal  law  in  the  Netherlands. 

It  is  difficult  to  single  out  particular  articles  for  special  mention  and  all  of  them  are  of 
good  standard.  The  appeal  of  any  specific  article  will  depend  on  the  personal  interests  of 
the  reader.  For  example,  there  is  a  substantial  article  by  Ko  Swan  Sik  on  the  Netherlands 
law  of  nationality  which  is  particularly  interesting  in  view  of  the  discussions  on  the  British 
Nationality  Act,  another  on  recognition  in  Netherlands  theory  and  State  practice  by 
Kuyper  from  which  it  appears  that  the  Netherlands  was  not  a  precedent  for  the  United 
Kingdom’s  recent  change  of  policy  on  the  recognition  of  governments,  and  another  on 
municipal  law  and  international  law  by  Erades  which  points  out  that  it  is  judicial  creativity 
and  not  statute  which  has  permitted  international  customary  law  to  be  applied  in  a 
municipal  context  in  the  Netherlands. 

The  concept  of  Professor  van  Panhuys  in  planning  this  work  was  a  bold  one:  its  com¬ 
pletion  is  a  fine  tribute  to  his  memory.  Geoffrey  Marston 

Internationales  Privatrecht.  By  Frank  Vischer  and  Andreas  von  Planta. 
Second  edition.  Basle  and  Frankfurt:  Verlag  Flelbing  &  Lichtenhahn, 
1982.  xii  +  225  pp.  45  Sw.fr. 

In  1969  Professor  Vischer  of  the  University  of  Basle  contributed  a  survey  of  Swiss 
private  international  law  to  volume  1  of  a  general  work  on  Swiss  private  law.  That  survey 
was  also  separately  available,  though,  annoyingly,  without  an  index.  It  has,  however,  long 
been  out  of  print.  The  learned  author,  assisted  by  Dr.  von  Planta,  has  now  published  a  new 
edition  which  is  intended  to  state  the  present  law. 

This  no  doubt  was  a  most  welcome  undertaking,  though  one  cannot  help  feeling  that 
both  the  moment  of  publication  and  the  method  of  presentation  are  a  little  odd.  The  Swiss, 
to  the  deep  regret  of  many,  intend  to  enact  a  statute  of  some  170  articles  in  order,  not  to 
amend  some  provisions  in  need  of  reform,  but  to  codify  the  whole  of  private  international 
law.  If,  as  is  threatened,  that  statute  comes  into  force  soon,  the  present  work  is  likely  to  lose 
some  of  its  significance,  though  the  text  mentions  many  of  the  proposed  changes.  As 
regards  method,  the  book  is  short  and  far  from  providing  a  complete  analysis  of  the  rich 
practice  and  theory  which  Switzerland  has  produced,  which  has  not  been  reliably  collected 
and  discussed  in  any  modern  treatise  and  which  is  of  great  general  interest  (if  one 
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disregards  some  grave  blunders  such  as  the  decision  BGE  102  i  a  574  which  has  been  much 
discussed,  but  perhaps  wisely  seems  to  have  been  ignored  by  Professor  Vischer). 

The  present  work  may  be  warmly  recommended  to  any  student  who  is  looking  for  first 
aid.  He  will  discover  that  the  authors  do  not  by  any  means  confine  themselves  to  a  state¬ 
ment  of  established  principles,  but  on  many  occasions  put  forward  their  own  views.  Thus 
one  reads  with  great  satisfaction  that  they  advocate  the  adoption  of  the  theory  according  to 
which  a  corporation  is  subject  to  the  law  of  incorporation  and  that  they  thus  reject  the 
practice,  so  inadequately  defended  in  Germany,  which  purports  to  submit  corporations  to 
the  law  of  their  administrative  seat  (p.  62).  The  authors  also  reject  (p.  73)  the  German 
‘scission  theory’  relating  to  the  continued  existence  of  foreign  corporations  which  have 
been  confiscated.  As  regards  confiscation  of  property  situate  within  the  territory  of  the 
confiscating  State,  it  is  cautiously  suggested  (p.  163)  that  in  certain  cases  Swiss  ordre public 
may  preclude  the  recognition  of  the  confiscation;  this  is  certainly  a  step  in  the  right  direc¬ 
tion.  On  p.  175  the  authors  find  it  difficult  to  justify  the  choice  of  a  ‘neutral’  law  for 
contracts  of  an  international  character.  Why  ‘neutrality’  should  not  constitute  a  reasonable 
interest  of  the  parties  remains  unexplained. 

However,  the  authors  have  proved  that  even  a  relatively  short  introduction  may  include 
valuable  material  for  the  practitioner.  It  is  to  be  hoped  that  if  and  when  the  Swiss  enact 
their  statute  Professor  Vischer  will  provide  us  with  a  full-scale  textbook  or  commentary. 

F.  A.  Mann 

The  Law  of  International  Institutions.  By  D.  W.  Bowett.  4th  edition. 
London:  Stevens  &  Sons,  1982.  xv  +  431  pp.  (incl.  index).  £19-00  hard 
cover,  £12-50  paper  cover. 

The  appearance  of  a  new  edition  of  this  useful  book— the  last  edition  was  in  1975 — is 
welcome.  The  scheme  of  the  earlier  editions  has  been  maintained  and  no  radical  changes 
have  been  made,  although  the  process  of  updating  has  added  some  50  pages.  The  treatment 
is  obviously  of  great  assistance  to  students.  At  the  same  time  the  economy  of  the  presenta¬ 
tion  overall  has  not  prevented  the  author  from  providing  more  or  less  refined  accounts  of 
some  difficult  problems,  such  as  the  dissolution  of  international  organizations. 

The  many  uses  to  which  this  manual  can  be  turned  are  exemplified  by  the  succinct 
account  of  international  judicial  institutions  (pp.  255-331)  which  figures  in  the  text. 

Ian  Brownlie 


A  Collection  of  International  Concessions  and  Related  Instruments  ( Con¬ 
temporary  Series).  Vol.  1.  Compiled  and  edited  by  Peter  Fischer  with 
Thomas  W.  Waelde.  London,  Rome,  New  York:  Oceana  Publications, 
Inc.,  1981.  vi  +  505  pp.  (including  index).  $50. 

The  Contemporary  Series  follows  on  from  Professor  Fischer’s  series  of  volumes 
reproducing  concessions  granted  in  the  period  593-1529.  This  new  series  begins  with 
i975>  which  is  the  year  dealt  with  in  the  first  volume.  Eight  agreements  are  included,  the 
‘host’  countries  being  Sierra  Leone,  Colombia,  Mauritania,  Liberia,  Egypt,  Indonesia  and 
Chile  (two  agreements).  Not  all  of  the  agreements  are  concessions  stricto  sensu\  technical 
assistance  and  financing  are  also  covered. 

The  Contemporary  Series  promises  to  be  of  rather  greater  practical  utility  than  its 
predecessor.  There  is  a  good  deal  of  interesting  material  even  in  this  first  volume,  and 
Professor  Fischer  and  his  publishers  are  to  be  congratulated  for  having  embarked  upon  this 
venture. 

Unfortunately,  however,  a  number  of  criticisms  are  necessary.  The  editorial  intro¬ 
ductions  are  useful  so  far  as  they  go,  but  in  some  instances  (especially  at  p .  1 9 1 )  are  too  brief 
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and  insufficiently  analytical.  Also,  although  a  Mr.  Cabe  Shawn  Varges  apparently  looked 
over  the  English  version  of  the  introductory  material  (p.  vi),  unfortunately  he  did  not  do 
a  very  good  job.  Furthermore,  although  it  is  hard  to  predict  exactly  what  material  users  will 
need,  it  could  well  be  argued  that  the  compilers  have  been  insufficiently  selective:  all  sorts 
of  rather  minor  detail,  including  whole  pages  of  signatures,  are  included.  There  also  seems 
to  be  little  evident  consistency  in  the  policy  with  regard  to  the  inclusion  of  different 
language  versions  of  the  same  agreement:  an  agreement  with  Colombia  is  set  out  only  in 
Spanish  (p.  87);  the  English  and  Arabic  texts  of  another  agreement  involving  Egypt  are 
included  at  p.  191;  but  at  p.  97  there  is  only  the  French  text  of  an  agreement  between  a 
Kuwait  Company  and  Mauritania,  though  it  seems  likely  that  an  Arabic  version  also  exists. 
The  introductions  are  photographic  reproductions  of  appallingly  set  typescripts.  The 
agreements  themselves  are  also  photographically  reproduced;  in  some  cases  the  print  is 
very  large,  and  one  wonders  why  some  reduction  in  size  was  not  attempted,  which  would 
have  facilitated  the  inclusion  of  a  greater  amount  of  material  in  a  single  volume,  and  quite 
possibly  some  concomitant  economy  for  purchasers.  Maurice  Mendelson 


United  Nations  Peacekeeping :  Documents  and  Commentary .  Vol.  4:  Europe 
igg-6-igjg.  By  Rosalyn  Higgins.  London:  Oxford  University  Press 
(for  Chatham  House),  1981.  xii  +  419  pp.  (including  index  and  biblio¬ 
graphies).  £40. 

With  this  volume  the  author  completes  her  documentary  survey  of  United  Nations 
peacekeeping  operations.  Volume  1  covered  the  Middle  East,  Volume  2  Asia  and  Volume  3 
Africa  (being  devoted  entirely  to  the  operations  in  the  Congo).  The  present  volume,  which 
is  devoted  to  Europe,  covers  the  Balkans  (the  U.N.  Special  Committee  on  the  Balkans  and 
the  Balkans  Sub-Commission  of  the  U.N.  Peace  Observation  Commission)  and  Cyprus. 
The  material  included  comprises  not  just  U.N.  reports  and  suchlike,  but  also  extracts 
from,  or  summaries  of,  debates.  The  material  is  conveniently  broken  down  into  subject 
headings  (e.g.  ‘Functions  and  Mandate’,  ‘Composition  and  Size’,  ‘Relations  with  Host 
States’  and  so  on).  In  each  instance  there  is  also  a  check-list  of  documents  and  a  biblio¬ 
graphy.  The  reader  is  considerably  assisted  in  finding  his  way  around  this  material  by  a 
clear,  well-informed  and  perceptive  commentary. 

Volumes  1  and  2  of  the  series  received  the  certificate  of  merit  of  the  American  Society 
of  International  Law.  All  of  us  who  are  interested  in  this  field,  be  they  lawyers,  political 
scientists,  historians  or  functionaries,  owe  a  debt  of  gratitude  to  Professor  Higgins  and  to 
her  publishers  for  having  reduced  the  extremely  voluminous  documentation  to  the  present 
convenient  and  easily  comprehended  form. 

Looking  back  over  the  four  volumes,  one  is  struck  by  the  fact  that,  though  U.N.  holding 
operations  were  no  doubt  extremely  useful,  the  Organization  has  made  depressingly  little 
contribution  to  the  permanent  solution  of  the  problems  of  the  areas  to  which  it  has  sent 
peacekeeping  missions.  This  is,  of  course,  less  a  reflection  on  the  institution  than  on  the 
particular  States  which  make  it  up  and  on  the  parties  with  which  it  has  to  deal. 

Maurice  Mendelson 
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DECISIONS  OF  BRITISH  COURTS  DURING 
1982  INVOLVING  QUESTIONS  OF  PUBLIC  OR 
PRIVATE  INTERNATIONAL  LAW 


A.  Public  International  Law* 

Treaty  rights  of  Canadian  Indians — whether  owed  by  United  Kingdom — divisibility 
of  the  Crown — succession  to  governmental  or  treaty  obligations  by  Canada — 
constitutional  status  of  Canada  under  Statute  of  Westminster  1931 

Case  No.  1.  R.  v.  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs ,  ex 
parte  Indian  Association  of  Alberta,  [1982]  2  All  E.R.  1 18,  [1982]  2  W.L.R.  641, 
[1982]  Q.B.  892,  C.A.  &  H.L.,  affirming  Woolf  J.,  The  Times,  10  December  1981, 
p.  6.  This  remarkable  case  was  brought,  by  way  of  an  application  for  judicial 
review,  to  obtain  declarations  that  a  ‘decision’  of  the  Foreign  Secretary 
(announced  in  a  reply  to  a  question  from  a  House  of  Commons  Committee1)  that 
‘all  relevant  treaty  obligations  [with  respect  to  Indians  in  Canada]  in  so  far  as  they 
still  subsisted  became  the  responsibility  of  the  Government  of  Canada  with  the 
attainment  of  independence,  at  the  latest  with  the  Statute  of  Westminster  1931’ 
was  wrong  in  law;  and  further  that  the  Crown  in  right  of  the  United  Kingdom  still 
owes  treaty  and  other  obligations  to  the  Canadian  Indian  peoples.  Leave  to  make 
the  application  for  review  could  easily  have  been  refused  on  technical  grounds: 
that  the  decision  complained  of  was  not  one  affecting  rights  but  one  made  in  the 
course  of  the  legislative  process  and  was  not  a  decision  susceptible  to  review  under 
Order  53,  and  that  the  courts  would  not  grant  a  declaration  on  an  abstract 
question  of  right,  when  it  was  not  alleged  (and,  perhaps,  could  not  be  argued)  that 
any  violation  of  that  right  by  the  Crown  in  right  of  the  United  Kingdom  had 
occurred  or  was  imminent.2  In  fact  the  application  was  entertained,  more  or 
less  on  its  merits,  to  the  level  of  the  House  of  Lords  (where  special  leave  to  appeal 
was  briefly  denied  by  an  Appeal  Committee  of  five),  resulting  in  a  remarkable 
diversity  of  reasoning  and  dicta.  As  Kerr  L.J.  commented: 

However  great  may  be  one’s  sympathy  with  the  grievances  and  aspirations  of  the  Indian 
peoples  of  Canada,  this  court  can  only  concern  itself  with  the  decision  of  justiciable  issues 
on  the  basis  of  law.  The  issue  raised  in  the  declarations  which  are  sought,  quite  apart  from 
any  question  whether  this  should  be  dealt  with  by  any  formal  declaration,  is  in  my  view 
only  justiciable  as  a  matter  of  concession  by  the  court,  faced  with  the  wish  of  the  applicants 
to  have  it  decided  and  of  the  respondents’  non-objection  to  its  decision.  The  reason  is  that 
the  applicants  are  not  asserting  any  breach  of  any  of  the  obligations  on  the  part  of  the 
Crown,  and  are  a  fortiori  not  asking  for  any  relief  or  remedy  in  respect  of  such  obligations. 
Indeed,  it  has  been  virtually  conceded  by  counsel  on  behalf  of  the  applicants,  rightly  in  my 
view,  that  no  such  relief  or  remedy  could  be  obtained  in  our  courts  ...  In  effect,  however, 
the  parties  are  agreed  that  this  court  should  determine  the  abstract  and  bare  issue  as  to  the 

*  ©  Dr.  James  Crawford,  1983. 

1  See  [1982]  2  All  E.R.  1 18  at  p.  122. 

2  Cf.  de  Smith.’  s  Judicial  Review  of  Administrative  Action  (4th  edn.,  ed.  J.  M.  Evans,  1980),  p.  571. 
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situs  of  obligations  which  are  ultimately  owed  by  the  Crown,  whether  in  right  or  respect  of 
the  United  Kingdom  on  the  one  hand  or  of  the  Dominion  or  provinces  of  Canada  on  the 
other.  Since  we  have  heard  full  argument  on  this  issue  over  several  days,  whereas  the 
position  in  this  respect  was  different  before  Woolf  J.  who  dismissed  the  application  for 
other  reasons,  I  think  that  we  should  express  our  views  on  this  issue.3 

In  truth  the  case  constituted  an  element  in  the  applicants’  campaign  for  amend¬ 
ment  or  rejection  of  the  Canada  Bill,  the  second  reading  of  which  was  held  shortly 
after  the  determination  of  this  case.4  The  Canada  Act  1982  was  rapidly  passed, 
and  assented  to  by  the  Queen  as  Queen  of  Canada.  The  Constitution  scheduled  to 
that  Act  provided  in  part: 

25.  The  guarantee  in  this  Charter  of  certain  rights  and  freedoms  shall  not  be  construed 
so  as  to  abrogate  or  derogate  from  any  aboriginal,  treaty  or  other  rights  or  freedoms  that 
pertain  to  the  aboriginal  peoples  of  Canada,  including  (a)  any  rights  or  freedoms  that  have 
been  recognized  by  the  Royal  Proclamation  of  October  7,  1763;  and  (b)  any  rights  or 
freedoms  that  may  be  acquired  by  the  aboriginal  peoples  of  Canada  by  way  of  land  claims 
settlement. 

35.  (1)  The  existing  aboriginal  and  treaty  rights  of  the  aboriginal  peoples  of  Canada  are 
hereby  recognized  and  affirmed. 

(2)  In  this  Act,  ‘aboriginal  peoples  of  Canada’  includes  the  Indian,  Inuit  and  Metis 
peoples  of  Canada.5 

The  Act  was  passed  notwithstanding  that  other  actions  brought  by  Canadian 
Indians  were  pending.  In  particular  in  two  actions,  Manuel  v.  Attorney -General 
and  Noltcho  v.  Attorney -General, 6  the  plaintiffs  eventually  sought,  respectively, 
declarations  that  the  Canada  Act  was  ultra  vires  or  void  because  it  had  not  been 
assented  to  by  ‘Canada’  as  required  by  the  Statute  of  Westminster  1931,  and 
declarations  that  the  Act  amounted  to  a  repudiation  of  the  obligations  of  the 
Crown  under  subsisting  treaties  with  the  Indian  nations  of  Canada,  which  treaties 
subsisted  as  treaties  properly  so-called.  Megarry  V.-C.  struck  out  both  statements 
of  claim  as  disclosing  no  cause  of  action.  The  plaintiffs  in  the  first  case,  Manuel 
v.  Attorney-General,  appealed  unsuccessfully.  The  Court  of  Appeal  held  that 
section  4  of  the  Statute  of  Westminster  1931  (assuming,  without  deciding,  that 
compliance  with  it  is  a  prerequisite  to  the  validity  of  later  United  Kingdom 
legislation  altering  the  law  of  Canada)  required  only  that  the  later  legislation 
declare  that  the  Dominion  of  Canada  had  requested  and  consented  to  its  enact¬ 
ment;  whether  such  consent  has  actually  been  given  is  non-justiciable  in  a  United 
Kingdom  court.7  This  part  of  the  case  concerns  constitutional  rather  than 
international  law  and  will  not  be  discussed  here.8 

The  second  action,  Noltcho  v.  Attorney -General,  was  substantially  an  attempt 

3  [1982]  2  All  E.R.  1 18  at  pp.  130-1. 

4  See  Hansard,  H.L.  Debs.,  vol.  428,  cols.  758-9:  18  March  1982. 

6  s.  37  provides  for  a  constitutional  conference  to  consider,  inter  alia,  ‘the  identification  and 
definition  of  the  rights’  of  the  aboriginal  peoples  of  Canada. 

6  [1982]  3  W.L.R.  821;  [1982]  3  All  E.R.  822. 

7  [1982]  3  W.L.R.  821  at  pp.  845-6  per  Slade  L.J.  The  House  of  Lords  refused  leave  to  appeal: 
[1983]  1  W.L.R.  1. 

8  A  different  way  of  responding  to  the  claim  may  have  been  to  hold  that  -section  4  is  ex  facie  con¬ 
cerned  only  with  the  conditions  upon  which  United  Kingdom  legislation  will  form  part  of  the  law  of  a 
Dominion,  and  that  the  United  Kingdom  courts  have  no  jurisdiction  to  determine,  as  a  matter  of  law, 
what  the  law  of  a  Dominion  in  any  particular  respect  is. 
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to  relitigate  the  issues  raised  by  the  Indian  Association  of  Alberta  case,  although 
the  plaintiffs  in  Noltcho  attempted  to  distinguish  the  earlier  decision,  for  example 
by  relying  upon  the  treaties  as  ‘treaties  properly  so-called’.  Megarry  V.-C.  held 
the  two  cases  to  be  indistinguishable  and  struck  out  the  statement  of  claim.  From 
this  decision  there  was  no  appeal. 

The  ratio  of  the  Alberta  case,  as  confirmed  by  the  Noltcho  case,  is  plainly,  in  the 
words  of  Lord  Diplock,  that  ‘any  obligations  of  the  Crown  in  respect  of  the  Indian 
peoples  ot  Canada  .  .  .  are  the  responsibility  of  Her  Majesty’s  government  in 
Canada,  and  it  is  the  Canadian  courts  and  not  the  English  Courts  that  alone  have 
jurisdiction  to  determine  what  those  obligations  are’.9  However,  a  variety  of 
reasons  were  ‘accumulated’10  in  support  of  this  conclusion  in  the  two  cases.  These 
may  be  discussed  in  turn. 

(a)  The  status  of  the  Proclamation  of  1763  and  the  Indian  treaties 

By  a  Proclamation  of  1763  and  subsequent  treaties,  the  Crown  made  various 
undertakings  to  Indian  tribes  in  Canada,  which  were  the  source  of  the  obligations 
relied  on  by  the  plaintiffs.  The  binding  effect  of  the  Proclamation  and  treaties  was 
not  contested  by  counsel  for  the  Attorney-General  or  for  the  Government  of 
Canada  as  intervenors,  and  in  the  event  their  status  was  not  discussed  in  detail 
in  either  case.  Woolf  J.  at  first  instance  had  been 

prepared  to  accept  .  .  .  that  the  treaty  obligations,  not  being  treaties  between  independent 
sovereign  states,  might  be  capable  of  adjudication  by  municipal  courts.11 

Kerr  L.J.  pointed  out  that 

.  .  .  although  the  relevant  agreements  with  the  Indian  peoples  are  known  as  ‘treaties’,  they 
are  not  treaties  in  the  sense  of  public  international  law.  They  were  not  treaties  between 
sovereign  States,  so  that  no  question  of  state  succession  arises.12 

On  the  other  hand,  May  L.J.,  obiter,  thought  that  at  least  the  earlier  ‘Maritime 
Treaties’  were  ‘merely  articles  of  submission’.13  Lord  Denning  confined  himself 
to  citing  some  of  the  treaties  (including  a  ‘delightful  little  treaty  with  the 
Micmacs’14),  and  to  emphasizing  their  binding  character  as  promises  ‘so  long  as 
the  sun  rises  and  the  river  flows’.15 

The  plaintiffs’  difficulty  in  the  Alberta  case  was  that,  if  the  treaties  were  treated 
as  municipal  law  instruments  or  as  giving  rise  to  municipal  legal  obligations,  these 
were  patently  obligations  under  Canadian  law  and  (almost  as  certainly)  owed  by  the 
Crown  in  right  of  Canada.  In  the  Noltcho  case,  partly  to  assist  in  distinguishing 
the  Alberta  case,  partly  to  overcome  this  difficulty,  and  partly  perhaps  to  underline 
the  argument  that  the  ‘Indian  nations’  retain  some  international  status,  it  was 
expressly  claimed  that  the  treaties  were  ‘treaties  properly  so  called’.  For  the  pur¬ 
poses  of  the  Attorney-General’s  application  to  strike  out,  this  assertion  had  to  be 
accepted  as  true.  But  if  it  was  true  (given  that  the  treaties  had  not  been  implemented 
as  part  of  United  Kingdom  law16),  then  it  followed  that  the  plaintiffs  were  not 

9  [1982]  2  All  E.R.  1 18  at  p.  143.  10  loc.cit. 

11  The  Times,  10  December  1981,  p.  6.  12  [1982]  2  All  E.R.  1 18  at  p.  131 . 

13  At  p.  140.  The  later  treaties  may  well  have  been  different:  at  pp.  141-2. 

14  Atp.  124;  cf.  p.  126.  15  Atpp.  129-30. 

16  Provisions  to  enable  some  of  the  treaties  to  be  implemented  were  given  the  ‘force  of  law’  by  the 

British  North  America  Act  1930,  s.  1. 
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entitled  to  declarations  as  to  the  effect  of  those  treaties  as  international  instruments. 
In  the  event  Sir  Robert  Megarry  V.-C.  did  not  have  to  discuss  their  status. 

I  do  not  think  that  I  need  to  explore  the  status  of  the  treaties  and  consider  whether  or  not 
they  were  treaties  properly  so-called.  [I]n  the  Alberta  case  Kerr  L.J.  said  that  they  were 
not;  and  although,  of  course,  this  may  very  well  be  right,  it  was  obiter  and  stands  on  its  own. 
In  any  case,  as  I  have  said,  [counsel  for  the  Attorney- General]  had  to  accept  that  for  the 
purposes  of  this  motion  he  must  regard  them  as  treaties,  while  for  his  part  [counsel  for  the 
plaintiff]  had  to  accept  that  he  could  not  claim  a  declaration  that  the  treaties  were  binding 
on  the  Crown  in  right  of  the  United  Kingdom,  or  that  the  Crown  had  wrongfully 
repudiated  the  treaties.  I  decide  nothing  about  them  or  about  the  further  point  whether  a 
declaration  that  the  treaties  are  subsisting  treaties  properly  so-called  made  with  the  British 
Crown  should  be  made,  without  more,  or  whether  such  a  declaration  would  be  refused  as 
not  amounting  to  the  grant  of  any  ‘relief’.17 

( b )  The  divisibility  of  the  Crown 

All  three  members  of  the  Court  of  Appeal  in  the  Alberta  case  recognized  the 
‘truism’  that  the  Crown  had  become  divisible  for  the  purposes  of  the  attribution  of 
governmental  obligations  by  the  time  of  the  Statute  of  Westminster  1931.  There 
was,  however,  some  disagreement  as  to  when  this  happened.  According  to  Lord 
Denning  M.R.,  the  ‘settled  doctrine  of  constitutional  law  that  the  Crown  was  one 
and  indivisible’18  applied  throughout  the  eighteenth  and  nineteenth  centuries, 
and  was  only 

.  .  .  changed  in  the  first  half  of  this  century,  not  by  statute,  but  by  the  constitutional  usage 
and  practice.  The  Crown  became  separate  and  divisible,  according  to  the  particular 
territory  in  which  it  was  sovereign.  This  was  recognised  by  the  Imperial  Conference  of 
1926  .  .  .  Thenceforward  the  Crown  was  no  longer  single  and  indivisible.  It  was  separate 
and  divisible  for  each  self-governing  dominion  or  province  or  territory.19 

On  the  other  hand  Kerr  L.J.,  emphasizing  the  domestic  or  municipal  nature 
of  the  obligations  in  question,  thought  that  the  divisibility  of  the  Crown,  and  the 
attribution  to  particular  colonial  polities  of  obligations  incurred  by  the  Crown 
with  respect  to  their  territory,  occurred  at  a  far  earlier  stage.  As  soon  as  there  is  a 
representative  legislature  in  a  colony,  perhaps  even  earlier  on  the  establishment  of 
a  separate  executive  and  judicial  system,  obligations  of  the  Crown  in  respect  of 
that  colony  fall  to  be  performed  by  the  Crown  in  right  of  the  Government  in  that 
colony.  He  continued: 

This  being  the  position  in  relation  to  a  dependent  colony,  the  government  of  a  dominion 
is  clearly  in  an  a  fortiori  position,  and  neither  of  these  forms  of  established  government 
within  the  Commonwealth  present  any  constitutional  problem  for  present  purposes.  In 
times  long  past  there  was  such  a  problem,  when  many  of  the  territories  which  are  now 
within  the  Commonwealth  had  not  yet  been  opened  up  for  settlement,  or  even  fully 
discovered,  and  there  was  no  established  government  on  behalf  of  the  Crown  .  .  . 
Subsequently,  as  the  overseas  territories  gradually  came  to  be  settled  and  colonised,  there 
may  have  been  an  indeterminate  and  intermediate  stage  of  constitutional  development  in 
many  cases,  when  it  was  uncertain  whether  rights  and  obligations  concerning  the  overseas 
territory  arose  in  right  or  respect  of  the  Crown  here  or  of  the  emerging  forms  of  local 
administration  overseas.  This  may  still  have  been  the  position  at  the  time  of  the  eighteenth 
century  ‘Maritime  Treaties’  and  of  the  royal  proclamation  of  1763,  although  all  these 

17  [1982]  3  W.L.R.  821  at  p.  837. 

19  At  pp.  127-8. 


18 


[1982]  2  All  E.R.  1 18  at  p.  123. 
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contain  references  to  the  then  emerging  colonial  governments  of  what  later  became  the 
eastern  provinces  of  Canada  and  the  eastern  states  of  America.  However  ...  it  is 
unnecessary  to  determine  what  was  the  resulting  situs  of  the  rights  and  obligations  of  the 
Crown  in  these  territories  at  that  time,  since  the  subsequent  constitutional  development  of 
Canada  in  my  view  puts  the  present  issue  beyond  doubt.20 

It  seems  that  May  L.J.  in  substance  agreed: 

Another  consequence  of  this  process  of  evolution  from  a  single  undivided  imperial 
Crown  ...  is  that  as  different  territories  within  the  Commonwealth  attained  self- 
government  to  a  greater  or  less  extent,  acquired  the  right  to  legislate  on  some  and 
ultimately  all  matters  within  and  affecting  that  territory,  and  thus  to  raise  the  finance  to 
enable  them  to  manage  their  own  affairs,  so  pro  tanto  did  any  rights  or  obligations  of  what 
had  been  the  Imperial  Crown,  that  is  to  say  the  Crown  in  right  of  the  United  Kingdom, 
devolve  on  the  Crown  in  right  of  the  particular  territory  concerned.  This  divisibility  of 
the  Crown  was  recognised  by  the  courts  in  this  country  at  a  relatively  early  stage  in  the 
evolution  from  Empire  to  Commonwealth.21 

It  is  doubtful  whether  the  concept  of  the  ‘divisibility  of  the  Crown’  is  a  useful 
one  in  this  context.  Clearly  the  colonial  governments  of  the  Crown  acquired  a 
separate  legal  personality,  by  operation  of  law  or  by  virtue  of  their  constituent 
instruments,  at  an  early  stage  in  their  development.  For  a  long  time  the  Imperial 
government  insisted  on  the  formula  of  the  ‘indivisibility  of  the  Crown’,  in  par¬ 
ticular  to  avoid  the  internationalization  of  inter-governmental  dealings  within 
the  Empire.  But  the  question  is  always  the  legal  effect  or  situs  of  particular 
transactions  or  obligations  according  to  the  relevant  rules  of  law,  including 
conflicts  of  law.  So  far  as  international  law  is  concerned,  it  is  one  of  the  legal  status 
(whether  as  a  State  or  as  a  territorial  legal  person  not  qualifying  as  a  State)  of  the 
entities  involved  and,  in  relation  to  consensual  transactions,  of  their  intention  in 
entering  into  these  transactions.  In  neither  context  is  the  ‘divisibility  of  the 
Crown’  more  than  a  (not  particularly  helpful)  way  of  expressing  a  conclusion.  It 
follows  that,  in  the  absence  of  any  more  detailed  account  of  the  Proclamation  and 
the  Indian  treaties,  the  approach  taken  by  Kerr  and  May  L.J  J.  is  to  be  preferred  to 
the  more  categorical  one  of  Lord  Denning  M.R. 

(c)  Locus  of  obligations  under  the  Proclamation  and  treaties 

The  view  taken  on  the  question  of  ‘indivisibility’  clearly  affected  the  conclusion 
each  judge  reached  on  the  locus  and  transfer  of  obligations  under  the  Proclama¬ 
tion  and  treaties.  Of  course  it  was  agreed  that  these  were  now  vested  in  the  Crown 
in  right  of  Canada,  and  it  followed  that,  under  the  Crown  Proceedings  Act  1947, 
no  proceedings  could  be  brought  in  respect  of  such  obligations  against  the  Crown 
in  right  of  the  United  Kingdom.22  But  there  was  some  disagreement  as  to  how  this 
occurred.  According  to  Lord  Denning,  the  treaty  obligations  were  initially  ‘the 
obligations  of  the  Crown,  the  single  and  indivisible  Crown’.23  But,  as  a  result  of 

20  Atpp. 131-2.  21  Atp.  136. 

22  s.  40  (2)  (b).  The  Secretary  of  State  could  have  certified  conclusively  under  s.  40  (3)  that  the 
liability  of  the  Crown  here  arose  ‘otherwise  than  in  respect  of  His  Majesty’s  Government  in  the  United 
Kingdom’,  but  forbore  to  do  so.  Parliament  had,  however,  virtually  done  so  in  the  British  North 
America  Act  1930,  which  acknowledges  that  the  treaties  referred  to  in  the  scheduled  inter¬ 
governmental  agreements  created  obligations  for  the  Government  of  Canada:  e.g.  Schedule  (1), 
Art.  11.  23  [1982]  2  All  E.R.  1 18  at  p.  127. 
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the  important  constitutional  change  (‘the  divisibility  of  the  Crown’)  which 
reached  its  fruition  in  1926, 

those  obligations  which  were  previously  binding  on  the  Crown  simpliciter  are  now  to  be 
treated  as  divided.  They  are  to  be  applied  to  the  dominion  or  province  or  territory  to  which 
they  relate:  and  confined  to  it.  Thus  the  obligations  to  which  the  Crown  bound  itself  in  the 
royal  proclamation  of  1763  are  now  to  be  confined  to  the  territories  to  which  they  related 
and  binding  only  on  the  Crown  in  respect  of  those  territories,  and  the  treaties  by  which  the 
Crown  bound  itself  in  1 875  are  to  be  confined  to  those  territories  and  binding  on  the  Crown 
only  in  respect  of  those  territories.  None  of  them  is  any  longer  binding  on  the  Crown  in 
respect  of  the  United  Kingdom.24 

On  this  view  what  occurred  was  something  very  like  a  succession  of  States  in 
respect  of  these  obligations.  By  contrast,  Kerr  L.J.  thought  that  the  obligations 
were  either  Canadian  ab  initio,  or  vested  very  early  in  the  relevant  Canadian  polity 
in  accordance  with  the  legal  rules  relative  to  Crown  obligations  in  a  colony, 
already  formulated: 

We  are  only  concerned  with  the  question  whether  any  of  these  [powers  and  responsi¬ 
bilities]  remain  vested  in  the  Crown  in  right  or  respect  of  the  United  Kingdom.  On  the 
basis  of  the  principles  discussed  earlier  in  this  judgment,  and  of  the  British  North  America 
Act  1867  and  its  successors,  there  can  in  my  view  be  no  doubt  that  the  answer  to  this  is  in 
the  negative.  So  far  as  rights  and  obligations  in  relation  to  the  Indian  peoples  of  Canada  are 
concerned,  the  entire  devolution  of  these  from  the  Crown  in  right  of  what  is  now  the 
United  Kingdom  to  the  Crown  in  right  of  the  Dominion  or  provinces  of  Canada,  is  .  .  . 
confirmed  by  numerous  Canadian  enactments,  both  federal  and  provincial,  culminating  in 
the  consolidated  Indian  Act  1970.  This  derives  its  ultimate  constitutional  authority  under 
the  Crown  from  s  91  (24)  of  the  1867  Act  .  .  .  and  deals  comprehensively  with  all  matters 
concerning  the  Indian  peoples.  The  devolution  to  Canada  of  all  legislative  and  executive 
powers  in  this  regard  is  therefore  complete.25 

This  was  (in  respect  of  any  obligations  owed  by  the  Crown  in  right  of  the  United 
Kingdom)  a  form  of  devolution  by  operation  of  law,  but  it  was  an  application  of 
Imperial  constitutional  law,  and  had  nothing  to  do  with  international  law  or  the 
independence  of  Canada.26 

It  is  not  clear  whether  May  L.J.  agreed  on  this  point  with  Lord  Denning  or  with 
Kerr  L.J.  He  agreed  with  Kerr  L.J.  that  some  of  the  treaties  (especially  the 
Alberta  treaty)  were  concluded  with  the  Crown  in  right  of  Canada.27  He  con¬ 
cluded  that  any  obligations  owed  by  the  Crown  in  right  of  the  United  Kingdom 
devolved  to  Canada  by  operation  of  law  some  time  between  1 867  and  1 93 1 ,28  but 
he  did  not  specify  in  further  detail  when  or  how  this  occurred. 

It  is,  therefore,  difficult  to  state  precisely  how  the  devolution  of  obligations,  if 
there  was  one,  occurred.  But  that  it  did  occur  is  clear.  As  Sir  Robert  Megarry 
concluded  in  the  Noltcho  case,  basing  himself  on  the  assumption,  required  by  the 
pleadings,  that  the  obligations  were  owed  by  the  Crown  in  right  of  the  United 
Kingdom: 

The  Crown’s  promises  were  made  by  the  Crown  as  sovereign.  If  sovereignty  is 
transferred,  the  obligation  to  do  sovereign  acts  can  no  longer  remain  with  the  sovereign 
which  no  longer  has  sovereignty  over  the  territory  where  the  acts  are  to  be  performed.  No 
doubt  such  cases  will  often  be  dealt  with  by  statute  ...  In  such  cases  argument,  or  at  least 

26  At  pp.  134-5. 


24  At  p.  128. 

27  Atpp.  141-2. 


26  At  p.  135;  cf.  May  L.J.  at  p.  142. 

28  Atp.  140. 
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the  primary  argument,  is  likely  to  be  advanced  on  the  construction  and  operation  of  the 
statute  .  .  .  But  that  does  not  show  that  nothing  save  statute  will  do.  The  Alberta  case  shows 
that.  Just  how  the  doctrine  works  may  seem  to  be  obscure,  but  that  is  no  doubt  due  to  our 
frail  vision:  what  the  Alberta  case  shows  is  that  somehow  it  does  work,  and  work  beyond 
a  peradventure.  I  cannot  read  a  promise  that  the  treaty  obligation  in  this  case  should  always 
bind  the  British  Crown  as  preventing  the  British  Crown  from  transferring  or  altering 
sovereignty,  or  as  binding  the  British  Crown  to  carry  out  obligations  when  it  no  longer  has 
the  power  to  do  so.29 

(d)  Justiciability  of  the  obligations 

Once  it  was  established  that  the  obligations  were  owed  by  the  Crown  in  right  of 
Canada,  it  followed  that  they  were  not,  as  matters  of  law  or  as  the  subject  of  a 
declaration  of  right,  justiciable  before  the  courts  of  the  United  Kingdom.  Since 
they  related  not  to  United  Kingdom  but  to  Canadian  law,  that  conclusion  might 
have  been  thought  to  follow  in  any  event.  Woolf  J.  had  declined  to  decide  the  issue 
on  the  ground  that  it  was  a  matter  for  the  two  governments,  not  for  the  United 
Kingdom  courts.30  May  L.J.  held  that  to  declare  Canadian  law  in  the  circum¬ 
stances  would  be  ‘contrary  to  the  comity  existing  between  independent  nations’.31 
The  plaintiffs  in  the  Alberta  case  accordingly  obtained  no  declaration  from  the 
court.  But  in  a  case  brought  essentially  for  political  reasons,  they  did  not  go  away 
entirely  empty  handed,  but  with  Lord  Denning’s  ringing  peroration. 

There  is  nothing,  so  far  as  I  can  see,  to  warrant  any  distrust  by  the  Indians  of  the 
government  of  Canada.  But,  in  case  there  should  be,  the  discussion  in  this  case  will 
strengthen  their  hand  so  as  to  enable  them  to  withstand  any  onslaught.  They  will  be  able  to 
say  that  their  rights  and  freedoms  have  been  guaranteed  to  them  by  the  Crown,  originally 
by  the  Crown  in  respect  of  the  United  Kingdom,  now  by  the  Crown  in  respect  of  Canada, 
but,  in  any  case,  by  the  Crown.  No  parliament  should  do  anything  to  lessen  the  worth  of 
these  guarantees.  They  should  be  honoured  by  the  Crown  in  respect  of  Canada  ‘so  long 
as  the  sun  rises  and  river  flows’.  That  promise  must  never  be  broken.32 

In  constitutional  litigation,  as  in  life,  what  cannot  be  done  directly  may 
sometimes  be  done  indirectly,  especially  by  Lord  Denning. 

Foreign  act  of  State — non-justiciability  in  municipal  courts  of  transactions  of  foreign 
sovereign  States — conspiracy  between  State  and  private  corporation  to  deprive  third 
party  of  access  to  sea  bed  through  extension  of  territorial  sea — counterclaim  arising 
from  same  transactions  as  tort  within  the  jurisdiction — discovery  against  foreign 
State  or  private  litigant  of  State  documents — legal  professional  privilege  in  respect  of 
international  claims  or  dispute  settlement 

Case  No.  2.  Buttes  Gas  and  Oil  Co.  v.  Hammer  and  another  (Nos.  2  and  3); 
Occidental  Petroleum  and  another  v.  Buttes  Gas  and  Oil  Co.  and  another  (Nos.  1 
and  2),  [1981]  3  All  E.R.  616,  [1981]  3  W.L.R.  787,  H.L.;  [1980]  3  All  E.R.  475, 
[1980]  3  W.L.R.  668,  [1981]  Q.B.  223,  C.A.;  [1975]  Q.B.  557,  [1975]  2  W.L.R. 
425,  [1975]  2  All  E.R.  51,  C.A.  For  a  long  time  now — indeed,  since  the  ‘integra¬ 
tion’  of  the  various  systems  of  law  applied  by  the  different  courts,  which  occurred 
in  the  century  following  the  Restoration — the  common  law  with  respect  to 
international  law  issues  has  been  equivocal  and  poorly  articulated.  In  particular 

29  [1982]  3  W.L.R.  821  atp.  839. 

[1982]  2  All  E.R.  1 18  atp.  143. 


31 


30  Above,  n.  1 1 .  And  cf.  Case  No.  2,  below. 

32  Atpp.  129-30. 
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it  has  suffered  from  a  potential  conflict  of  principles  continuously  claimed  as 
coexisting — on  the  one  hand,  that  international  law  is  ‘part  of  the  law  of 
England’33;  on  the  other,  ‘that  the  transactions  of  independent  States  between 
each  other  are  governed  by  other  laws  than  those  which  municipal  courts 
administer’.34  The  conflict  is  obvious  enough;  English  courts  administer  the  law 
of  England  which  is  said  to  include  international  law,  but  do  not,  so  it  is  said, 
administer  international  law  in  relation  to  the  transactions  of  States,  which  trans¬ 
actions  have  always  been  precisely  the  subject  of  the  rules  of  international  law. 
The  conflict  between  these  asserted  principles  was  the  central  issue  in  this  case, 
which  is,  correspondingly,  of  great  importance.  Unfortunately  its  importance  is 
not  matched  by  the  guidance  it  gives,  and  the  basic  conflict  remains  unresolved. 

(a)  The  history  of  the  litigation 

Abu  Musa  is  an  island  in  the  Persian  Gulf,  40  miles  distant  from  two  Arab 
Emirates  of  Sharjah  and  Umm  al  Qaiwain,  a  little  further  from  the  opposite  coast 
of  Iran.  Until  December  1971,  the  two  Emirates  were  in  special  treaty  relations 
with  the  United  Kingdom,  which  none  the  less  regarded  them  as  independent 
States.35  On  the  termination  of  special  treaty  relations,  they  formed  the  United 
Arab  Emirates,  but  for  all  relevant  purposes  the  relations  between  Sharjah  and 
Umm  al  Qaiwain,  and  between  them  and  other  States,  were  governed  by  inter¬ 
national  law.  Both  Emirates  and  the  United  Kingdom  recognized  Sharjah  as 
sovereign  over  Abu  Musa:  this  was  disputed  by  Iran  which  itself  claimed  the 
island. 

In  1949  the  two  Emirates  with  British  approval  claimed  the  continental  shelf 
adjacent  to  their  territories,  delimitation  to  be  effected  subsequently  ‘on 
justifiable  principles’.36  In  1964  they  agreed  on  a  sea  (or  sea  bed)  boundary 
between  them  by  establishing  an  equidistance  line  between  their  adjacent  terri¬ 
tories,  but  without  specifying  its  effect  on  the  island  which  lay  only  slightly  to  the 
Sharjah  side  of  that  line.  As  both  Emirates  then  claimed  a  three-mile  territorial 
sea,  it  was  assumed  (at  least  by  the  United  Kingdom)  that  the  sea  bed  boundary 
around  Abu  Musa  followed  the  territorial  sea  boundary.37  On  this  assumption, 
the  sea  bed  lying  to  the  east  of  the  three-mile  limit  around  the  island  belonged  to 
Umm  al  Qaiwain. 

In  November  and  December  1969  the  two  oil  companies,  Occidental  Petroleum 
Ltd.  and  Buttes  Gas  and  Oil  Co.,  obtained  concessions  with  respect  to  the  terri¬ 
tory  and  sea  bed  under  their  jurisdiction,  from  respectively  Umm  al  Qaiwain  and 
Sharjah.  In  consequence  it  was  assumed  that  Occidental  had  the  right  to  extract 
oil  from  the  sea  bed  on  the  Umm  al  Qaiwain  side  of  the  1964  equidistance  line,  and 
beyond  3  miles  from  Abu  Musa,38  including  the  spot  9  miles  from  Abu  Musa 
where  oil  was  in  fact  found.  But  Occidental  was  excluded  from  its  discovery  by 
the  action  of  the  Ruler  of  Sharjah  in  issuing  a  decree  extending  the  territorial 

33  Triquet  v.  Bath  (1764),  3  Burr.  1478;  Trendtex  Trading  Corporation  v.  Central  Bank  of  Nigeria, 
[1977]  Q.B.  529,  at  p.  554  per  Lord  Denning  M.R. 

34  Cook  v.  Sprigg,  [1899]  A.C.  572  at  p.  578  per  Lord  Halsbury  L.C. 

36  See  [1981]  3  All  E.R.  616  at  pp.  625-6  per  Lord  Wilberforce. 

36  See  El-Hakim,  The  Middle  Eastern  States  and  the  Law  of  the  Sea  (1979},  pp.  31-3,  201. 

37  Ibid.,  p.  252  n.  190.  Occidental  argued  that  this  was  a  sea,  not  a  sea  bed,  boundary. 

38  Occidental’s  concession  contained  a  map  to  this  effect.  Both  concessions  were  approved  by  the 
United  Kingdom  government. 
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sea  to  12  miles  from  its  coast  (including  Abu  Musa).  This  decree  was  dated 
io  September  1969  but  was,  according  to  Occidental,  issued  only  in  April  1970 
and  fraudulently  backdated,  in  collusion  with  Buttes,  in  order  to  make  the  oil  find 
within  Sharjah’s  jurisdiction  at  the  time  of  the  grant  of  concession  to  Buttes,  and 
thereby  to  exclude  Occidental  from  the  site.  Under  pressure  from  the  United 
Kingdom  and  after  the  intervention  of  Iran,  the  Ruler  of  Umm  al  Qaiwain 
ordered  Occidental  not  to  operate  on  the  disputed  site:  a  drilling  rig  being  towed 
to  the  site  by  Occidental  was  turned  back  by  a  British  naval  vessel.  Subsequently  a 
Memorandum  of  Understanding  was  concluded  between  Iran  and  Sharjah 
whereby  oil  resources  under  the  Buttes  concession  out  to  12  miles  were  shared 
equally  between  Iran  and  Sharjah,  and  parts  of  Abu  Musa  were  occupied  by  both 
States.  The  agreement  was  in  the  nature  of  a  modus  vivendi,  and  the  underlying 
territorial  dispute  remained  unresolved.39 

In  October  1970  Occidental’s  president,  Armand  Hammer,  gave  a  press  con¬ 
ference  in  London  in  which  he  accused  Buttes  of  conspiring  with  the  Ruler  of 
Sharjah  so  as  to  deprive  Occidental  of  its  rights  over  the  site.  Buttes  sued  Hammer 
and  Occidental  for  slander,  obtaining  leave  to  serve  the  writ  out  of  the  juris¬ 
diction.40  The  defendants  pleaded  justification  in  respect  of  the  alleged  slander 
and  counterclaimed  against  Buttes  for  damages  for  fraudulent  conspiracy  in 
respect  of  the  same  facts.  They  also  sued  Buttes  and  its  chairman,  John  Boreta,  for 
libel  in  respect  of  a  company  circular  issued  in  the  United  States  but  also,  it  was 
alleged,  technically  ‘published’  in  the  United  Kingdom,  which  had  stated  that 
legal  actions  by  Occidental  in  the  affair  were  entirely  without  merit. 

At  the  same  time,  litigation  was  pending  in  the  United  States.  Between  1971 
and  1978  a  large  number  of  actions  were  instituted  there  by  Occidental.  These 
were  eventually  dismissed  and  further  proceedings  enjoined,  on  the  basis  that  the 
claims  involved  acts  of  State  or  political  questions  not  justiciable  before  United 
States  courts.41 

Although  not  the  only  litigation  of  the  issue,  the  English  proceedings  were 
complex  and  lengthy.  Buttes  applied  to  strike  out  the  conspiracy  counterclaims 
and  the  particulars  of  justification  on  grounds  of  act  of  State:  they  succeeded 
before  a  single  judge  (May  J.)  in  respect  of  the  former  only,  but  this  decision  was 
varied  by  the  Court  of  Appeal,  which  reinstated  the  conspiracy  counterclaim.42  In 
1979,  Master  Warren  ordered  production  of  numerous  documents  by  Buttes, 
rejecting  objections  to  discovery  based  on  ‘foreign  State  privilege’  and  legal 
professional  privilege.  On  appeal,  McNeill  J.  upheld  the  objections  based  on  legal 
professional  privilege  but  rejected  those  based  on  foreign  State  privilege.  The 
Court  of  Appeal  affirmed  this  decision,  but  on  grounds  of  public  interest 
immunity.43  Leave  to  appeal  from  this  decision  was  granted  by  the  House  of 
Lords,  which  at  the  same  time  discharged  its  earlier  refusal  of  leave  to  appeal  and 


39  For  the  agreement  see  El-Hakim,  op.  cit.  above  (n.  36)  at  pp.  208-10.  Buttes  agreed  to  these 
arrangements:  ibid,  at  pp.  210-11.  For  discussion  of  the  dispute  and  its  settlement  see  ibid., 
pp.  122-8. 

40  [1971]  3  All  E.R.  1025,  C.A. 

41  See,  e.g.  Occidental  Petroleum  Corporation  v.  Buttes  Gas  and  Oil  Co.,  33 1  F.  Supp.  92  (California, 
D.C.,  1971);  affd.  461  F.  2d  1261  (1972);  cert,  den.,  409  U.S.  950  (1972);  Occidental  of  Umm  al 
Oaywayn  Inc.  v.  A  Certain  Cargo,  557  F.  2d  1 196  (5th  Circuit,  1978);  cert,  den.,  442  U.S.  928  (1979). 
For  comment,  Martragono,  Lawyer  of  the  Americas,  vol.  1 1  (1979),  PP-  205-27. 

42  f1 975]  Q.B.  557.  The  House  of  Lords  refused  leave  to  appeal. 

[1981]  Q.B.  223. 
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granted  leave  to  appeal  from  the  Court  of  Appeal’s  1975  decision  on  the  ‘act  of 
State’  point.44 

The  United  Kingdom  Government  twice  declined  to  intervene  in  the  case, 
either  generally  or  to  object  to  the  disclosure  of  documents.  However,  the 
Permanent  Under- Secretary  of  State  did  support  the  principle  that  ‘confidential 
communications  between  States  should,  in  the  public  interest,  not  be  adduced  in 
evidence  without  the  consent  of  the  States  concerned’.45 

The  House  of  Lords  allowed  Buttes’  appeal  against  the  1 975  decision,  ordering 
that,  on  Buttes’  consenting  to  their  claim  in  slander  being  stayed  (as  they  had 
offered  to  do),  the  counterclaim  in  conspiracy  should  also  be  stayed.  Lord 
Wilberforce  delivered  the  only  judgment,  the  other  members  of  the  House 
concurring.  Since  the  effect  was  to  stay  the  proceedings  entirely,  the  House  did 
not  have  to  consider  the  claim  to  discovery  or  the  objections  of  public  interest 
immunity  or  legal  professional  privilege.  However,  these  had  been  rather  fully 
discussed  below,  and  some  reference  to  them  is  required  before  the  basic  issue  of 
non-justiciability  or  act  of  State  is  dealt  with. 

(b)  Foreign  State  or  public  interest  immunity 

Buttes  (and,  indirectly,  the  Ruler  of  Sharjah)  objected  to  disclosure  of  various 
documents  which  had  been  given  to  Buttes  in  confidence  and  which  related  to  the 
dispute.46  It  was  argued  that  the  common  law  recognized  or  should  recognize  a 
category  of  ‘foreign  State  privilege’  analogous  to  the  domestic  ‘Crown  privilege’ 
or  public  interest  privilege.  The  argument  was  rejected  by  both  Master  Warren 
and  McNeill  J.  on  grounds  of  novelty,  and  of  the  impossibility  of  the  court’s 
weighing  the  public  interest  of  a  foreign  State  in  non-disclosure  with  the  litigants’ 
(and  the  local  public)  interest  in  discovery  and  a  fair  trial.47 

Foreign  State  privilege  was  not  as  such  contended  for  before  the  Court  of 
Appeal,  and  all  members  of  the  Court  expressed  their  agreement  with  the  view 
that  no  such  privilege  exists.48  However,  two  members  of  the  Court,  having 
declined  to  recognize  a  separate  privilege  of  foreign  States  in  confidential 
documents,  in  effect  reintroduced  a  form  of  privilege  under  the  description  of 
public  interest  immunity.  Donaldson  L.J.  said: 

The  public  interest  in  the  maintenance  of  international  comity — a  standard  of 
international  behaviour  which  can  be  epitomised  as  ‘do  as  you  would  be  done  by,’  is  very 
great.  The  courts  are  wholly  independent  of  the  executive,  but  they  are  an  emanation  of  the 
Crown  and  they  act  in  the  name  of  the  Crown.  Giving  the  fullest  weight  to  the  public 
interest  in  the  achievement  of  justice  between  litigants,  I  have  no  doubt  that  this  is  more 
than  counterbalanced  in  this  case  by  the  public  interest  in  refraining,  in  the  name  of  the 
Crown,  from  ordering  the  disclosure  for  inspection  of  the  documents,  the  subject  matter  of 
this  application.  All  of  them  are  impressed  by  a  seal  of  confidentiality  from  which  Buttes 
have  not  been  released  by  the  Ruler  of  Sharjah.  Indeed,  he  has  continually  reaffirmed  his 

44  [1980]  1  W.L.R.  1440.  45  See  [1981]  Q.B.  223  atp.  247. 

46  These  documents  were,  for  the  most  part,  copies  the  property  of  Buttes.  Had  they  been  the 
property  of  the  Ruler  he  could  probably  have  pleaded  sovereign  immunity  with  respect  to  them:  cf.  at 
pp.  251,  255  per  Donaldson  L.J. 

47  See  the  judgment  of  Master  Warren,  unreported,  8  January  1979,  p.  9,  concluding  that  there  is  no 
‘consensus  of  civilized  states’  requiring  the  protection  of  confidential  documents  in  private  hands  as 
a  matter  of  international  law  or  comity. 

48  [1981]  Q.B.  233  at  p.  247  per  Lord  Denning  M.R.;  at  p.  251  per  Donaldson  L.J.;  at  p.  262  per 
Brightman  L.J. 
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insistence  upon  that  confidentiality  being  maintained.  In  many  cases  the  nature  of  the 
documents  is  such  that  other  heads  of  state  would  be  entitled  equally  to  demand  that  their 
confidentiality  be  maintained.  In  so  far  as  any  of  the  documents  were  received  otherwise 
than  from  the  ruler,  they  were  communications  or  records  which  came  into  existence  or 
were  acquired  by  Buttes  only  because  Buttes  were  invited  by  the  ruler  to  take  part  in  and  be 
privy  to  confidential  negotiations  with  other  states  and  with  the  mediator.49 

Similarly  Brightman  L.J.  said: 

In  my  view  it  is  in  the  public  interest  of  the  United  Kingdom  that  the  contents  of 
confidential  documents  addressed  to,  or  emanating  from  sovereign  states,  or  concerning 
the  interests  of  sovereign  states,  arising  in  connection  with  an  international  territorial 
dispute  between  sovereign  states,  shall  not  be  ordered  by  the  courts  of  this  country  to  be 
disclosed  by  a  private  litigant  without  the  consent  of  the  sovereign  states  concerned.  I  think 
that  such  an  immunity  is  a  public  interest  of  the  United  Kingdom  and  I  think  that  it  out¬ 
weighs  the  public  interest  that  justice  shall  be  administered  on  the  basis  of  full  disclosure  of 
all  relevant  unprivileged  documents.  It  is  analogous  to,  but  is  clearly  distinguishable  from 
the  public  interest  immunity  which  may  attach  to  confidential  documents  of  Her  Majesty’s 
Government.  The  resolution  of  a  territorial  dispute  between  sovereign  states  is  a  political 
question  and  it  is  undesirable  that  an  English  court  should  be  seen  to  be  forcing  the  disclosure 
of  documents,  prima  facie  of  a  confidential  nature,  for  the  ostensible  purpose  of  pronounc¬ 
ing,  albeit  indirectly,  on  the  merits  of  such  a  dispute  .  .  .  The  ‘public  interest’  which  I  have 
endeavoured  to  define  should,  in  my  view,  carry  decisive  weight  in  the  present  case.50 

There  is  no  very  great  difference  between  the  rejected  foreign  State  immunity  and 
public  interest  immunity  formulated  in  these  terms.  In  particular  the  Court 
managed  without  difficulty  to  carry  out  the  balancing  of  interests  which  the  lower 
courts  had  thought  impossible. 

An  advantage  of  expressing  the  immunity  as  one  of  the  public  interest  of  the 
forum  is  that  it  may  better  enable  the  court  to  obtain  evidence  or  assistance  from 
the  executive  (although  in  this  case  the  executive  declined  to  give  it).  How  far 
assistance  can  go,  like  much  else  here,  remains  to  be  seen.  Presumably  the  Crown, 
which  can  waive  public  interest  immunity,  can  also  waive  it  in  cases  involving 
confidential  documents  of  foreign  States.  But  in  the  absence  of  any  clear  rule  of 
international  law  protecting  documents  of  this  kind,51  the  law  of  public  interest 
immunity  provided  for  the  time  being  the  best  vehicle  through  which  confidential 
documents  of  foreign  States  could  be  protected  in  a  proper  case. 

Lord  Denning  M.R.  rejected  the  claim  to  discovery  not  so  much  on  the  basis  of 
public  interest  immunity  as  because,  as  a  matter  of  discretion,  the  courts  should 
exercise  judicial  restraint  in  such  a  politically  controversial  case.  He  concluded: 

[The]  power  to  order  discovery  is  discretionary.  There  have  grown  up  rules  about  legal 
professional  privilege,  public  interest  and  the  like  .  .  .  but  whenever  a  new  case  arises,  it 
comes  back  to  discretion.  This  is  to  my  mind  a  new  case.  The  object  of  the  discovery  here 
is  to  condemn  the  Ruler  of  Sharjah  and  Buttes  as  conspirators— conspiring  together  to 

49  Atp.  256.  60  Atp.265. 

51  Above,  n.  47.  Donaldson  L.J.  was  impressed  by  the  analogy  of  diplomatic  archives  and 
documents  (cf.  Vienna  Convention  on  Diplomatic  Relations  1961,  Art.  24),  on  the  basis  that  ‘it  would 
be  more  than  a  little  odd  if  these  documents,  which  are,  or  are  copies  of,  documents  of  the  head  of  state 
himself,  should  enjoy  less  protection  than  documents  of  his  diplomatic  agents’  (at  p.  255).  But  the 
‘documents  of  the  mission’  protected  by  Art.  24  are  documents  in  the  possession  or  ownership  of  the 
mission.  Art.  24  does  not  establish  the  inviolability  of  documents  emanating  from  a  mission  but  in 
private  hands,  unless  at  least  these  remain  in  some  way  in  the  control  of  the  mission.  Cf.  Denza, 
Diplomatic  Law  (1976),  p.  116 
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extend  the  territorial  waters  of  the  Ruler  of  Sharjah — so  as  to  defraud  Occidental.  In  the 
exercise  of  their  discretion,  the  courts  should  not  give  their  aid  to  discovery  made  with  that 
object — so  contrary  to  the  comity  of  nations — not  at  any  rate  when  the  Ruler  of  Sharjah 
objects.  Nor  in  a  case  which  has  dragged  on  so  long  that  it  is  high  time  it  was  brought  to 
an  end.52 

Although  these  may  be  relevant  considerations  in  assessing  a  claim  based  on 
public  interest  immunity,  the  difficulty  with  using  them  in  this  way  is  their  openly 
discretionary  nature,  as  Brightman  L.J.  pointed  out.53  It  may  be  that  Lord 
Denning  was  regretting  his  earlier  decision  on  the  act  of  State  point,  and  was  using 
considerations  of  non-justiciability  to  preclude  a  party  to  duly  constituted  legal 
proceedings  from  prosecuting  them  (if  ‘prosecuting’  is  not  too  strong  a  term  for 
a  decade  of  litigation).  It  does  not  seem  right  to  allow  someone  to  run  a  race  blind¬ 
fold  against  sighted  competition. 

(c)  Legal  professional  privilege 

For  present  purposes  the  interesting  question  was  whether  legal  professional 
privilege  attached  to  communications  between  the  Ruler  and  his  legal  advisers 
which  related,  first,  to  international  legal  matters  (independent  of  the  United 
Kingdom)  and,  secondly,  to  pending  litigation  in  different  jurisdictions,  includ¬ 
ing  international  dispute-settlement  procedures  (a  formal  mediation  having 
occurred  between  Sharjah  and  Iran).  In  the  Court  of  Appeal  the  case  was  decided 
on  grounds  of  public  interest  immunity,  but  Lord  Denning  (with  whom  on  this 
point  Brightman  L.J.  substantially  agreed)  went  on  to  discuss  legal  professional 
privilege.  He  thought  that  legal  advice  (in  Arabic)  prepared  by  a  Jordanian  judge 
on  the  legal  status  of  the  sea  bed  was  privileged  as  a  communication  between 
lawyer  and  client  for  the  purposes  of  advice.54  Similarly,  submissions  in  a  dossier 
prepared  for  the  mediation  were  also  privileged.55  Although  there  was  no  detailed 
discussion,  this  is  helpful  authority  in  an  obscure  area  of  the  law. 

(d)  Foreign  act  of  State  or  non- justiciability 

But  the  crux  of  the  case  was  the  justiciability  of  the  underlying  dispute,  as  the 
Court  of  Appeal  clearly  realized  in  deciding  on  the  issues  of  discovery  in  1980. 
The  problem  here  arose  from  the  Court’s  1974  decision  allowing  the  conspiracy 
claim  to  go  forward  (along  with  the  plea  of  justification  to  the  slander).  The  Court 
then  thought  that  the  claims  for  conspiracy  and  slander  were  indistinguishable  in 
this  respect.  But  it  is  suggested  that  this  was  not  so.  Even  had  the  slander  been 
published  outside  the  jurisdiction  (and  apart  from  considerations  of  forum  con¬ 
veniens  etc.)  the  justification  pleaded  should  have  been  justiciable  since  it  was  the 
co-conspirator  who  demanded  that  the  Court  in  effect  ‘sit  in  judgment’  on  its 
acts.56  Had  the  Ruler  of  Sharjah  himself  sued  for  slander,  he  could  hardly  at 
the  same  time  have  had  struck  out  the  only  relevant  and  available  defence, 
on  the  ground  of  non-justiciability  or  act  of  State.  It  is  difficult  to  see  how  the 
co-conspiratorial  corporation  could  be  in  a  better  position.  To  put  it  another  way, 
were  such  a  defence  available  in  this  situation,  it  would  not  be  open  to  a  British 
subject  to  plead  justification  in  the  event  of  a  defamation  action  by  an  accomplice 

52  At  p.  242.  53  At  p.  262.  54  At  pp.  244-5. 

66  At  pp.  245-6.  See  also  Brightman  L.J.  at  p.  268. 

66  Cf.  Duke  of  Brumwickv.  King  of  Hanover  (1848),  2H.L.C.  iatp.  175  per  Lord  Cottenham  L.C. 
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to  some  criminal  or  tyrannous  act  of  a  foreign  sovereign  which  the  defendant  had 
publicly  denounced.5.  Nor  is  it  sufficient  (as  suggested  by  counsel  for  Buttes)  to 
do  justice  to  the  parties  in  such  a  case  by  staying  the  action.  If  the  statement  was 
right,  why  should  it  not  have  been  made?  If  wrong,  why  should  not  the  parties 
defamed  be  allowed  to  sue?  In  either  case,  the  court  must  determine  the  truth  of 
the  matter  on  appropriate  evidence  (including,  if  relevant,  evidence  of  inter¬ 
national  law  and  fact). 

It  was  quite  another  thing,  however,  to  allow  the  counterclaim  based  on  the  tort 
of  conspiracy  to  proceed.  It  is  true  that  (no  doubt  for  their  own  forensic  reasons) 
counsel  for  neither  party  sought  to  support  the  distinction,  and  that  Roskill  L.J., 
in  particular,  based  his  judgment  on  the  undesirability  of  striking  out  any  part  of 
the  pleadings  unless  the  inadmissibility  was  manifest.58  But  both  Roskill  L.J.59 
and  Lord  Denning60  thought  it  ‘illogical’  to  distinguish  the  two  claims,  since  they 
arose  out  of,  and  equally  required  proof  of,  the  same  set  of  facts.  It  is,  with  respect, 
difficult  to  agree:  there  may  well  be  significant  logical  and  legal  differences 
between  claims  based  on  the  same  set  of  facts.  Here,  the  slander  claim  was  locally 
situate,  and  if  the  argument  here  is  accepted,  there  was  no  ground  for  denying 
jurisdiction  to  the  courts.61  On  the  other  hand,  the  conspiracy  claim  was  clearly 
a  claim  based  on  the  legality  of  foreign  State  transactions  in  a  very  direct  sense. 
A  claim  by  one  foreign  corporation  against  another  relating  to  the  instigation  of 
various  foreign  governmental  acts  abroad  was  not  self-evidently  one  suitable  for 
adjudication  by  British  courts,  and  it  was  hard  to  see  how  it  could  become  more  so 
by  virtue  of  the  intervention  of  the  British  Government  ‘as  a  matter  of  policy  in 
the  course  of  its  relations  with  another  State  .  .  ,’.62  Quite  apart  from  the  problem 
of  double  actionability,63  such  a  claim  raised  in  issue  if  not  the  validity,  at  any  rate 
the  legality,  of  the  acts  of  the  governments  concerned:  in  particular  this  would  be 
so  if  the  locus  delicti  were  determined  to  be  the  site  of  the  disputed  claim. 

This  distinction  is  supported  by  international  law  itself,  which  (as  avowedly 
‘part  of  the  law  of  England’)  an  English  court  might  have  been  forgiven  for 
examining  more  closely.  No  international  law  rule  suppresses  freedom  of  speech 
on  international  affairs,  so  as  to  preclude  a  defence  of  justification  to  defamation 
actions  brought  by  co-conspirators  of  States  or  States  themselves.  International  law 
requires  a  minimum  standard  of  justice,  including  access  to  the  courts  of  persons 
(including  foreigners  and  foreign  States)  whose  civil  rights  (here,  reputation  and 
integrity)  have  been  wrongfully  attacked.64  On  the  other  hand,  international  law 
directly  regulates  certain  inter-State  transactions  (including  boundary  delimita¬ 
tion,  maritime  claims  and  the  settlement  of  territorial  disputes  between  States)  in 

57  Cf.  [i975]Q-B.  557  at  p.  574 per  Lord  Denning  M.R.  68  Atp.578. 

69  Atpp.  576,  581.  60  Atp.  574. 

61  This  is  not  to  say  that  the  slander  claim  might  not  have  been  liable  to  be  stayed  as  an  abuse  of 
process  of  the  court,  either  because  of  delay  in  prosecuting  it  or  because  the  parties  were  using  it  as  a 
vehicle  for  contesting  a  dispute  about  something  else.  The  latter  objection  could  not  apply  here,  how¬ 
ever,  since  with  the  conspiracy  claim  allowed  to  proceed,  that  ‘something  else’  was  in  issue  in  the  case. 

62  Cf.  E.  C.  S.  Wade,  ‘Act  of  State  in  English  Law’,  this  Year  Book,  15  (1934),  pp.  98-1 12  at  p.  103; 
Nissan  v.  Attorney-General,  [1970]  A.C.  179  at  p.  231  per  Lord  Wilberforce.  See  [1981]  3  All  E.R.  616, 
at  pp.  625-7  per  Lord  Wilberforce  (rejecting  this  argument  although  ‘the  most  formidable’  of  the 
arguments  for  Buttes). 

63  Cf.  [1975]  Q.B.  557  at  p.  575  per  Lord  Denning  M.R. 

64  This  is  not  to  say  that  international  law  requires  municipal  legal  protection  of  rights  to  reputa¬ 
tion,  but  only  that,  if  these  are  in  fact  protected  by  local  law,  that  protection  should  be  available  to 
parties  without  discrimination. 
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such  a  way  as  to  exclude  those  disputes  from  the  jurisdiction  of,  amongst  others, 
the  courts  of  foreign  States.65  This  is  not  to  say  that  municipal  courts  can  never 
pronounce  upon  such  disputes.  In  various  indirect  ways,  and  especially  as 
between  private  parties,  it  may  well  be  necessary  for  them  to  do  so,  and  in  doing 
so  they  should,  no  doubt,  apply  or  at  least  have  regard  to  international  law,  which 
an  English  court  (especially  since  it  is  incorporated  in  English  law)  should 
recognize  as  the  law  proper  to  such  transactions.  But  in  the  absence  of  consent 
such  disputes  cannot  be  made  directly  the  subject  of  compulsory  municipal 
judicial  settlement  (any  more  than  of  compulsory  international  judicial  settle¬ 
ment).66 

Two  consequential  problems  arise.  A  court  could  decline  to  recognize  this 
principle  and  assert  its  jurisdiction:  municipal  courts  are,  for  the  most  part,  used 
to  compulsory  jurisdiction  and  unused  to  jurisdiction  based  on  consent.  In  that 
case  its  decision  (if  ‘direct’  in  the  relevant  sense)  might  well  constitute  a  form  of 
intervention,  and  to  that  extent  would  attract  the  international  responsibility  of 
the  State.  Common  law  courts  have  always  avoided  excess  of  jurisdiction  of  this 
kind,  just  as  they  have  condemned  it  in  others.67  And  the  policy  of  the  common 
law  ought  not  to  be  in  doubt  here,  since,  we  are  told,  international  law  is  part  of  the 
law  of  the  land. 

More  relevantly,  a  court,  disturbed  at  the  consequences  of  exercising  jurisdic¬ 
tion  and  at  the  complexity  of  the  issues,  might  prefer  not  to  go  so  far  as  it  could, 
under  accepted  rules  of  jurisdiction  and  international  law.  It  might  prefer  not 
to  do  justice  to  litigants  in  cases  with  international  elements,  even  if  there  would 
be  no  impropriety  in  doing  so.  Whether  a  court  should  do  this  is  to  some  extent 
a  matter  of  its  own  traditions  and  experience  and  of  analogy  with  related  areas  of 
law.  The  tradition  of  the  common  law  has  always  been  to  do  justice  to  litigants 
whenever  it  was  proper  and  procedurally  possible  to  do  so  (for  example  in  cases 
against  foreign  States  in  respect  of  non-immune  transactions68).  But  at  the  very 
least  one  would  expect  a  rule  of  restraint  (excluding  local  jurisdiction  where  it 
might  be  exercised  as  a  matter  of  international  law)  to  be  framed  so  as  to  give 
guidance,  so  as  to  distinguish  between  fundamental  jurisdictional  barriers  and 
cases  of  mere  restraint,  and  so  as  not  to  exclude  access  to  justice  in  a  wider  class  of 
cases  than  really  necessary. 

The  second  consequential  problem  involves  the  distinction  between  indirect 
and  direct  exercises  of  jurisdiction,  especially  in  cases  involving  private  parties. 
This  is  not  the  place  for  a  full  account,  and  no  doubt  difficult  cases  can  be 
imagined.  But  the  reality  of  that  distinction  seems  clear.  The  international  dispute 
is  directly  involved  when  it  is  itself  the  subject  of  the  litigation,  not  merely  a 
relevant  fact  or  as  a  subsidiary  aspect  of  a  party’s  case,  and  especially  where  the 

66  For  elaboration  of  this  point  see  Crawford,  American  Journal  of  International  Law ,  75  (1981), 
pp.  820-69,  at  pp.  856-7. 

66  It  will  not  be  often  that  this  principle  falls  to  be  applied  by  a  municipal  court.  For  the  most  part 
cases  involving  it  will  be  excluded  already  under  other  rules  (especially  rules  of  conflicts  of  law 
referring  the  validity  or  actionability  of  transactions  to  the  lex  situs  or  the  lex  locus  acti).  But  the 
application  of  such  rules  is  uncertain  in  cases  of  maritime  disputes,  and  it  is  not  surprising  that  the 
problem  here  arose  over  such  a  dispute. 

67  Cf.  Rio  Tinto  Zinc  Corporation  v.  Westinghouse  Electric  Corporation ,  [1978]  A.C.  547;  this  Year 
Book,  49  (1978),  pp.  282-5. 

68  Thus  in  The  Philippine  Admiral,  once  it  was  established  that  international  law  permitted  juris¬ 
diction  to  be  exercised,  the  decision  to  do  so  followed  as  a  matter  of  justice  to  the  parties:  [1977] 
A.C.  373,  at  pp.  402-3- 
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gist  of  the  action  is  to  determine  or  to  reopen  that  dispute  in  the  sense  of  affecting 
the  rights  of  the  participants  or  some  of  them  arising  directly  from  it.69  And  a  dis¬ 
tinction  between  the  consequential  effect  on  private  parties  of  State  acts  and  their 
direct  validity  or  legality  is  least  likely  to  exist  in  cases  of  associative  liability  such 
as  conspiracy. 

These  issues  are,  no  doubt,  difficult  and  controversial,  and  different  formula¬ 
tions  are  possible.  But  they  were  barely  addressed  in  the  House  of  Lords. 

Lord  Wilberforce’s  speech  recognizes,  though  it  does  not  develop,  a  distinction 
between  cases  ‘directly’  and  ‘indirectly’  involving  international  transactions.70 
But  beyond  that  it  rests  on  a  bare  assertion  of  a  general  rule,  the  consequences  of 
which  for  the  future  remain  quite  unclear.  He  said: 

the  essential  question  is  whether,  apart  from  such  particular  rules  as  I  have  discussed  .  .  . 
there  exists  in  English  law  a  more  general  principle  that  the  courts  will  not  adjudicate  upon 
the  transactions  of  foreign  sovereign  states.  Though  I  would  prefer  to  avoid  argument  on 
terminology  it  seems  desirable  to  consider  this  principle,  if  existing,  not  as  a  variety  of  ‘act 
of  state’  but  one  for  judicial  restraint  or  abstention.  ...  In  my  opinion  there  is,  and  for  long 
has  been,  such  a  general  principle  starting  in  English  law,  adopted  and  generalised  in  the 
law  of  the  United  States  of  America,  which  is  effective  and  compelling  in  English  courts. 
This  principle  is  not  one  of  discretion,  but  is  inherent  in  the  very  nature  of  the  judicial 
process.71 

And  after  considering  the  English  and  United  States  authorities  and  approving 
the  United  States  version  of  the  act  of  State  doctrine  as  applied  to  the  transactions 
in  issue  here,  he  concluded: 

It  would  not  be  difficult  to  elaborate  on  these  considerations,  or  to  perceive  other 
important  inter-state  issues  and/or  issues  of  international  law  which  would  face  the  court. 
They  have  only  to  be  stated  to  compel  the  conclusion  that  these  are  not  issues  upon  which 
a  municipal  court  can  pass.  Leaving  aside  all  possibility  of  embarrassment  in  our  foreign 
relations  (which  it  can  be  said  have  not  been  drawn  to  the  attention  of  the  court  by  the 
executive)  there  are — to  follow  the  Fifth  Circuit  Court  of  Appeals — no  judicial  or 
manageable  standards  by  which  to  judge  these  issues,  or  to  adopt  another  phrase  (from  a 
passage  not  quoted),  the  court  would  be  in  a  judicial  no-man’s  land:  the  court  would  be 
asked  to  review  transactions  in  which  four  sovereign  states  were  involved,  which  they  had 
brought  to  a  precarious  settlement,  after  diplomacy  and  the  use  of  force,  and  to  say  that  at 
least  part  of  these  were  ‘unlawful’  under  international  law.  I  would  just  add,  in  answer  to 
one  of  the  respondents’  arguments,  that  it  is  not  to  be  assumed  that  these  matters  have  now 
passed  into  history,  so  that  they  now  can  be  examined  with  safe  detachment.72 

It  will  be  clear  from  what  has  been  said  above  that  the  writer  agrees  with  the 
conclusion  actually  reached  with  respect  to  the  conspiracy  claim.  But  Lord 
Wilberforce  based  the  conclusion  not  on  an  analysis  of  that  claim  (compared  with 
the  defamation  claim),  nor  of  the  requirements  of  international  law,  but  on  a  rule 

69  In  Buttes  No.  2  in  1975,  Lord  Denning  argued  that  the  conspiracy  claim  was  ‘indirect’  because 
the  defendants  were  not  challenging  the  validity  of  the  foreign  decree,  merely  claiming  damages  for 
its  consequences:  [1975]  Q.B.  557  at  p.  574.  But  the  damages  for  conspiracy,  if  awarded,  would 
presumably  have  equalled  Occidental’s  loss  as  a  result  of  the  decree,  thus  challenging  it  in  a  very  direct 
way.  The  damages  for  slander  might  well  have  been  nominal  and  certainly  would  have  borne  no 
relation  to  Occidental’s  loss  of  the  field. 

70  [1981]  3  All  E.R.  616  at  pp.  624-5.  That  it  is  not  the  same  distinction  as  argued  for  here  appears  at 
p.  625,  since  Lord  Wilberforce  applies  it  to  exclude  the  plea  of  justification  as  well  as  the  conspiracy 
counterclaim. 

71  Atp.  628. 


72  Atp.  633. 
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couched  in  such  wide  terms  (‘adjudicate  upon  the  transactions  of  foreign  states’) 
as  to  threaten  even  further  the  coherence  of  the  law  in  this  field.  What  was 
the  court  doing  in  Oppenheimer  v.  Cattermole ,73  in  the  Westinghouse  case,74  in 
Trendtex 75  or  I  Congreso  del  Partido ,76  if  not  adjudicating  upon  the  transactions 
of  foreign  States?  If  it  is  said  that  the  rule  is  restricted  to  sovereign  transactions, 
then  by  what  criterion  do  States  cease  to  act  sovereignly  (if  not  a  criterion  of  or 
derived  from  international  law),  and  why  is  not  the  application  of  that  criterion 
itself  a  form  of  adjudication?  Lord  Wilberforce’s  reference  to  the  ‘lack  of  judicial 
or  manageable  standards’,  whether  or  not  appropriate  to  the  Abu  Musa  dispute, 
seems  to  suggest  that  these  standards  are  inherently  absent  in  cases  involving  the 
transactions  of  foreign  States.  But  the  courts  have  not  hesitated  to  find  such 
judicial  or  manageable  standards  in  a  wide  variety  of  contexts:  in  determining 
whether  foreign  decrees  are  expropriatory,  whether  an  extraditable  crime  is 
‘political’,  whether  a  State’s  action  is  a  ‘governmental’  or  ‘commercial’  trans¬ 
action,  and  so  on.  How  is  one  to  distinguish  these  areas  from  the  transactions  of 
States  not  subject  to  ‘judicial  or  manageable  standards’? 

Moreover  Lord  Wilberforce’s  rejection  of  the  conspiracy  counterclaim  was 
accompanied  by  a  rejection  of  the  defence  of  justification  to  the  slander.  He  said: 

The  plea  of  justification  made  by  Occidental  in  the  slander  action  raises  the  same  issues 
as  the  conspiracy  counterclaim  and  is  for  the  same  reason  not  capable  of  being  entertained 
by  the  court.  In  these  circumstances  a  problem  might  arise  if  Buttes  was  to  insist  on  the 
action  proceeding:  to  allow  it  to  proceed  but  deny  Occidental  the  opportunity  to  justify 
would  seem  unjust,  although  Buttes  suggests  that  there  are  precedents  for  such  a  situation 
being  accepted  by  the  court.  However,  in  the  event,  Buttes  has,  in  its  summons  of  i  ith  July 
1980,  offered  to  submit  to  a  stay  on  the  claim,  if  the  counterclaims  are  stayed.  Buttes  should 
be  held  to  this  offer.77 

The  view  that  the  plea  of  justification  was  non-justiciable  has  already  been 
criticized.  It  involves  the  application  of  a  general,  undiscriminating  rule  of  non¬ 
justiciability  which  denies  the  guidance  available  from  international  law,  and 
could  in  other  circumstances  do  significant  injustice  to  litigants.  Although  the 
result  of  the  case  is  neither  unfortunate  nor  surprising,  it  is  regrettable  that  it 
was  arrived  at  in  this  way.78 

Nationality — ‘C’  Class  Mandate — Western  Samoa — whether  person  born  in 
Western  Samoa  in  1946  a  natural  born  British  subject — relevance  of  League  of 
Nations  Council  resolution  of  1923 — the  law  of  New  Zealand 

CaseNo.  j.  Falema’iLesaw.  Attorney-General  of  New  Zealand,  [1982]  3  W.L.R. 
898,  P.C.  One  might  have  been  forgiven  for  thinking  that  problems  of  the 
nationality  of  inhabitants  living  under  the  League  of  Nations  mandate  system, 
once  so  earnestly  debated,  had  ceased  to  be  relevant,  with  the  termination  or 
transfer  to  trusteeship  of  all  but  one  of  the  mandated  territories.  But,  as  this  case 
amply  demonstrates,  the  status  of  territory  significantly  affects  personal  status, 
and  may  produce  effects  long  after  the  territory’s  status  has  disappeared  or 
changed. 

It  is  clear  beyond  question  that  the  conferment  of  a  mandate  under  Article  22  of 

73  [1976]  A. C.  249.  74  Above,  n.  67.  75  [1977]  Q.B.  529. 

78  [1981]  2  All  E.R.  1064.  77  [1981]  3  All  E.R.  616  at  p.  633. 

78  And  see  the  criticism  by  Collier,  Cambridge  Law  Journal,  40  (1982),  pp.  18-21. 
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the  Covenant  did  not  involve  the  transfer  or  acquisition  of  sovereignty  by  the 
mandatory  over  the  mandated  territory.'9  This  is  true  even  for  those  ‘C’  class 
mandates  which  were  to  be  administered  ‘as  an  integral  portion’  of  the  mandatory 
State.  It  followed  that  mandated  territories  administered  by  Great  Britain  or  the 
Dominions  were  not  regarded  as  part  of  the  dominions  of  the  Crown,  but  were, 
in  British  constitutional  law,  administered  under  the  Foreign  Jurisdiction  Act 
1890. 80  It  also  followed,  although  the  point  was  not  expressly  dealt  with  in  the 
mandate  instruments,  that  inhabitants  of  the  mandated  territory  did  not  auto¬ 
matically  acquire  the  nationality  of  that  State.81  In  some  cases  it  was  proposed  to 
confer  the  mandatory’s  nationality  upon  some  classes  of  the  inhabitants  of  the 
territory:  this  was  done  for  example  by  South  Africa  with  respect  to  former 
German  inhabitants  of  South  West  Africa.  But  the  League  of  Nations  was  sus¬ 
picious  of  any  action  by  a  mandatory  that  implied  annexation  or  assimilation 
of  the  mandated  territory,  and  in  no  case  was  there  a  general  conferment  of  the 
mandatory’s  nationality  on  all  or  most  of  the  inhabitants.  The  League  of  Nations 
Council,  after  studying  the  problem,  resolved  in  April  1923  that: 

1 .  The  status  of  the  native  inhabitants  of  a  mandated  territory  is  distinct  from  that  of  the 
nationals  of  the  Mandatory  power  and  cannot  be  identified  therewith  by  any  process 
having  general  application. 

2.  The  native  inhabitants  of  a  mandated  territory  are  not  invested  with  the  nationality  of 
the  Mandatory  power  by  reason  of  the  protection  extended  to  them. 

3 .  It  is  not  inconsistent  with  ( 1 )  and  (2)  above  that  individual  inhabitants  of  the  mandated 
territory  should  voluntarily  obtain  naturalisation  from  the  Mandatory  Power  in  accord¬ 
ance  with  arrangements  which  it  is  open  to  such  Power  to  make,  with  this  object,  under  its 
own  law  .  .  ,82 

This  resolution  was  not  as  such  binding  but  it  was  an  authoritative  statement  of 
the  position  arising  from  the  basic  structure  of  the  system  of  mandates.  It  is  clear 
from  the  debate  that  any  general  measure  of  naturalization  would  have  been 
strenuously  opposed.83 

Shortly  after  this  resolution  was  passed,  the  New  Zealand  Parliament  passed 
the  British  Nationality  and  Status  of  Aliens  (in  New  Zealand)  Act  1923.  The  Act 
adopted,  as  part  of  New  Zealand  law,  certain  provisions  of  the  British  Nationality 
and  Status  of  Aliens  Act  1914,  an  Imperial  Act  intended  to  create  a  measure  of 
uniformity  in  Imperial  nationality  legislation  and  a  precursor  to  the  uniform 
British  Nationality  Acts  of  1948.  In  particular  the  1923  Act  adopted  Part  I  of  the 
Imperial  Act,  defining  as  ‘natural-born  British  subjects’  ‘any  person  born  within 
His  Majesty’s  dominions  and  allegiance’.84  It  did  not  adopt  Part  II  of  that  Act, 
dealing  with  naturalization  of  aliens,  instead  making  special  provision  for 

79  Namibia  opinion,  I.C.J.  Reports,  1971,  p.  6;  Crawford,  The  Creation  of  States  in  International 
Law  (1979),  p.  336  n.  10  (and  references  there  cited). 

80  Jerusalem-Jaffa  District  Governor  v.  Suleiman  Murra,  [1926]  A.C.  321;  Tagaloa  v.  Inspector  of 
Police,  [1927]  N.Z.L.R.  803;  Ffrost  v.  Stevenson  (1937),  58  C.L.R.  528. 

81  R.  v.  Ketter,  [1940]  1  K.B.  787;  Wong  Man  On  v.  Commonwealth  (1952),  86  C.L.R.  125.  And  see 
O’Connell,  ‘Nationality  in  “C”  Class  Mandates’,  this  Year  Book,  31  (1954),  pp.  458-61;  Parry, 
Nationality  and  Citizenship  Laws  of  the  Commonwealth  (1957),  pp.  12,  21,  352. 

82  League  of  Nations,  Official  Journal,  4  (1923),  pp.  603-4.  For  the  debate  see  ibid.,  pp.  567-72. 

83  Ibid.,  pp.  571-2.  And  cf.  Hall,  Mandates,  Dependencies  and  Trusteeship  (1948),  pp.  77-80; 
Wright,  Mandates  under  the  League  of  Nations  (1930),  pp.  461-2;  Hales,  ‘Some  Legal  Aspects  of  the 
Mandate  System’,  Transactions  of  the  Grotius  Society,  23  (1937),  pp.  104-12. 

84  Section  1(1)  (a). 
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naturalization  dependent  upon  residence,  and  intention  to  reside,  in  New  Zealand 
or  (in  certain  cases)  elsewhere  in  His  Majesty’s  dominions.85  Section  14  dealt  with 
the  Act’s  application  to  the  Cook  Islands  (a  New  Zealand  colony)  and  Western 
Samoa  (a  ‘C’  class  mandate  over  which  New  Zealand  was  mandatory).  Section 
14(1)  provided: 

Subject  to  the  provisions  of  this  section,  this  Act  shall  apply  to  the  Cook  Islands  and  to 
Western  Samoa  in  the  same  manner  in  all  respects  as  if  those  territories  were  for  all 
purposes  part  of  New  Zealand;  and  the  term  ‘New  Zealand’  as  used  in  this  Act  shall,  both  in 
New  Zealand  and  in  the  said  territories  respectively,  be  construed  accordingly  as  including 
the  Cook  Islands  and  Western  Samoa. 

The  1923  Act  was  repealed  and  replaced  by  the  British  Nationality  and  Status 
of  Aliens  (in  New  Zealand)  Act  1928.  This  Act,  like  its  predecessor,  adopted  Part  I 
of  the  Imperial  Act  of  1914  (although  in  this  case,  only  ‘so  far  as  the  said  provisions 
are  capable  of  application  in  New  Zealand’).  But  it  also  adopted  Part  II  of  that  Act, 
which  replaced  the  special  provisions  of  the  1923  Act  for  naturalization.  Section 
7(1)  applied  the  1928  Act  to  the  Cook  Islands  and  Western  Samoa  in  exactly  the 
same  terms  as  section  14  (1)  of  the  1928  Act. 

The  1928  Act  remained  in  force  until  1948,  after  which  it  was  replaced  by  the 
British  Nationality  and  New  Zealand  Citizenship  Act  1948.  That  Act  defined 
New  Zealand  as  including  the  Cook  Islands  and  the  Tokelau  Islands  (section 
2  (1)),  introduced  the  category  of  New  Zealand  protected  person  (intended  to 
cater  for  inhabitants  of  Western  Samoa  who  were  not  British  subjects),  and,  where 
it  was  necessary  to  include  Western  Samoa  for  particular  purposes,  did  so 
specifically  (e.g.  section  16  (3)).  Under  both  the  Imperial  Act  of  1914  and  the  New 
Zealand  Act  of  1948  it  is  clear  that  birth  in  Western  Samoa  (except  in  special  cases 
such  as  British  parentage)  would  not  confer  the  status  of  a  British  subject  or  New 
Zealand  nationality.  But  it  was  argued  for  the  appellant  in  this  case  that  the  effect 
of  the  1928  Act  was  exactly  that — to  confer  on  persons  born  in  Western  Samoa 
New  Zealand  nationality  and  the  status  of  British  subjects  in  New  Zealand  law. 

In  Levave  v.  Immigration  Department  in  1979,  a  similar  argument  had  been 
addressed  to  the  New  Zealand  Supreme  Court  in  respect  of  the  1923  Act.86  The 
Court  held  that  section  14  of  that  Act  did  not  require  the  reference  to  ‘His 
Majesty’s  dominions’  in  Part  I  section  1  (i)  (a)  of  the  1914  Act  to  be  read  to  include 
Western  Samoa.  As  the  Court  said: 

[B]y  incorporating  into  New  Zealand  law  the  provision  of  section  i(i)(a)  of  the  Imperial 
Act  the  New  Zealand  Parliament  did  not  change  the  meaning  of  those  provisions  .  .  . 
[WJithin  the  meaning  of  the  1914  Act .  .  .  Western  Samoa  is  not  and  never  had  been  within 
the  Crown’s  dominions  and  allegiance.87 

In  particular  the  Court  held  that  New  Zealand  should  not  be  presumed  to  have 
legislated  in  1923  contrary  to  the  League  Council’s  resolution  on  nationality  in 
‘B’  and  ‘C’  class  mandates. 

In  the  absence  of  unequivocal  language  it  is  not  to  be  supposed  that  the  New  Zealand 
Parliament  would  intend  to  legislate  in  a  manner  inconsistent  with  moral,  if  not  legal, 
international  obligations  in  this  sphere.88 


86  Sections  4-12. 

87  Ibid.,  p.  77 per  Cooke,  Richardson,  Somers  J  J. 


[1979]  2  N.Z.L.R.  74. 
88  Ibid.,  p.  79. 
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Thus  the  Court  must  be  taken  to  have  held  that  the  term  ‘His  Majesty’s 
dominions’  in  the  body  of  the  1923  Act  did  extend,  by  virtue  of  section  14,  to 
include  Western  Samoa,  but  that  the  same  term  in  Part  I  of  the  Imperial  Act 
annexed  to  the  1923  Act  (and  deemed  by  it  ‘to  form  part  of’  that  Act)  did  not 
include  Western  Samoa. 

Falema’i  Lesa,  the  appellant  in  the  present  case,  was,  like  Levave,  the  appellant 
in  the  earlier  case,  a  Western  Samoan  ‘overstayer’  being  prosecuted  under  New 
Zealand’s  immigration  legislation.  Similarly  she  relied  on  her  status  as  a  British 
subject  by  virtue  of  birth  in  Western  Samoa,  but  on  this  occasion  under  the  1928 
Act.  To  the  surprise  and  consternation  of  New  Zealand  authorities,  the  Privy 
Council  accepted  her  claim,  holding  that  the  term  ‘His  Majesty’s  dominions’ 
occurring  in  the  1914  Act  was  to  be  read  for  all  purposes  as  including  Western 
Samoa,  including  the  purpose  of  acquisition  of  British  nationality  by  birth  under 
section  1  (i)  (a)  of  the  1914  Act.  Section  7  had  to  be  given  its  clear,  literal  meaning, 
a  conclusion  powerfully  reinforced  by  the  fact  that  section  7  had  to  apply  to  the 
term  ‘His  Majesty’s  dominions’  in  Part  II  of  the  1914  Act  for  that  Part  to  have  any 
effect  at  all. 

Their  Lordships  .  .  .  cannot  see  how  any  principle  of  construction  would  justify  them  in 
holding  on  the  one  hand  that  section  7(1)  required  Western  Samoa  to  be  treated  in  the  same 
way  as  if  it  were  part  of  New  Zealand  in  the  respect  that  New  Zealand  was  ‘in  His  Majesty’s 
dominions’  for  the  purposes  of  the  provision  of  Part  II  of  the  Imperial  Act  declared  to  be 
adopted  by  section  3  of  the  Act  of  1 9  2  8  (as  it  must  be  if  the  declared  object  of  the  Act  of  making 
provision  for  the  naturalisation  of  persons  resident  in  Western  Samoa  is  not  to  be  utterly 
defeated),  yet  would  justify  them  on  the  other  hand  in  holding  that  section  7(1)  did  not 
require  Western  Samoa  to  be  treated  as  if  it  were  part  of  New  Zealand  in  the  respect  that 
New  Zealand  was  within  ‘His  Majesty’s  dominions  and  allegiance’  or  ‘within  His  Majesty’s 
allegiance’  for  the  purpose  of  section  1  (1)  of  the  Imperial  Act,  declared  by  section  6  of  the 
Act  of  1928  to  be  part  of  the  law  of  New  Zealand.  In  their  Lordships’  view,  there  is  no 
escaping  that  section  7  (1)  of  the  Act  of  1928  means  what  it  so  emphatically  and  un¬ 
equivocally  says:  a  person  born  or  resident  in  Western  Samoa  is  to  be  treated  in  the  same 
manner  in  all  respects  for  all  the  purposes  of  the  Act  of  1928  as  if  he  had  been  born  or  resi¬ 
dent  in  New  Zealand  proper  . . .  The  strongest  argument  relied  on  in  Levave  v.  Immigration 
Department  in  favour  of  giving  to  the  Act  of  1923  a  construction  that  did  not  involve  treat¬ 
ing  as  a  British  national  in  New  Zealand  persons  born  in  Western  Samoa  after  the  passing 
of  the  Act  is  to  be  found  in  the  resolutions  of  the  Council  of  the  League  of  Nations  resolved 
upon  in  1923  shortly  before  the  Act  was  passed  .  .  .  Their  meaning  is  not  expressed  with 
crystal  clarity,  but  it  would  be  right  to  say  that  they  deprecate  the  automatic  bestowal  of  the 
nationality  of  the  mandatory  power  upon  inhabitants  of  the  mandated  territory;  though 
there  would  appear  to  be  some  inconsistency  here  with  the  provision  in  article  2  of  the 
terms  of  the  mandate  that  Western  Samoa  was  to  be  governed  as  an  ‘integral  portion  of  the 
Dominion  of  New  Zealand.’  The  Act  of  1923  spoke  for  the  future;  it  did  not  on  any  view  of 
its  construction  bestow  New  Zealand  nationality  upon  any  native  inhabitants  of  Samoa 
born  before  the  passing  of  the  Act;  they  retained  whatever  nationality,  if  any,  they  had 
previously  possessed.  Despite  the  fact  that  the  resolutions  did  not  impose  upon  the 
Government  of  New  Zealand  any  obligation  binding  upon  it  in  international  law,  their 
Lordships  agree  with  the  Court  of  Appeal  that  the  resolutions  would  be  relevant  in  resolv¬ 
ing  any  ambiguity  in  the  meaning  of  the  language  which  is  common  to  section  14  (1)  of  the 
Act  of  1923  and  section  7  (1)  of  the  Act  of  1928.  They  are,  however,  unable,  for  the  reasons 
already  stated,  to  discern  any  ambiguity  or  lack  of  clarity  in  that  language  in  its  application 
to  section  1  of  the  Imperial  Act  adopted  as  part  of  the  law  of  New  Zealand  by  both  the  Act  of 
1923  and  the  Act  of  1928. 89 

89  [1982]  3  W.L.R.  898  at  pp.  906,  907-8  per  Lord  Diplock. 
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One  can  readily  sympathize  with  this  reasoning.  It  was  difficult  enough  to  read 
the  categorical  words  of  section  1 4  of  the  1923  Act  as  applying  only  to  the  Act  and 
not  to  its  Schedule  (deemed  by  section  3  to  be  part  of  the  Act).  It  was  even  more 
difficult — if  not,  as  their  Lordships  thought,  impossible — to  read  the  identical 
words  of  section  7  of  the  1928  Act  as  applying  to  the  Act  and  the  First  Schedule, 
but  not  to  the  Second  Schedule  (or,  alternatively,  not  to  the  Second  Schedule  so 
far  as  it  would  confer  British  nationality  ipso  facto  on  a  person  born  in  Western 
Samoa).  One  might  be  forgiven  for  suggesting  that  a  draftsman  who  used  such 
categorical  language  assimilating  a  mandate  to  national  territory,  when  the  sub¬ 
stantial  point  of  the  mandate  system  was  not  to  equate  mandates  to  colonies, 
risked  having  his  language  taken  literally  and  given  full  effect.90 

The  real  difficulty  with  the  decision  is  that  it  undermines  the  assumptions  of  all 
parties  concerned  over  a  long  period  of  time,  assumptions  which  formed  the  basis 
of  transactions  such  as  the  establishment  of  the  independent  State  of  Western 
Samoa  in  1962  and  the  administration  (from  1959  onwards)  of  its  separate 
citizenship  legislation.  The  decision  of  the  Privy  Council  affected  the  status  of 
approximately  100,000  Western  Samoans  (about  60  per  cent  of  its  total  popula¬ 
tion).  Some  of  these  (including  the  appellants  here  and  in  Levave’s  case)  retained 
or  had  acquired  links  with  New  Zealand  such  as  might  justify  a  continued  claim  of 
New  Zealand  nationality.  But  it  is  clear  that  a  former  administering  power  could 
not  with  one  hand  confer  independence  on  a  dependent  territory  and  with  the 
other  hand  continue  to  claim  most  of  the  inhabitants  of  that  territory  (irrespective 
of  their  wishes  or  contact  with  the  metropolitan  territory)  as  its  nationals,  with 
corresponding  consequences  for  jurisdiction  and  diplomatic  protection.  It  is,  to 
put  it  mildly,  unlikely  that  the  General  Assembly  would  have  approved  Western 
Samoa’s  independence  in  1961  on  such  terms.  And  it  seems  clear  that  the  Western 
Samoan  administration,  which  had  already  shown  its  opposition  to  dual  nationality 
of  its  citizens,  would  not  have  accepted  those  terms.91 

A  second  difficulty  with  the  Privy  Council’s  decision  is  in  their  underestimation 
of  the  international  significance  of  nationality  in  mandated  territories.  On  their 
interpretation,  the  1928  Act  (and,  probably,  the  1923  Act  also)  constituted  pre¬ 
cisely  the  naturalization  ‘process  having  general  application’  which  the  League 
Council  had  condemned  in  1923. 92  Whatever  the  formal  status  of  that  resolution, 
a  court  should  have  attempted  by  all  proper  means  to  interpret  legislation 
consistently  with  it.  If  the  conclusion  is  that  the  1923  Act  should  have  been 
interpreted  as  it  was  by  the  Court  of  Appeal  in  Levave’s  case,  then  it  should  follow 
that  the  same  words  (with  the  addition  of  the  qualification  ‘in  so  far  as  the  said 
provisions  are  capable  of  application  in  New  Zealand’)  in  section  7  of  the  1928  Act 
should  be  interpreted  in  the  same  way.  But  no  such  requirement  applied  to  Part  II 
of  the  Imperial  Act  incorporated  in  New  Zealand  law  for  the  first  time  in  1 928.  On 
the  contrary,  section  7  clearly  did  have  to  apply  to  Part  II  to  achieve  its  purpose. 
Section  3  of  the  1928  Act  adopted  Part  II  separately  and  without  qualification.  On 
this  slender  basis,  a  distinction  could  have  been  drawn  between  the  phrase  ‘His 
Majesty’s  dominions’  in  Parts  I  and  II  of  the  Act,  and  the  Court  of  Appeal’s 
decision,  and  the  assumptions  of  all  parties  for  fifty  years,  upheld  under  both  Acts. 

90  And  cf.,  on  the  international  plane,  the  comments  of  the  New  Zealand  delegate  to  the  League 
Council  in  1923:  loc.  cit.  above  (n.  82)  at  p.  568. 

91  Cf.  Davidson,  Samoa  mo  Samoa  (Melbourne,  1967),  pp.  362-3. 

92  Above,  n.  82. 
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Whatever  its  merits,  the  Privy  Council  decision  created  considerable  diffi¬ 
culties  for  the  New  Zealand  and  Western  Samoan  Governments.  After  hurried 
negotiations  a  Protocol  to  the  bilateral  Treaty  of  Friendship  was  concluded  on 
2 1  August  1 982,  less  than  a  month  after  the  Privy  Council’s  advice  was  delivered. 
Under  the  Protocol,  New  Zealand  agreed  to  extend  New  Zealand  citizenship  on 
application  to  all  Western  Samoan  citizens  currently  in  New  Zealand,  and  to  all 
those  who  obtain  permanent  residence  there.93  Subsequently  the  Protocol  was 
implemented  by  the  Citizenship  (Western  Samoa)  Act  1982,  which  (except  for 
Falema’i  Lesa)  deprived  of  their  New  Zealand  citizenship  all  Western  Samoans 
who  obtained  it  by  virtue  of  the  1923  or  1928  Acts  as  interpreted  by  the  Privy 
Council.  However  all  such  persons  (indeed  all  Western  Samoan  citizens)  who 
were  in  New  Zealand  on  14  September  1982  (the  day  before  the  Act  came  into 
force)  were  given  an  immediate  right  to  New  Zealand  citizenship  (section  7). 
Falema’i  Lesa  was  specifically  declared  to  be  a  New  Zealand  citizen  otherwise 
than  by  descent  (section  5).  She  thus  succeeded  in  her  desire  to  stay  in  New 
Zealand,  as,  indirectly,  did  others  in  the  same  situation.  But  so  too  did  Western 
Samoans  in  New  Zealand  who  could  not  trace  a  claim  to  the  Acts  of  1923  or 
1928. 94  In  adding  one  uncovenanted  benefit  to  another,  the  1982  Act  reveals  its 
underlying  purpose,  as  an  Act  to  regulate  access  to  New  Zealand — evidently  the 
overriding  benefit  to  be  gained  from  the  right  to  citizenship. 

Territorial  sea — right  to  extract  oil  and  natural  gas — whether  appropriated  to  the 
Crown  by  Act  of  1934  referring  to  petroleum  ‘ within  Great  Britain’ — whether 
appropriated  by  subsequent  claim  to  sovereignty  over  territorial  sea.  Continental 
shelf — right  to  extract  oil  and  natural  gas — whether  appropriated  to  the  Crown  by 
Continental  Shelf  Act  1964,  s.  1  ( 1 ) — Convention  on  the  Continental  Shelf  1938, 
Art.  2 

Case  No.  4.  Earl  of  Lonsdale  v.  Attorney -General,  [1982]  3  All  E.R.  579,  [1982] 
1  W.L.R.  887,  Slade  J.  Pursuant  to  leases  and  agreements  in  i860  and  1880  the 
plaintiff’s  predecessor-in-title  acquired  from  the  Crown  rights  to  ‘all  mines  and 
minerals  (if  any)  down  to  the  bottom  of  the  coal  measures  in  and  under  .  .  .  tracts  of 
land’  below  the  low  water  mark  and  extending  off  the  coast  of  Cumberland  out 
to  and  beyond  the  three-mile  limit  of  territorial  waters.  The  Crown  having  pur¬ 
ported  to  grant  licences  to  a  third  party  to  get  petroleum  and  natural  gas  in  the 
relevant  area,  the  plaintiff  sought  a  declaration  that  he  was  life  tenant  in  respect  of 
any  oil  or  natural  gas  in  the  area  down  to  the  bottom  of  the  coal  measures.  Whether 
he  was  depended  in  the  first  place  on  the  construction  of  the  term  ‘mines  and 
minerals’  in  the  relevant  documents.  Slade  J.  held  that  the  term,  as  understood 
in  1880,  did  not  include  oil  or  natural  gas,95  and  on  this  ground  alone  the  plaintiff 
failed. 

However,  it  was  also  argued  for  the  Crown  that  any  rights  the  plaintiff  might 
have  acquired  to  oil  or  natural  gas  under  the  conveyance  of  1880  and  related 
instruments  had  been  revested  in  the  Crown,  as  to  the  areas  beneath  the  territorial 
sea  pursuant  to  the  Petroleum  (Production)  Act  1934,  and  as  to  the  areas  beyond 

93  See  McLay,  ‘The  Western  Samoa  Bill — background  and  explanation’,  New  Zealand  Law 
Journal ,  1982,  pp.  353“5- 

94  Cf.  Glover,  ‘The  Western  Samoa  Bill — background  and  unanswered  questions’,  ibid.,  pp.  355-7 

at  p.  357- 

95  See  [1982]  1  W.L.R.  887  at  pp.  924-33. 
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the  territorial  sea  and  forming  part  of  the  continental  shelf,  pursuant  to  the 
Continental  Shelf  Act  1964.  Although,  on  his  construction  of  the  documents, 
these  issues  did  not  strictly  arise,  they  had  been  fully  argued  and  Slade  J.  went 
on  to  decide  both  of  them. 

(a)  Crown  title  to  oil  and  gas  beneath  territorial  waters 

Obviously  enough  the  plaintiff  could  not,  as  beneficiary  of  a  Crown  grant, 
challenge  Crown  title  to  the  areas  beneath  the  territorial  sea  at  the  relevant  times, 
although  on  one  construction  (it  is  suggested,  the  wrong  one)  of  the  famous  case  of 
R.  v.  Keyn 96  that  issue  could  have  been  regarded  as  open.  Relying  upon  such  cases 
as  Secretary  of  State  for  India  in  Council  v.  Chelikani  Rama  Rao ,97  Slade  J.  was 
prepared 

...  to  assume  in  favour  of  the  Crown  .  .  .  that  by  1918  the  English  courts  had  come  to 
recognise  the  sovereignty  of  the  Crown,  including  beneficial  ownership,  over  the  three  mile 
territorial  belt  of  Great  Britain  and  what  lies  beneath  it.  I  also  accept  that,  by  that  time, 
there  were  many  judicial  dicta  referring  to  this  subject  matter  as  part  of  the  territory  or 
realm  of  Great  Britain.98 

But  the  issue  here  was  a  different  one,  viz.  whether  section  1  (1)  of  the  1934  Act, 
which  vested  in  the  Crown  ‘property  in  petroleum  existing  in  its  natural  condition 
in  Great  Britain’,  applied  to  (hypothetical)  rights  to  petroleum  beneath  territorial 
waters.  Did  the  phrase  ‘in  Great  Britain’  in  this  context  extend  to  such  rights? 
After  an  examination  of  the  statutory  antecedents,  and  later  use  of  the  phrases 
‘Great  Britain’  and  ‘the  United  Kingdom’  in  the  geographical  sense,  Slade  J.  held 
that  it  did  not.  He  said: 

In  none  of  the  cases  relied  on  by  the  Crown  .  .  .  did  the  court  have  to  consider  whether  the 
expression  ‘Great  Britain,’  when  used  in  a  geographical  sense,  whether  in  a  statute  or  any 
other  instrument,  is  apt  to  include  territorial  waters.  In  my  judgment  it  cannot  possibly  be 
maintained  that,  as  at  1934,  the  expression  had  a  clear,  ordinary  meaning  which  included 
territorial  waters,  if  only  because  no  previous  statute  that  has  been  referred  to  in  argument 
demonstrably  employed  the  phrase  in  this  sense,  while  at  least  two  earlier,  well-known 
statutes  had  employed  the  phrase  ‘the  United  Kingdom’  in  a  sense  which  demonstrably  did 
not  include  territorial  waters.99 

Nor  did  later  statutes  clearly  adopt  any  different  terminology,  with  the  possible 
exception  of  section  1  (5)  of  the  Continental  Shelf  Act  1964  which  clearly  assumed 
that  the  1934  Act  did  apply  to  ‘areas  beyond  low  water-mark’.  That  assumption 
could  simply  be  wrong. 

In  holding  that  the  phrase  ‘in  Great  Britain’  in  the  1934  Act  did  not  extend  to 
the  adjacent  territorial  sea,  Slade  J.  was  considerably  influenced  by  the  presump¬ 
tion  against  expropriation  of  vested  rights. 

[I]t  has  to  be  borne  in  mind  that  section  1  ( 1 )  of  the  Act  of  1 934,  so  far  as  it  applies  at  all  in 
the  present  case,  would  have  had  the  effect  of  expropriating  rights  of  the  plaintiff’s 
predecessors  in  title  without  compensation.  It  is,  I  think,  well  established  by  authority, 
that  an  intention  to  divest  private  citizens  of  rights  in  property  without  compensation  is 
not  to  be  imputed  to  the  legislature,  unless  that  intention  is  expressed  in  clear  and 

96  (1876)  2  Ex.  D.  63.  See  esp.  Marston,  The  Marginal  Seabed  in  United  Kingdom  Legal  Practice 
(1981),  pp.  173-82,270-81.  s’  (i9i6)L.R_43  Ind.  App.  192. 

08  [1982]  1  W.L.R.  887  atp.  938.  99  Atp.938. 
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unambiguous  terms.  In  my  judgment  therefore  the  onus  must  fall  on  the  Crown  to  satisfy 
the  court  that  section  1  (1)  of  the  Act  of  1934  was  capable  of  applying  to  any  rights  of  the 
plaintiff’s  predecessors  in  title  in  oil  and  natural  gas  situated  beneath  territorial  waters  as 
well  as  beneath  dry  land.100 

But  it  is  a  curious  presumption  which  protects  against  expropriation  hypothetical 
rights  beneath  the  territorial  sea  when  the  legislation  in  question  clearly  does 
expropriate  genuine  assets  on  land.  Surely  the  real  issue  was  the  meaning  to  be 
attributed  to  the  term  ‘Great  Britain’  in  the  light  of  the  purpose  of  the  Act,  the 
then-existing  and  predictable  state  of  petroleum  mining  technology,  and  the 
(by  1934)  well-established  rule  of  sovereignty  over  the  resources  of  the  territorial 
sea  bed. 

Having  rejected  the  wider  construction  of  section  1  (1)  of  the  1934  Act,  Slade  J. 
also  rejected  the  argument  that  subsequent  claims  by  the  Crown  to  sovereignty 
over  the  territorial  sea  had  altered  the  ambit  of  the  phrase,  by  incorporating  the 
newly  claimed  areas  within  the  United  Kingdom. 

By  the  Territorial  Waters  Order  in  Council  1964,  made  on  September  25,  1964,  which 
was  promulgated  to  give  effect  to  [the  Geneva  Convention  on  the  Territorial  Sea  and 
Contiguous  Zone]  the  Crown,  in  the  exercise  of  its  prerogative  powers,  established  the 
baseline  from  which  ‘the  breadth  of  the  territorial  sea  adjacent  to  the  United  Kingdom’ 
falls  to  be  measured.  [Counsel]  confirmed  on  instructions  that  the  Crown  claims  that, 
whatever  the  position  may  have  been  before  1964,  the  United  Kingdom  has  sovereignty 
over  the  territorial  sea  and  the  sea  bed  and  subsoil  thereof,  within  the  limits  resulting  from 
the  Order  of  1964. 

I  accept  that  the  United  Kingdom  does  indeed  have  sovereignty  over  the  territorial  sea 
and  the  seabed  and  subsoil  thereof  within  these  limits.  However,  it  does  not  in  my 
judgment  follow  that  the  expression  ‘Great  Britain,’  in  the  context  of  the  Act  of  1934, 
should  now  be  construed  as  including  territorial  waters  and  the  seabed  and  subsoil  beneath 
them.  First,  the  Order  of  1964  did  not  itself  purport  to  incorporate  territorial  waters  within 
the  expression  ‘the  United  Kingdom.’  Article  2(1)  referred  to  ‘the  territorial  sea  adjacent 
to  the  United  Kingdom,’  thus  reproducing  the  clear  differentiation  between  the  United 
Kingdom  and  its  territorial  waters,  which  is  to  be  seen  in  both  earlier  and  later  legislation. 
Secondly,  I  have  already  referred  to  the  general  rule  that  a  statute  should  not  be  construed 
so  as  to  impute  to  the  legislature  an  intention  to  expropriate  property  in  favour  of  the 
Crown,  without  giving  the  legal  right  to  compensation,  unless  the  intention  is  expressed  in 
clear,  unequivocal  terms.  In  my  judgment,  in  construing  the  Act  of  1934,  it  would  not  be 
right  to  impute  the  intention  that  it  should  be  open  to  the  Crown  thereafter  to  extend  the 
operation  of  its  expropriating  provisions  by  applying  them  to  substances  situated  beneath 
territorial  waters  merely  by  an  exercise  of  the  royal  prerogative.101 

Whatever  one  thinks  of  the  second  reason,  the  first  is  a  strong  one.  Moreover  it 
has  never  been  decided  that  the  prerogative  power  of  the  Crown  to  extend  its 
sovereignty  to  new  areas  of  sea  or  land  includes  the  power  to  incorporate  these  in 
the  ‘realm’,  i.e.  so  as  to  redefine  the  United  Kingdom.  Whether  or  not  that  power 
exists,  it  was  pretty  clearly  not  exercised  by  the  1964  Order  in  Council. 

( b )  Crown  title  to  oil  and  gas  beneath  the  continental  shelf 

No  such  doubts  could  be  felt  about  the  effect  of  the  Continental  Shelf  Act  1964, 
which  implemented  the  1958  Geneva  Convention  on  the  Continental  Shelf. 
Section  1(1)  provided  that 


100  At  p.  937. 


101  At  p.  945. 
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Any  rights  exercisable  by  the  United  Kingdom  outside  territorial  waters  with  respect 
to  the  seabed  and  subsoil  and  their  natural  resources,  except  so  far  as  they  are  exercisable 
in  relation  to  coal,  are  hereby  vested  in  Her  Majesty.102 

On  this  issue  Slade  J.  said: 

No  doubt  some  international  lawyers  might  seek  to  contend  that,  as  a  matter  of  inter¬ 
national  law,  at  the  date  of  the  1880  conveyance  and  the  1935  deed  of  exchange  the  Crown 
possessed  no  rights  which  were  both  (a)  exercisable  in  respect  of  natural  resources  in 
the  sea  bed  outside  territorial  waters;  and  (b)  capable  of  being  effectively  granted  to  the 
plaintiff’s  predecessors  in  title.  Nevertheless  in  my  judgment  it  would  not  profit  the 
plaintiff,  who  derives  his  title,  if  any,  to  the  relevant  natural  resources  from  the  Crown 
itself,  to  put  forward  either  of  these  contentions  .  .  .  Essentially  what  he  has  sought  to  argue 
is  that  the  relevant  rights,  if  any,  in  respect  of  the  seabed  outside  territorial  waters  were  no 
longer  ‘exercisable  by  the  United  Kingdom’  as  at  the  date  of  the  Act  of  1964,  because  such 
rights  had  been  granted  to  the  plaintiff’s  predecessors  by  the  1880  conveyance  and  the  1935 
deed  of  exchange. 

The  phrase  ‘rights  exercisable  by  the  United  Kingdom,’  which  appears  in  section  1(1) 
of  the  Act  of  1964,  is  at  first  sight  an  odd  one.  I  have  not  been  referred  to  any  other  statute 
which  refers  to  rights  being  exercisable  or  exercised  by  ‘the  United  Kingdom’  or  employs 
similar  phraseology.  Nevertheless,  the  meaning  of  the  phrase  becomes  reasonably  clear 
when  reference  is  made  to  the  first  Convention  of  1958  .  .  . 

The  purpose  of  the  legislature  in  enacting  section  1  (1)  of  the  Act  of  1964  was,  in  my 
judgment,  clearly  to  entitle  the  Crown  to  claim  for  itself,  as  a  matter  of  municipal  law,  the 
exclusive  rights  which  article  2  would  confer  on  it  under  international  law  as  soon  as  the 
first  Convention  of  1958  came  into  force  and,  correspondingly,  to  divest  in  favour  of  itself 
any  such  rights  so  far  as  they  might  be  vested  in  other  persons.  In  my  judgment,  in  the 
context  of  section  1  (1)  of  the  Act  of  1964,  the  phrase  ‘any  rights  exercisable  by  the  United 
Kingdom’  can  bear  only  one  meaning,  that  is  to  say,  any  rights  exercisable  by  the  state  of 
the  United  Kingdom  as  against  other  states  under  international  law,  in  particular  having 
regard  to  the  first  Convention  of  1958. 

In  the  present  case,  notwithstanding  the  1880  conveyance,  the  relevant  rights  in  the 
relevant  parts  of  the  sea  bed  and  subsoil  outside  territorial  waters,  were,  in  my  judgment,  as 
at  the  date  of  the  Act  of  1964,  manifestly  exercisable  by  the  state  of  the  United  Kingdom 
under  international  law,  having  regard  to  the  provisions  of  article  2  of  the  first  Convention 
of  1958.  It  follows  .  .  .  that  the  Act  of  1964  would  have  operated  to  expropriate  all  or  any 
rights  in  any  oil  and  natural  gas  in  relevant  parts  of  the  sea  bed  and  subsoil  outside 
territorial  waters  which — contrary  to  my  view — might  have  previously  been  vested  in  the 
plaintiff’s  predecessors  in  title,  and  to  vest  them  in  the  .  .  .  Crown.  The  fact  that  any  such 
expropriation  would  have  been  effected  without  compensation  to  the  former  owners  of  the 
rights  does  not  prevent  such  a  conclusion,  since  the  wording  of  the  Act  of  1964  is  in  my 
judgment  clear  and  inescapable.103 

It  followed  that,  in  His  Lordship’s  view,  the  Crown  had  managed  to  expropriate 
only  petroleum  part  of  the  continental  shelf,  but  not  petroleum  in  the  sea  bed 
beneath  territorial  waters.  That  this  was  anomalous  is  clear:  the  sea  bed  beneath 
territorial  waters  could  hardly  be  regarded  as  less  available  for  exploitation  than 
the  continental  shelf,  and  there  was  every  reason  why  the  licensing  and  machinery 
provisions  of  the  1934  Act  should  apply.  The  anomaly  was,  however,  short-lived. 
Section  18  of  the  Oil  and  Gas  (Enterprise)  Act  1982  amends  section  1  of  the  1934 
Act  with  retrospective  effect,  so  as  to  vest  in  the  Crown  property  in  petroleum 

102  s.  1  (3)  of  the  1964  Act  applies  the  licensing  machinery  of  the  1934  Act  to  getting  of  petroleum 
on  the  continental  shelf.  ioa  [1982]  i  W.L.R.  887  at  pp.  946-7. 
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‘beneath  the  territorial  waters  of  the  United  Kingdom  adjacent  to  Great  Britain’. 
But  the  language  of  section  18  may  well  be  taken  as  confirming  Slade  J.’s  con¬ 
clusion  that  the  term  ‘Great  Britain’,  in  its  geographical  sense,  does  not  include 
territorial  waters. 


Jurisdiction — coroner's  inquest— death  of  British  subject  outside  the  jurisdiction- 
body  returned  to  United  Kingdom  —  Coroners  Act  i88y  ss.  j,  7 

Case  No.  5.  R.  v.  West  Yorkshire  Coroner,  ex  parte  Smith,  [1982]  3  All  E.R. 
1098,  [1982]  3  W.L.R.  920,  C.A.,  reversing  [1982]  2  All  E.R.  801,  D.C.  At 
common  law  it  seems  that  the  power  of  a  coroner  to  hold  an  inquest  was  dependent 
upon  the  cause  of  death  arising,  or  at  least  the  death  occurring,  within  the  county 
or  borough  over  which  the  coroner  had  jurisdiction,  and  upon  the  body  being 
present  within  that  county  or  borough  when  the  inquest  was  held.  This  led  to 
inconveniences  where  the  cause  of  death  occurred  in  one  place  but  death  occurred 
or  the  body  was  taken  elsewhere,104  and  certain  provisions  were  enacted  to  deal 
with  such  cases.  For  example,  section  1  of  the  Coroners  Act  1843  provided  that 

the  Coroner  only  within  whose  Jurisdiction  the  Body  of  any  Person  upon  whose  Death  an 
Inquest  ought  to  be  holden  shall  be  lying  dead  shall  hold  the  Inquest,  notwithstanding  that 
the  Cause  of  Death  did  not  arise  within  the  Jurisdiction  of  such  Coroner;  and  in  the  Case  of 
any  Body  found  dead  in  the  Sea,  or  any  Creek,  River,  or  navigable  Canal  within  the  flowing 
of  the  Sea,  where  there  shall  be  no  Deputy  Coroner  for  the  Jurisdiction  of  the  Admiralty  of 
England,  the  Inquest  shall  be  holden  only  by  the  Coroner  having  Jurisdiction  in  the  Place 
where  the  Body  shall  be  first  brought  to  Land. 

The  Coroners  Act  1887,  described  as  an  Act  to  consolidate  the  law  relating  to 
coroners,  re-enacted  section  1  of  the  1843  Act,  with  certain  variations,  as  section 
7  (1)  (entitled  ‘Local  Jurisdiction  of  Coroner’).  The  reference  to  coronial  juris¬ 
diction  in  admiralty  was  later  deleted,  so  that  section  7(1)  now  reads: 

The  coroner  only  within  whose  jurisdiction  the  body  of  a  person  upon  whose  death  an 
inquest  ought  to  be  holden  is  lying  shall  hold  the  inquest. 

The  most  significant  variation  between  section  7  (1)  of  the  1887  Act  and  section  1 
of  the  1843  Act  was  the  deletion  from  the  former  of  the  words  ‘notwithstanding 
that  the  cause  of  death  did  not  arise  within  the  Jurisdiction  of  such  Coroner’.  In 
the  1 887  Act  this  qualification  appeared  in  slightly  different  terms,  in  section  3(1), 
entitled  ‘summoning  and  swearing  of  jury  by  coroner’.  Section  3  (1)  provides  that: 

Where  a  coroner  is  informed  that  the  dead  body  of  a  person  is  lying  within  his 
jurisdiction,  and  there  is  reasonable  cause  to  suspect  that  such  person  has  died  either  a 
violent  or  an  unnatural  death,  or  has  died  a  sudden  death  of  which  the  cause  is  unknown, 
or  that  such  person  has  died  in  prison,  or  in  such  place  or  under  such  circumstances  as  to 
require  an  inquest  in  pursuance  of  any  Act,  the  coroner,  whether  the  cause  of  death  arose 
within  his  jurisdiction  or  not,  shall,  as  soon  as  practicable,  [summon  a  coroner’s  jury  to 
hold  an  inquest  on  the  body]. 

The  question  in  this  case  was  whether  section  3  empowered  a  coroner  to  hold 
an  inquest  on  a  body  where  the  cause  of  death,  and  the  death  itself,  occurred 
overseas  (in  Saudi  Arabia),  and  where  the  only  connection  between  the  coroner’s 


104  Cf.  R.  v.  Great  Western  Railway  Co.  (1842),  3  Q.B.  333,  114  E.R.  533. 
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jurisdiction  and  the  death  was  the  presence  of  the  body  within  the  jurisdiction.105 
The  father  of  the  dead  girl  sought  to  quash  the  coroner’s  decision  not  to  hold  an 
inquest,  and  to  require  him  to  hold  the  inquest. 

The  Divisional  Court  (Ormrod  L.J.  and  Forbes  J.)  refused  the  orders  sought, 
holding  that  section  3  must  be  limited  to  deaths  known  to  have  been  caused  and  to 
have  occurred  inside  the  United  Kingdom.  The  contrary  view,  in  Ormrod  L.J.’s 
words, 

implies  that  Parliament  has  conferred  on  coroners  an  extra-territorial  jurisdiction  much 
wider  than  that  of  any  other  court  or  tribunal  in  this  country.  It  also  raises  the  possibility  of 
serious  conflicts  of  jurisdiction  between  states,  and  of  interference  by  English  coroners  in 
matters  which  are  peculiarly  the  affair  of  foreign  governments.  Moreover,  it  creates  the 
anomaly  that  a  coroner  would  be  required  to  hold  an  inquest  into  a  death  where  he  is 
powerless  to  take  any  action,  so  that  the  verdict  would  be  a  mere  brutum  fulmen.106 

It  was  impossible,  in  view  of  the  mandatory  language  of  section  3  (i),107  to  limit 
it  by  allowing  the  coroner  a  discretion,  either  generally  or  with  respect  to  extra¬ 
territorial  deaths  (as  is  done  in  many  Commonwealth  Coroners  Acts).108  It  followed 
that  some  categorical  limitation  on  coronial  jurisdiction  must  be  implied. 

On  appeal,  a  majority  of  the  Court  of  Appeal  (Lord  Lane  C.J.,  Donaldson  L.J.; 
Waller  L.J.  dissenting)  held  that  section  3(1)  should  be  read  in  its  widest  sense, 
so  as  to  confer  jurisdiction  where  the  body  was  locally  present  irrespective  of  the 
location  of  injury  or  death.  Neither  the  legislative  history  of  the  1887  Act,  nor  the 
argument  from  extraterritoriality,  precluded  that  interpretation.  On  the  latter 
point,  Donaldson  L.J.  said: 

The  presence  of  a  dead  human  body  in  this  country  is  a  factor  of  significance.  It  creates 
a  very  real  and  legitimate  public  interest  in  holding  an  inquiry,  and  this  interest  is  in  no  way 
extra-territorial  .  .  . 

The  words  of  section  3  (1)  are  clear  and  wholly  free  from  ambiguity.  Once  it  is 
appreciated  that  it  is  the  dead  body  lying  within  the  jurisdiction  which  gives  rise  to  the  need 
for  inquiry  and  which  is  the  subject  of  the  inquiry,  the  section  is  free  from  any  possible 
objection  that  it  creates  what  the  Americans  call  a  ‘long-arm  jurisdiction.’ 

There  will  be  some  who  say  that ...  in  the  circumstances  of  this  case  the  coroner  will  be 
inquiring  into  matters  which  occurred  in  Saudi  Arabia  and  that  the  rulers,  and  indeed  the 
courts  of  that  country,  will  be  justifiably  affronted.  I  do  not  agree.  I  would  expect  the  Saudi 
Arabian  authorities  to  make  similar  inquiries  in  relation  to  a  dead  body  in  their  country  and 
I  would  not  expect  them  to  feel  under  any  obligation  to  desist  because  those  inquiries  led 
them  to  believe  that  the  deceased  had  met  his  death  in  England.  Although  national 
governments  and  courts  are  usually  only  concerned  with  inquiring  into  matters  which 
occurred  exclusively  within  their  own  territories,  this  is  by  no  means  always  the  case.  The 
starting  point  will  always  be  a  problem  arising  within  their  own  territory,  but  resolving  that 
problem  may  well  involve  them  in  asking  what  happened  elsewhere  .  .  .  None  of  this 
offends  against  comity  between  nations  and  courts  or  against  the  territorial  integrity  of 
those  nations  .  .  .  [T]he  purpose  of  the  coroner’s  verdict  ...  is  to  inform  the  community 
of  how  a  dead  body  comes  to  be  within  its  midst  rather  than  to  initiate  any  action,  save 

105  The  dead  girl  was  in  fact  a  United  Kingdom  citizen  temporarily  working  in  Saudi  Arabia,  but 
s.  3  does  not  depend  on  nationality,  domicile  or  any  similar  connecting  factor. 

106  [1982]  2  All  E.R.  801  at  p.  803. 

107  Cf.  Coroners  (Amendment)  Act  1926,  s.  21  (3).  But  that  there  was  such  a  discretion  has  been 
assumed  in  the  literature  and  acted  on  in  practice:  [1982]  2  All  E.R.  801  at  pp.  803,  805  per  Ormrod  L.J. 

108  e.g.  Coroners  Act  1980  (N.S.W.),  ss.  13,  14. 


DECISIONS  OF  BRITISH  COURTS  DURING  1  982  279 

to  the  extent  of  authorising  its  disposal.  In  no  sense  could  a  verdict  in  the  present  case  be 
properly  described  as  ‘brutum  fulmen’.109 

The  difficulty  is  that  a  coroner’s  inquiry  has  several  purposes.  In  one  aspect  it  is 
‘merely  an  inquiry’,  of  an  inquisitorial  kind,  into  a  violent  or  unnatural  death.110 
In  another  it  is  or  may  become  a  part  of  the  criminal  justice  process,  since  if  it 
appears  that  the  victim  was  unlawfully  killed  the  coroner  is  required  to  arrest  or 
detain  the  person  charged  and  may  commit  him  for  trial.  Apart  from  special 
circumstances,  it  would  be  an  exorbitant  exercise  of  jurisdiction  to  commit  to  trial 
a  defendant  (not  a  national  of  the  coroner’s  State)  who  unlawfully  killed  a  national 
of  that  State  outside  the  jurisdiction.111  United  Kingdom  courts  do  not  in  fact 
have  jurisdiction  in  such  a  case,  and  the  arrest  and  committal  process  of  a  coroner 
under  the  Coroners  Acts  could  not  therefore  apply.  But  this  result  can  be  achieved 
by  interpretation  of  those  specific  powers  and  does  not  require  limitations  to  be 
read  into  section  3  of  the  1887  Act  itself.112 

The  question  remains  whether  an  official  inquiry  of  a  non-coercive  character 
into  events  occurring  abroad  could  constitute  an  excess  of  jurisdiction,  although 
the  victim’s  body  was  present  within  the  forum  and  the  inquiry  related  to  the 
cause  and  circumstances  of  death.  It  is,  with  respect,  ingenuous  to  describe  such 
an  inquiry  as  merely  one  ‘upon  the  cause  of  death  of  that  body  and  only  inciden¬ 
tally  upon  where  that  cause  or  the  death  itself  occurred’.113  As  the  Coroners 
Act  makes  clear,  an  inquest  is  more  than  a  post-mortem  examination  of  a  corpse. 
On  the  other  hand  the  forum  clearly  does  have  an  interest  in  the  circumstances 
surrounding  the  death  of  a  person  whose  body  comes  to  be  within  its  jurisdiction. 
This  is  especially  so  where  the  victim  was  a  national  of  the  forum  or  was  habitually 
resident  there.  Circumstances  can  be  imagined  where  an  official  inquiry  into  a 
death  overseas  might  constitute  an  intervention  in  the  domestic  jurisdiction  of  the 
State  in  question,  or  at  least  a  serious  discourtesy.  But  this  would  not  necessarily, 
or  even  usually,  be  so.  The  problem  with  section  3  from  this  point  of  view  is  not  its 
potential  application  to  violent  or  unnatural  deaths  caused  or  occurring  outside 
the  jurisdiction,  but  the  absence  of  any  discretion  in  the  coroner  to  decline  to  hold 
an  inquest  in  such  a  case,  even  when  that  inquest  might  involve  a  form  of  inter¬ 
vention.114  It  is  easy  to  understand  the  view,  adopted  by  three  of  the  five  judges, 

109  [1982]  3  W.L.R.  920  atpp.  930-2.  Lord  Lane  C .J.  in  substance  agreed:  at  pp.  927-8.  Waller  L.J., 
dissenting,  did  not  specifically  refer  to  the  extraterritoriality  point. 

110  Exp.  Brady;  re  Oram  (1935),  52  W.N.  (N.S.W.)  109  at  p.  1 12 per  Halse  Rogers  J. 

111  Brownlie  comments  that  the  passive  personality  principle  is  ‘the  least  justifiable,  as  a  general 
principle,  of  the  various  bases  of  jurisdiction’:  Principles  of  Public  International  Law  (3rd  edn.,  1979), 
P-  303- 

112  On  the  assumption  that  inquests  are  an  aspect  of  ‘legal  and  criminal  jurisdiction’,  it  is  asserted  in 
Halsbury’ s  Laws  of  England  ( 4th  edn.,  1974),  vol.  9,  p.  659,  that  a  coroner  is  precluded  from  investigat¬ 
ing  the  death  of  a  person  entitled  to  diplomatic  or  sovereign  immunity.  It  is  not  clear  whether  the 
reasoning  in  the  present  case  undercuts  this  assumption.  Special  provision  is  made  for  inquests 
involving  members  of  visiting  forces:  ibid.,  pp.  659-60;  Visiting  Forces  Act  1952,  ss. 7,  12.  The  matter 
is  not  expressly  dealt  with  in  the  Vienna  Convention  on  Diplomatic  Relations  of  1963  ( United  Nations 
Treaty  Series,  vol.  500,  p.  95),  although  in  other  respects  the  Convention  regulates  immunities  arising 
from  the  death  of  a  member  of  the  mission:  cf.  Art.  39  (3)  and  (4).  British  practice  on  the  point  is 
unclear:  see  British  Digest  of  International  Law,  vol.  7,  pp.  809-1 1 . 

113  [1982]  3  W.L.R.  920  at  p.  930  per  Donaldson  L.J. 

114  Such  intervention  might  arise  more  from  enquiry  into  the  circumstances  surrounding  the  death 
than  into  its  immediate  cause.  Inquiries  of  this  sort  could  perhaps  be  confined  within  narrower  limits 
by  the  non-justiciability  rule  enunciated  in  the  Buttes  case:  above,  Case  No.  2.  But  it  is  doubtful 
whether  non-justiciability  principles  apply  to  mere  inquiries. 
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that  this  difficulty  precluded  an  extensive  interpretation  of  a  consolidating 
statute,  the  effect  of  which  would  quite  strikingly  change  the  previous  law.  The 
other  view  having  prevailed,  it  is  suggested  that  the  Coroners  Acts  should  be 
amended  to  confer  a  discretion  upon  coroners,  at  least  in  cases  of  deaths  occurring 
abroad.115 


Enforcement  of  foreign  legislation — extraterritorial  legislation — consistency  with 
international  law — protection  of  cultural  property — public  policy  of  the  forum 

Case  No.  6.  Attorney -General  of  New  Zealand  v.  Ortiz  and  others,  [1982]  3  All 
E.R.  432,  [1982]  2  W.L.R.  10,  C.A.  reversing  [1982]  Q.B.  349,  [1982]  1  Lloyd’s 
Rep.  173,  Staughton  J.  In  1973  the  third  defendant  exported  from  New  Zealand 
a  valuable  Maori  carving  which  he  had  bought  from  its  finder.  The  carving  was 
protected  under  the  Historic  Articles  Act  1962  (N.Z.),  and  its  unlicensed 
exportation  was,  as  the  third  defendant  knew,  in  breach  of  that  Act.  The  third 
defendant  subsequently  sold  the  carving  to  the  first  defendant.  The  Attorney- 
General  of  New  Zealand  sought  to  recover  the  carving,  claiming  that  it  had  been 
automatically  forfeited  to  the  Crown  on  export,  under  section  12  (2)  of  the  1962 
Act.  His  claim  was  resisted  by  the  defendants  on  two  grounds:  that  section  12  (2) 
of  the  1 962  Act  (which  provided  that  the  goods  ‘shall  be  forfeited’)  did  not  provide 
for  automatic  forfeiture  but  only  for  liability  to  forfeiture  upon  seizure  (which 
never  occurred);  and  that  to  enforce  the  Attorney-General’s  claim  would  involve 
the  enforcement  of  a  foreign  penal  or  public  law,  and  should  therefore  be  declined. 
The  case  raises  important  questions  of  the  existence  and  meaning  of  the  rule,  that 
English  courts  will  not  enforce  foreign  ‘penal’  or  ‘public’  laws,  but  this  aspect  is 
not  dealt  with  here. 

For  present  purposes  it  is  necessary  to  refer  to  the  reason  given  by  Lord 
Denning  M.R.  for  adopting  the  weaker  meaning  of  section  12  (2)  (involving 
liability  to  forfeiture  rather  than  automatic  forfeiture).  Having  referred  to 
Staughton  J.’s  reasoning  below,  based  on  a  purposive  interpretation  of  section 
12  (2),  he  said: 

I  can  well  follow  the  judge’s  reasoning,  but  I  think  it  is  open  to  this  fatal  objection;  if 
accepted,  it  means  that  the  Historic  Articles  Act  1962  would  have  effect  beyond  the 
territory  of  New  Zealand,  it  would  have  extra-territorial  effect.  That  would  be  contrary  to 
international  law  .  .  . 

In  our  present  case  the  New  Zealand  government  invite  us  to  interpret  s.  12  (2)  of  the 
Historic  Articles  Act  1962  as  if  it  said:  ‘An  historic  article  [which  has  been]  knowingly 
exported  [from  New  Zealand]  in  breach  of  this  Act  shall  be  [automatically]  forfeited  to 
Her  Majesty’:  and  Her  Majesty  can  recover  it  in  any  other  country  into  which  it  may  be 
imported. 

So  interpreted,  the  Act  seems  to  me  to  infringe  the  rule  of  international  law  which  says 
that  no  country  can  legislate  so  as  to  affect  rights  of  property  when  that  property  is  situated 
beyond  the  limits  of  its  own  territory.  It  is  a  direct  infringement  of  the  territorial  theory 
of  sovereignty  .  .  . 

If  this  Historic  Articles  Act  1 962  provided  for  automatic  forfeiture,  that  forfeiture  would 
take  place  and  would  come  into  effect  as  soon  as  the  historic  article  was  exported,  i.e.  as 
soon  as  it  left  the  territorial  jurisdiction  of  New  Zealand.  That  would  be  a  piece  of  extra¬ 
territorial  legislation  which  is  invalid  in  international  law. 

Rather  than  suppose  that  the  New  Zealand  Parliament  would  infringe  international  law, 


116  Following  the  decision  of  the  Court  of  Appeal  the  inquest  was  held  and  returned  an  open  verdict. 
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or  would  go  beyond  the  limits  of  its  own  jurisdiction,  I  am  quite  clear  that  we  should 
read  s.  12  (2)  as  not  providing  for  automatic  forfeiture,  but  meaning  ‘shall  be  liable  to 
forfeiture’.116 

It  should  be  said  that  there  were  good  grounds  for  construing  section  12  (2)  in  this 
way  apart  from  the  argument  from  international  law.117  But  it  is  difficult  to  accept 
this  particular  argument  for  the  weaker  construction  of  the  section.  In  the  first 
place,  it  by  no  means  follows  that  the  export  of  goods  within  the  meaning  of 
customs  or  related  legislation  occurs  and  is  completed  outside  the  territorial  juris¬ 
diction  of  the  State  in  question.  Just  as  goods  might  not  be  said  to  be  ‘imported’ 
until  they  are  landed,118  so  they  might  be  said  to  have  been  exported  on  departure 
from  the  land.  Secondly,  even  if  the  other  interpretation  was  adopted,  so  that  the 
act  of  exportation  was  only  completed  ‘beyond  the  territory  of  New  Zealand’  it 
does  not  follow  that  forfeiture  of  the  goods  would  be  an  excess  of  jurisdiction 
under  international  law.  On  any  view,  the  act  of  exporting  would  be  complete 
immediately  on  leaving  the  territorial  sea,  in  which  case  it  would  occur  in  the 
contiguous  zone,  that  ‘zone  of  the  high  seas  contiguous’  to  the  territorial  sea  in 
which  the  coastal  State  has  jurisdiction  to  prevent  and  punish  ‘infringement  of 
its  customs  .  .  .  regulations  within  its  territory  or  territorial  sea’,119  including 
attempts  to  export  prohibited  items  of  cultural  property.  That  the  legislation  here 
did  not  infringe  the  general  public  policy  of  the  forum  was  recognized  both  by 
Staughton  J.  and  Ackner  L .J.  on  appeal.  Staughton  J.  said: 

If  the  test  is  one  of  public  policy,  applied  to  the  foreign  law  in  question  in  this  particular 
case,  there  is  in  my  judgment  every  reason  why  the  English  courts  should  enforce  s.  12  of 
the  Historic  Articles  Act  1962  of  New  Zealand.  Comity  requires  that  we  should  respect 
the  national  heritage  of  other  countries,  by  according  both  recognition  and  enforcement 
to  their  laws  which  affect  the  title  to  property  while  it  is  within  their  territory.  The  hope 
of  reciprocity  is  an  additional  ground  of  public  policy  leading  to  the  same  conclusion.120 

Lord  Denning  was  not  so  sanguine,  pointing  to  the  attitude  which  would 
undoubtedly  be  adopted  by  ‘culture-importing’  countries  such  as  the  United 
States  to  claims  such  as  these.  In  his  view  specific  international  action  was 
required,  pending  which  the  ordinary  restrictive  English  rules  of  enforcement  of 
foreign  law  would  apply.121  But  it  is  desirable  not  to  confuse  these  rules  with  the 
different,  and  more  flexible,  international  law  rules  relating  to  extraterritorial 
jurisdiction.  And,  if  the  latter  are  to  be  relied  on,  it  is  also  desirable  that  they  be 
got  right. 

116  [1982]  3  All  E.R.  432  at  pp.  455-6. 

117  See  esp.  at  pp.  460-5  per  Ackner  L.J. 

118  e.g.  R.  v.  Bull  (1974),  131  C.L.R.  203. 

119  Cf.  Geneva  Convention  on  the  Territorial  Sea  and  Contiguous  Zone  1958  ( United  Nations 
Treaty  Series ,  vol.  516,  p.  205),  Art.  24. 

120  [1982]  3  All  E.R.  432  at  p.  451. 

121  At  p.  460.  There  has  of  course  been  a  considerable  amount  of  work  done  on  the  international 
plane  to  assist  in  protecting  the  cultural  and  artistic  heritage  of  States  (by  derivation,  the  world  cultural 
heritage).  But  the  most  specific  treaty  so  far  concluded,  the  1970  U.N.E.S.C.O.  Convention  on  the 
Means  of  Prohibiting  and  Preventing  the  Illicit  Import,  Export  and  Transfer  of  Ownership  of 
Cultural  Property,  deliberately  falls  short  of  requiring  restitution  in  a  case  such  as  the  present:  see 
Arts.  7,  13,  and  cf.  Williams,  The  International  and  National  Protection  of  Movable  Cultural  Property 
(1978),  pp.  106-8,  183-5;  for  the  text  of  the  Convention  see  ibid.,  pp.  224-9.  The  United  Kingdom 
is  not  a  party  to  the  Convention. 
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European  Convention  on  Human  Rights  J95 o,  Art.  11  (1 ) — freedom  of  association 
expulsion  of  trade  unionist  in  resolution  of  inter -union  dispute — validity  of  union  rules 
providing  for  such  expulsion 

Case  No.  7.  Cheall  v.  Association  of  Professional ,  Executive,  Clerical  and 
Computer  Staff,  [1982]  3  All  E.R.  855,  [1982]  I.C.R.  231,  C.A.  reversing  Bingham 
J.  The  implications  for  British  labour  law  of  the  right  of  ‘freedom  of  association 
with  others,  including  the  right  to  form  and  to  join  trade  unions  for  the  protection 
of  [one’s]  interests’,  guaranteed  by  Article  1 1  of  the  European  Convention  on 
Human  Rights,122  are  increasingly  recognized,  although  the  meaning  of  Article  1 1 
in  this  context  remains  unclear.  In  the  Young,  James  and  Webster  case  the  Euro¬ 
pean  Court  held  that  the  imposition  of  a  ‘closed  shop’  on  existing  employees  who 
objected  to  union  membership  contravened  their  right  to  freedom  of  association 
under  Article  n.123  The  Court  did  not  decide  that  a  ‘closed  shop’  arrangement 
necessarily  contravened  Article  11,  although  seven  of  the  eighteen-member 
majority  certainly  thought  that  it  did.124  This  is  surprising,  given  the  clear 
evidence  in  its  travaux  preparatoires  that  the  European  Convention  was  not 
intended  to  establish  a  right  not  to  join  a  trade  union,125  and  given  the  absence  of 
any  such  right  in  the  European  Social  Charter,126  and  in  the  much  more  detailed 
International  Labour  Organization  Convention  87  on  Freedom  of  Association 
and  Protection  of  the  Right  to  Organize.127  The  Court’s  willingness  to  give  an 
extensive  interpretation  to  Article  1 1  in  the  context  of  trade  union  membership 
may  well  have  implications  going  beyond  the  closed  shop  issue,  as  the  present  case 
indicates. 

The  plaintiff  was  employed  by  Vauxhall  as  a  security  officer.  He  had  long  been  a 
member  and  an  official  of  one  union  (ACTSS,  a  subsidiary  of  the  Transport  and 
General  Workers  Union),  but  in  1974  he  resigned  from  that  union  having  become 
dissatisfied  with  its  performance  and  policies.  He  then  joined  the  defendant  union 
(APEX).  Both  unions  were  affiliated  to  the  Trades  Union  Congress  (TUC),  the 
central  union  organization,  and  both  were  therefore,  under  TUC  rules,  bound  to 
comply  with  awards  of  any  Disputes  Committee  set  up  under  those  rules.  In  cases 
of  inter-union  membership  disputes,  it  was  accepted  practice  for  a  Disputes 
Committee  to  apply  the  ‘Bridlington  principles’  first  formulated  in  1938,  by 
which  a  member  union  of  the  TUC  was  (‘morally’)  bound  to  inquire  whether  its 
acceptance  of  a  present  or  recent  member  of  another  union  was  acceptable  to  that 
union:  if  not,  the  union  could  not  admit  him  pending  a  resolution  of  the  dispute 
by  a  TUC  Disputes  Committee.  APEX  knew  when  it  admitted  the  plaintiff 
to  membership  that  he  was  a  recent  member  of  another  union,  and  its  action  in 
admitting  him  was  therefore  a  clear  breach  of  the  Bridlington  principles.  In  due 

122  United  Kingdom  Treaty  Series,  No.  71  (1953).  123  Series  A,  vol.  44  (1981). 

124  ‘Trade  union  freedom,  a  form  of  freedom  of  association,  involves  freedom  of  choice:  it  implies 
that  a  person  has  a  choice  as  to  whether  he  will  belong  to  an  association  or  not  and  that,  in  the  former 
case,  he  is  able  to  choose  the  association’  (concurring  opinion  at  p.  28). 

126  As  the  dissenting  opinion  (Judge  Sorensen,  joined  by  Judges  Thor  Vilhjalmsson  and  Lagergren) 
pointed  out:  at  pp.  30-1 .  Comment  on  the  case  so  far  has  been  rather  critical:  see  Drzemczewski  and 
Wooldridge,  International  and  Comparative  Law  Quarterly,  31  (1982),  pp.  396-402;  O’Higgins, 
Human  Rights  Review,  6  (1981),  pp.  22-7. 

126  United  Kingdom  Treaty  Series,  No.  38  (1965),  Arts.  5,  6,  33.  In  other  labour  relations  cases  the 
European  Court  has  been  careful  to  ensure  concordance  between  the  obligations  of  the  European 
Social  Charter  and  the  European  Convention:  e.g.  Schmidt  and  Dahlstrom  case,  Series  A,  vol.  21  (1976) 
atpp.  15-16.  127  United  Nations  Treaty  Series,  vol.  68,  p.  17  (1948). 
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course  a  Disputes  Committee,  acting  on  the  complaint  of  the  other  union, 
awarded  that  APEX  exclude  the  plaintiff  from  membership.  This  APEX  pur¬ 
ported  to  do,  under  Rule  14  of  its  Rules,  which  allow  it  to  terminate  membership 
‘if  necessary,  in  order  to  comply  with  a  decision  of  a  Disputes  Committee  of  the 
Trades  Union  Congress’.128  The  plaintiff  claimed  that  his  exclusion  was  invalid, 
relying,  inter  alia,  on  Article  1 1  of  the  European  Convention  as  an  indication  of 
the  public  policy  of  the  forum,  pursuant  to  which  Rule  14  was  invalid. 

At  first  instance,  Bingham  J.  rejected  other  arguments  based  on  natural  justice 
and  the  interpretation  of  the  APEX  Rules.  He  then  went  on  to  deal  with  the 
argument  from  Article  1 1 . 

Counsel  for  [the  plaintiff]  also  made  a  more  far-reaching  submission  on  public  policy. 
Rule  14,  he  submitted,  taken  in  conjunction  with  the  Bridlington  principles,  constituted  a 
restriction  on  the  individual’s  right  to  belong  to  a  trade  union  of  his  choice.  As  such  it  was 
contrary  to  British  public  policy  and  so  void.  This  submission  he  based  inter  alia  on  the 
European  Convention  for  the  Protection  of  Human  Rights  and  Fundamental  Freedoms. 
Counsel  accepted  that  the  convention  was  not  of  itself  law  in  this  country  but  contended 
that  it  should  be  considered  as  indicating  what  the  law  of  this  country  should  be,  or  should 
be  construed  as  being.  Assistance  was  accordingly  to  be  derived  from  the  case  of  Young, 
James  and  Webster  v.  United  Kingdom  in  the  European  Court  of  Human  Rights.  The  facts 
were  different  from  the  present  but  counsel  rightly  contended  that  there  were  observations 
in  the  case  helpful  to  [the  plaintiff]  .  .  .  These  dicta  clearly  indicated,  it  was  submitted,  the 
direction  of  British  public  policy  .  .  .  Counsel  for  APEX  challenged  the  relevance  of  the 
decision  in  Young,  James  and  Webster  v.  United  Kingdom  .  .  .  The  right  to  join  APEX 
was  not  for  the  protection  of  [the  plaintiff’s]  interests,  which  would  be  as  well  or  better 
protected  by  ACTSS;  if  it  was,  then  the  restriction  contended  for  by  APEX  was  necessary 
in  a  democratic  society  for  the  protection  of  the  rights  and  freedoms  of  others,  both 
employers  and  union  members.  If  necessary,  counsel  for  APEX  submitted  that  the 
decision  in  Young,  James  and  Webster  v.  United  Kingdom  was  wrong  (and  certain  judicial 
observations  must,  I  think,  have  come  as  a  surprise  to  certain  respected  commentators  .  .  .); 
in  any  event  the  convention  was  not  directly  applicable.129 

He  continued: 

I  accept  that  where  the  court  is  presented  with  alternative  formulations  of  legal  principle 
regard  may  be  paid  to  the  fact  that  one  or  other  of  them  may  be  more  consistent  with  inter¬ 
national  treaty  obligations  undertaken  by  Her  Majesty,  but  I  must  bear  in  mind  that  the 
obligations  assumed  and  the  rights  conferred  by  the  European  Convention  are  not  justiciable 
in  our  municipal  courts  ...  I  do  not  find  that  the  European  Convention  gives  a  clear  lead  on 
this  question.  The  language  of  art.  1 1  permits  of  arguments  on  which  it  would  be  idle  for 
me  to  speculate  and  wrong  for  me  to  express  views.  Some  passages  from  the  judgments, 
which  I  have  quoted,  read  helpfully  to  [the  plaintiff]  but  they  arose  in  a  case  where  the  facts 
were  quite  different  from  the  present  and  where  the  injustice  to  the  individuals  involved 
was  much  more  pronounced  than  anything  [the  plaintiff]  can  complain  of.130 

The  plaintiff  accordingly  failed,  but  the  decision  of  Bingham  J.  was  reversed,  by 
a  majority,  in  the  Court  of  Appeal.  In  that  court  only  Lord  Denning  M.R.  gained 
much  assistance  from  the  European  Convention.  He  said: 

I  start  with  the  fundamental  principle  which  is  enshrined  in  art.  1 1  ( 1 )  of  the  European 
Convention  for  the  Protection  of  Human  Rights  and  Fundamental  Freedoms  ...  At  the 

128  Rule  15  provided  for  expulsion  for  misconduct,  after  a  hearing  and  with  appropriate  safeguards. 
See  [1982]  3  All  E.R.  855  at  p.  859. 

129  At  pp.  871-3.  130  At  pp.  873-4. 
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material  time  in  this  case  this  basic  principle  had  been  buttressed  by  an  Act  of  Parliament. 
At  that  time  the  Industrial  Relations  Act  1971  was  still  in  force.  It  declared  in  s.  5  (1): 

‘Every  worker  shall,  as  between  himself  and  his  employer,  have  the  following  rights, 

that  is  to  say, — (a)  the  right  to  be  a  member  of  such  trade  union  as  he  may  choose 

I  know,  of  course,  that  on  31  July  1974  Parliament  repealed  the  Industrial  Relations  Act 
1971  .  .  .  But  that  repeal  of  a  statute  did  not  repeal  the  common  law.  It  did  not  affect  the 
common  law  rights  of  any  man.  He  still  retained  his  common  law  right  to  join  a  trade  union 
of  his  choice  for  the  protection  of  his  interests.  Nor  did  the  repeal  affect  the  fact  that  our 
government  had  adhered  to  the  European  Convention  for  the  Protection  of  Human  Rights 
and  Fundamental  Freedoms.  Every  man  could  by  going  to  the  European  Court  of  Human 
Rights  at  Strasbourg  vindicate  his  rights  under  the  Convention.  Just  as  the  three  railway- 
men  did  when  they  were  dismissed  for  refusing  to  join  a  trade  union.  The  Court  of  Human 
Rights  directed  that  the  United  Kingdom  government  should  pay  compensation  to  the 
three  railwaymen.  That  was  on  13  August  1981  in  Young,  James  and  Webster  v.  United 
Kingdom.  By  being  vindicated  in  this  way,  I  reach  the  conclusion  that  art.  1 1  (1)  of  the  Con¬ 
vention  is  part  of  the  law  of  England  or  at  any  rate  the  same  as  the  law  of  England.  The  courts 
of  England  should  themselves  give  effect  to  it  rather  than  put  a  citizen  to  all  the  trouble  and 
expense  of  going  to  the  Court  of  Human  Rights.  Our  courts  should  themselves  uphold  the 
right  of  every  man  to  join  a  trade  union  of  his  choice  for  the  protection  of  his  interests.131 

He  concluded: 

I  take  my  stand  on  something  more  fundamental.  It  is  on  the  freedom  of  the  individual  to 
join  a  trade  union  of  his  choice.  Even  though  it  should  result  in  industrial  chaos,  never¬ 
theless  the  freedom  of  each  man  should  prevail  over  it.  There  comes  a  time  in  peace 
as  in  war,  as  recent  events  show,  when  a  stand  must  be  made  on  principle,  whatever  the 
consequences.132 

The  other  members  of  the  Court  did  not  share  these  belligerent  sentiments,  at 
least  in  this  context.  Slade  L.J.  agreed  in  the  result  with  Lord  Denning  M.R.,  but 
based  himself  on  the  interpretation  of  the  relevant  rules.  He  did  not  express  an 
opinion  on  the  public  policy  argument,  although  he  found  Bingham  J.’s  approach 
‘very  persuasive’.133  Donaldson  L.J.  (dissenting)  agreed  with  Bingham  J., 
although,  like  him,  he  did  not  attempt  to  predict  what  conclusion  the  European 
Court  would  reach  on  facts  such  as  the  present.  He  said: 

Finally  it  is  submitted  that  the  Bridlington  principles,  the  award  of  the  disputes  committee 
based  on  those  principles,  APEX’s  r.  14  and  the  decision  to  terminate  [the  plaintiff’s] 
membership  are  all  void  as  being  contrary  to  public  policy.  The  basis  of  this  somewhat 
surprising  proposition  is  art.  1 1  of  the  Human  Rights  Convention  and  the  decision  of  the 
European  Court  of  Human  Rights  in  Young,  James  and  Webster  v.  United  Kingdom. 

Neither  the  convention,  nor  the  decision,  have  any  direct  impact  on  English  domestic 
law.  However  ...  in  matters  of  legal  policy  regard  should  be  had  to  this  country’s  inter¬ 
national  obligation  to  observe  the  treaty  as  interpreted  by  the  European  Court  of  Human 
Rights  .  .  . 

The  decision  of  the  majority  of  the  European  Court  of  Human  Rights  was  that  art.  1 1 
involved  not  only  a  right  to  belong  to  a  trade  union,  but  some  degree  of  freedom  of  choice 
between  unions.  However,  what  degree  of  freedom  of  choice  was  necessary  was  not  spelt 
out  other  than  in  the  context  of  the  facts  of  that  case. 

In  Blathwayt  v.  Lord  Cawley  ([1976]  AC  397  at  p.  426)  Lord  Wilberforce  accepted  that 
‘conceptions  of  public  policy  should  move  with  the  times  and  that  widely  accepted  treaties 
and  statutes  may  point  the  direction  in  which  such  conceptions,  as  applied  by  the  courts, 


131  At  pp.  878-9. 


132  At  p.  881. 


133  At  p.  891. 


DECISIONS  OF  BRITISH  COURTS  DURING  1982  285 

ought  to  move  .  So  do  I  .  .  .  ‘[Pjublic  policy’  in  the  true  sense  is  a  part  of  the  law  and  it  is 
wholly  within  the  province  and  capacity  of  the  judges  to  declare  it.  However,  they  must 
be  satisfied  that  any  reasonable  person  would  agree  that  the  enforcement  of  the  provision 
under  consideration  would  be  ‘a  harmful  thing’  ...  I  have  no  doubt  that  reasonable  people 
could  be  found  in  large  numbers  both  to  support  and  to  oppose  the  proposition  that  on 
balance  the  Bridlington  principles  and  r.  14  were  harmful  things.  This  being  the  case,  the 
issue  is  very  far  from  being  incontestable  and  we  are  being  invited  to  apply  considerations 
of  political  rather  than  public  policy.  This  I  absolutely  decline  to  do.134 

It  is  difficult  to  agree  with  Lord  Denning  that  APEX’s  treatment  of  the  plaintiff 
in  this  case  involved  a  violation  of  Article  1 1 .  It  is  true  that  there  are  dicta  in  the 
Young,  James  and  Webster  case  supporting  the  right  to  choose,  as  between  trade 
unions,  which  to  join.135  But  it  cannot  be  the  case  that  an  employee  has  the  right  to 
join  any  union  at  all,  irrespective  of  his  eligibility  under  the  union’s  rules.  This 
was  the  point  (overlooked  by  Lord  Denning)  of  the  careful  language  of  section 
5  (1)  of  the  1971  Act,  creating  a  right  to  join  a  union  as  between  employer  and 
employee.  The  same  point  is  made,  in  a  different  way,  in  Article  2  of  I.L.O. 
Convention  87,  which  establishes  the  right  of  workers  to  join  organizations  of 
their  own  choosing  ‘subject  ...  to  the  rules  of  the  organizations  concerned’.136  It 
may  be  that  expulsion  in  the  circumstances  of  the  present  case  would  contravene 
Article  1 1  of  the  European  Convention  if  its  practical  effect  was  to  compel  the 
employee  to  join  a  particular  union  which  he  did  not  wish  to  join.137  But  this  was 
not  so  here.  The  plaintiff  was  initially  free  to  join  any  trade  union  representing 
employees  such  as  himself.  He  was  free  to  resign  from  such  a  union,  both  in  theory 
and  in  practice,  since  Vauxhall  was  not  a  closed  shop.138  He  was  not  free  in  practice 
to  join  another  union  immediately,139  but  that  was  a  result  not  of  the  general  law 
but  of  the  union  rules  (including  TUC  rules  and  practices),  which  are  themselves 
an  aspect  of  the  right  of  association,  including  the  right  of  trade  unions  to  organize 
effectively  for  their  purposes.  The  general  law  required  employers  to  remain 
neutral  as  between  rival  unions  in  circumstances  such  as  these,  and  it  required  all 
parties  (including  the  TUC  Disputes  Committee  and  APEX)  to  act  fairly  towards 
people  such  as  the  plaintiff.  It  is  difficult  to  see  that  Article  1 1  requires  more.  On 
the  other  hand  at  least  some  members  of  the  European  Court  seem  to  think  that  it 
does.  It  is  understandable,  then,  that  three  of  the  four  judges  in  this  case  should 
have  declined  to  predict  how  Article  1 1  would  be  applied  in  circumstances  such 
as  these.140 


134  Atpp.  886-7.  135  Above,  n.  124. 

136  Convention  87  also  establishes  the  right  of  workers’  organizations  to  draw  up  their  rules  (Art.  3) 
and  to  form  federations  or  confederations  (Art.  4),  and  applies  Art.  2  to  those  federations  and 
confederations  (Art.  6). 

137  Cf.  Young,  James  and  Webster  case,  Series  A,  vol.  44  (1981)  at  pp.  22-3  (majority  opinion). 

138  Had  it  been,  more  extensive  protections  against  expulsion  would  have  applied  both  at  common 
law  and  by  statute:  see  now  Employment  Act  1980,  s.  4. 

139  i.e.  unless  that  union  agreed  or  a  TUC  Disputes  Committee  so  awarded. 

140  A  number  of  other  cases  reported  in  1982  involved  issues  arising  under  the  European 
Convention.  Ini?,  v.  Haynes,  [1982]  Crim.  L.R.  245,  it  was  argued  that  the  European  Court’s  decision 
mX.  v.  United  Kingdom,  Series  A,  vol.  46  (1981),  entailed  that  an  unlimited  restriction  order  under  the 
Mental  Health  Act  1959,  ss.  60  and  65,  would  involve  breach  of  Art.  5  (4)  of  the  European  Convention. 
But  the  European  Court  did  not  hold  that  the  procedures  for  review  of  detention  under  the  1959  Act 
necessarily  involved  a  violation  of  Art.  5  (4),  only  that  there  was  a  violation  of  Art.  5  (4)  in  the  circum¬ 
stances  of  that  case,  X  having  been  recommitted  to  a  psychiatric  hospital  for  an  indefinite  period 
without  being  given  sufficient  indication  of  the  reasons  for  recommittal:  ibid.,  at  pp.  21-6.  The  Court 
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International  convention — relation  to  statute — requirement  of  ambiguity — Chicago 
Convention  on  International  Civil  Aviation  ig44 — Air  Navigation  Order  1976 — 
right  to  land 

Case  No.  8.  Air  Canada  v.  Secretary  of  State  for  Trade  and  another ,  [1981]  3  All 
E.R.  336,  Parker  J.  The  plaintiffs  were  airline  operators  who  were  in  dispute  with 
the  second  defendant,  the  British  Airports  Authority,  over  the  level  of  landing 
fees  charged  for  their  use  of  the  aerodromes  operated  by  the  Authority.  The 
Secretary  of  State  had  power  under  Article  7 1  of  the  Air  Navigation  Order  1 976141 
to  fix  such  charges,  although  he  had  not  in  fact  formally  done  so  in  this  case. 

of  Appeal  rejected  the  argument.  Several  cases  concerned  the  law  of  contempt  of  court,  in  the  light  of 
the  European  Court’s  decision  in  the  Sunday  Times  case  (Series  A,  vol.  30  (1979))  and  Art.  6  of  the 
European  Convention.  In  Attorney-General  v.  English,  [1982]  3  W.L.R.  278,  the  House  of  Lords 
adopted  a  broad  interpretation  of  s.  5  of  the  Contempt  of  Court  Act  1981  allowing  discussion  in  good 
faith  of  public  affairs  where  the  risk  of  prejudice  to  legal  proceedings  is  merely  incidental.  Lord 
Diplock  made  passing  reference  to  the  Sunday  Times  case:  at  p.  288.  In  Home  Office  v.  Harman,  [1982] 
2  W.L.R.  338,  the  House  divided  sharply  over  the  application  of  the  contempt  rule  to  a  solicitor 
who  disclosed  discovered  documents  to  a  journalist  after  they  had  been  read  in  open  court.  The 
majority  (Lords  Diplock,  Keith  and  Roskill)  held  that  a  solicitor’s  duty  not  to  disclose  discovered 
documents  except  for  the  purposes  of  the  litigation  prevailed  over  the  public  interest  in  access  to 
information  disclosed  in  court.  Lord  Diplock  was  at  pains  to  emphasize  that  no  issue  of  freedom  of 
communications  or  the  press  was  involved:  the  English  system  of  adversary  trial  balanced  the  more 
informative  proceedings  obtained  by  discovery  of  documents  against  protection  of  the  privacy  of  the 
parties  whose  documents  were  so  obtained.  This  balance  was  entirely  proper  under  Arts.  6  and  10  (2) 
of  the  European  Convention:  see  at  pp.  341,  344.  Lords  Scarman  and  Simon  of  Glaisdale  (dissenting) 
disagreed.  Freedom  of  expression  and  the  press  are  fundamental  rights  entitled  to  special  respect 
under  the  Convention.  As  Lord  Scarman  pointed  out: 

‘In  Sunday  Times  v.  United  Kingdom  the  court  emphasised  that  paragraph  2  of  article  10  did 
not  establish  principles  in  competition  with  the  right  to  freedom  of  expression  but  only  created 
“a  number  of  exceptions  which  must  be  narrowly  interpreted”.  The  court  went  on  to  construe  the 
exceptions  permissible  under  paragraph  2  as  limited  to  those  which  could  be  justified  by  a  real 
pressing  social  need.  It  can  hardly  be  argued  that  there  is  a  pressing  social  need  to  exclude  the 
litigant  and  his  solicitor  from  the  right  available  to  everyone  else  to  treat  as  public  knowledge 
documents  which  have  been  produced  and  made  part  and  parcel  of  public  legal  proceedings.  If 
English  law  should  recognise  this  exclusion,  it  might  well  be  inconsistent  with  the  requirements 
of  the  European  Convention’  (at  pp.  357-8). 

On  the  other  hand,  in  R.  v.  Goldstein,  [1982]  1  W.L.R.  804  at  p.  814,  Lord  Lane  C.J.  pointed  out  that 
‘freedom  of  expression  does  not  mean  freedom  to  express  yourself  on  27  megaherz’  without  a  licence, 
a  gloss  on  Art.  10  which  would  be  generally  accepted. 

In  Raymond  v.  Honey,  [1982]  2  W.L.R.  465,  the  House  of  Lords  held  that  the  Prison  Rules  1964 
should  be  strictly  interpreted  so  as  to  avoid  interfering  with  a  prisoner’s  right  of  access  to  the  courts. 
Any  such  interference  would  render  the  Rules  ultra  vires  the  Prison  Act  1952,  which  should  equally  be 
interpreted  so  as  not  to  ‘authorize  hindrance  or  interference  with  so  basic  a  right’  ( per  Lord  Wilber- 
force  at  p.  470).  This  basic  principle  of  English  law  was  reinforced  by  reference  to  the  decision  of  the 
European  Court  in  the  Golder  case  (Series  A,  vol.  18  (1975))  and  to  Art.  6  of  the  European  Convention: 
at  p.  468.  In  Riley  v.  Attorney-General  of  Jamaica,  [1982]  3  All  E.R.  469,  the  Privy  Council  upheld 
death  sentences  under  the  Jamaican  Constitution  notwithstanding  substantial  delays  (6-7  years)  in 
carrying  them  out.  The  minority  (Lords  Scarman  and  Brightman)  construed  the  Constitution  in  a  way 
that  made  s.  17  (1),  prohibiting  torture  and  inhuman  or  degrading  punishment,  applicable  to  execu¬ 
tions  after  long  delay.  They  thought  that  in  the  circumstances  there  had  been  a  contravention  of 
s.  17  (1),  citing,  inter  alia,  the  European  Court’s  decision  in  the  Tyrer  case  (Series  A,  vol.  26  (1978)):  at 
p.  479.  Cf.  also  McGovern  v.  Attorney-General,  [1982]  2  W.L.R.  222,  248  per  Slade  J.  (reference  to  the 
Universal  Declaration  and  the  European  Convention  in  interpreting  provisions  of  a  trust  for  certain 
purposes  of  Amnesty  International,  which  trust  was  claimed  to  be  charitable  under  English  law:  held 
that  it  was  not,  as  a  trust  for  political  purposes  (including  the  abolition  of  capital  and  corporal 
punishment  in  all  cases)). 

141  S.I.  1976,  No.  1783  (since  superseded). 
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The  plaintiffs  claimed  that  they  had  a  right  to  land  at  United  Kingdom  public 
airports  pursuant  to  permits  granted  by  the  Secretary  of  State  under  Article  77 
of  the  Order,  and  that  this  right  existed  notwithstanding  their  refusal  to  pay  the 
increased  landing  fees.  They  also  claimed  that  the  only  method  of  enforcing  non¬ 
payment  of  landing  fees  was  under  section  1 4  of  the  Civil  Aviation  Act  1 968,  and 
did  not  include  withdrawal  of  landing  rights.  In  both  respects  they  sought  to  rely 
on  the  1944  Chicago  Convention142  and  relevant  bilateral  treaties,  to  assist  in 
interpreting  the  statutory  provision  concerning  landing  fees  and  rights  to  land. 

They  failed  on  both  grounds.  On  the  former,  Parker  J.  held  that  no  right  to 
land  at  any  particular  aerodrome  was  conferred  by  a  permit  under  Article  77:  such 
a  right  was  to  be  implied  (as  Article  91  suggests)  only  from  Articles  68  and, 
especially,  72,  which  required  public  aerodromes  to  be  available  ‘for  use  by 
aircraft  registered  in  other  Contracting  States  or  in  any  part  of  the  Common¬ 
wealth  on  the  same  terms  and  conditions  as  for  use  by  aircraft  registered  in  the 
United  Kingdom’.  The  right  to  land  was  thus  conditional  inter  alia  upon  payment 
of  (non-discriminatory)  landing  fees.  Parker  J.  concluded: 

There  being  therefore  a  clear  right  to  land  under  arts.  68  and  72  there  is  no  room  for  any 
implication  in  art.  77  or  any  permit  given  thereunder  of  any  such  right,  and  the  operators’ 
argument  that  they  have,  as  against  the  authority,  an  absolute  and  independent  right,  in  my 
judgment,  fails. 

The  operators  sought  to  bolster  their  argument  by  reference  to  the  Chicago  Convention 
and  various  bilateral  treaties  but  such  attempt  cannot  succeed.  In  the  case  of  ambiguity 
reference  may  no  doubt  be  made  to  treaties  which  domestic  legislation  appears  designed  to 
put  into  effect  but  there  is  no  ambiguity  here. 

The  only  right  against  the  owner  is  to  land  on  the  same  terms  and  conditions  as  everyone 
else.143 

This  is,  with  respect,  clearly  right:  but  there  was  no  reason  not  to  refer  to  the 
Chicago  Convention.  If  that  Convention  had  conferred  a  right  to  land,  irrespective 
of  payment  of  landing  fees,  there  would  have  been  strong  grounds  for  interpreting 
the  Order  so  as  to  confer  that  right.  But  of  course  the  Convention  confers  no  such 
right:  on  the  contrary  the  operation  of  scheduled  air  services  into  a  particular 
country  requires  special  authorization  (Article  6),  which  could  be  conditional 
upon  payment  of  charges.  Moreover,  the  Convention  makes  it  clear  that  the  level 
of  charges  is  a  matter  for  the  State  in  question:144  the  only  requirement  is  that 
public  airports  be  open  for  use  under  uniform  conditions  to  the  aircraft  of  all 
Contracting  States  without  discrimination  (Article  15).  This  obligation  Articles 
68  and  72  clearly  implement. 

If  it  was  necessary  to  have  regard  to  them,  no  doubt  the  same  conclusion  would 
follow  from  an  examination  of  the  various  bilateral  air  services  agreements.145 
In  general,  however,  the  Air  Navigation  Act  1949  and  orders  made  under  it  are 
intended  to  implement  only  the  Chicago  Convention,  leaving  the  various  bilateral 
agreements  to  be  implemented  by  the  Secretary  of  State  using  the  powers  con¬ 
ferred  by  the  Act  and  orders.146 

142  International  Convention  on  Civil  Aviation,  Chicago,  7  December  1944:  United  Kingdom 
Treaty  Series,  No. 8(1953).  143  [1 981]  3  All  E.R.  336  at  p.  341 . 

144  Art.  15  provides  for  a  review  of  charges  by  the  I.C.A.O.  Council,  which  may  make  recom¬ 
mendations  to  the  States  concerned. 

145  e.g.  United  Kingdom-Canada  Air  Services  Agreement,  19  August  1949,  Arts.  Ill  (4),  (7). 

146  Cf.  Pan-American  World  Airways  Inc.  v.  Department  of  Trade,  [1976]  1  Lloyd’s  Rep.  257;  this 
Year  Book,  48  (1976-7),  pp.  345-8. 
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The  plaintiffs  fared  no  better  on  the  second  point.  Section  14  of  the  1968  Act 
was  concerned  only  with  the  detention  of  aircraft  having  already  landed,  not  with 
the  continuation  of  a  right  to  land  (still  less  to  continue  to  operate  commercial 
flights).  Parker  J.  said: 

If  the  Secretary  of  State  prescribes  certain  charges  and  makes  or  permits  a  condition  of 
use  that  they  shall  be  paid  on  demand  I  can  see  no  reason  to  suppose  that  Parliament  must 
have  intended  that  airline  operators  should  be  permitted  to  continue  to  use  the  aerodrome 
whilst  flouting  the  conditions  merely  because  they  genuinely  dispute  the  validity  of  the 
charges. 

If  there  be  any  ambiguity  about  the  matter,  so  as  to  make  reference  to  the  treaties 
permissible,  it  is  to  be  observed  that  the  Chicago  Convention  contemplates  that,  in  the 
event  of  dispute  about  charges  at  aerodromes  open  for  public  use,  the  dispute  shall  be 
subject  to  a  review  procedure  and  not  that  such  aerodromes  may  be  continued  to  be  used 
notwithstanding  a  continuing  refusal  to  pay  the  charges  and  notwithstanding  also  that  such 
charges  may  be  fully  exigible.147 

Once  again,  it  is  difficult  to  see  why  the  Chicago  Convention’s  support  for  this 
conclusion  should  depend  upon  discerning  ambiguity  in  section  14. 

Municipal  law — relation  to  international  convention — International  Monetary 
Fund — Article  VIII 2  ( b ) — ‘ exchange  contract’  —  ‘monetary  transaction  in  disguise’ 
— role  of  Article  VIII 2  ( b )  in  determining  public  policy  of  forum 

Case  No.  9.  United  City  Merchants  ( Investments )  Ltd.  v.  Royal  Bank  of  Canada, 
[1982]  2  All  E.R.  720,  [1982]  2  W.L.R.  1039,  H.L.  The  decisions  of  the  lower 
courts  in  this  case  were  noted  in  the  last  volume  of  this  Year  Book.111 8  Here  it  is 
necessary  only  to  note  that  the  House  of  Lords  approved  the  narrow  interpreta¬ 
tion  of  the  term  ‘exchange  contracts’  in  Article  VIII  2  (b)  of  the  Bretton  Woods 
Fund  Agreement,149  which  had  been  accepted  by  the  Court  of  Appeal  below,  and 
in  Terruzzi’ s  case  in  1976. 150  The  House  also  accepted  the  Court  of  Appeal’s 
characterization  of  the  transaction  here  as  a  ‘monetary  transaction  in  disguise’, 
holding  that  it  was  unenforceable  to  the  extent  (but  only  to  the  extent)  that  it 
contravened  Article  VIII  2  (b).  The  effect  of  the  Article  in  English  law,  now 
authoritatively  determined,  was  summarized  by  Lord  Diplock  as  follows: 

I  accept  as  correct  the  narrow  interpretation  that  was  placed  on  the  expression  ‘exchange 
contracts’  in  this  provision  of  the  Bretton  Woods  Agreements  by  the  Court  of  Appeal  in 
Wilson,  Smithett  &  Cope  Ltd  v.  Terruzzi.  It  is  confined  to  contracts  to  exchange  the 
currency  of  one  country  for  the  currency  of  another;  it  does  not  include  contracts  entered 
into  in  connection  with  sales  of  goods  which  require  the  conversion  by  the  buyer  of  one 
currency  into  another  in  order  to  enable  him  to  pay  the  purchase  price.  As  was  said  by  Lord 
Denning  M.R.  in  his  judgment  in  the  Terruzzi  case,  the  court  in  considering  the 
application  of  the  provision  should  look  at  the  substance  of  the  contracts  and  not  at  the 
form.  It  should  not  enforce  a  contract  that  is  a  mere  ‘monetary  transaction  in  disguise’. 

I  also  accept  [that]  .  .  .  effect  .  .  .  should  be  given  by  English  courts  to  the  word 
‘unenforceable’ ...  If  in  the  course  of  the  hearing  of  an  action  the  court  becomes  aware  that 
the  contract  on  which  a  party  is  suing  is  one  that  this  country  has  accepted  an  international 

147  [1981]  3  All  E.R.  336  at  p.  342.  148  This  Year  Book,  52  (1981),  pp.  305-6. 

149  United  Nations  Treaty  Series,  vol.  2,  p.  39,  implemented  by  the  Bretton  Woods  Agreements  Order 
in  Council  1946,  S.R.  &  O.  1946,  No.  36,  pursuant  to  the  Bretton  Woods  Agreements  Act  1945,  s.  3  (1). 

150  Wilson ,  Smithett  &  Cope  Ltd.  v.  Terruzzi,  [1976]  Q.B.  683;  this  Year  Book ,  47  (1974-5), 
pp.  350-2;  ibid.,  48  (1976-7),  pp.  337-9. 
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obligation  to  treat  as  unenforceable,  the  court  must  take  the  point  itself,  even  though  the 
defendant  has  not  pleaded  it,  and  must  refuse  to  lend  its  aid  to  enforce  the  contract.  But  this 
does  not  have  the  effect  of  making  an  exchange  contract  that  is  contrary  to  the  exchange 
control  regulations  of  a  member  state  other  than  the  United  Kingdom  into  a  contract  that  is 
‘illegal’  under  English  law  or  render  acts  undertaken  in  this  country  in  performance  of  such 
a  contract  unlawful.  Like  a  contract  of  guarantee  of  which  there  is  no  note  or  memorandum 
in  writing  it  is  unenforceable  by  the  courts  and  nothing  more  .  .  . 

The  question  whether  and  to  what  extent  a  contract  is  unenforceable  under  the  Bretton 
Woods  Agreements  Order  in  Council  1946  because  it  is  a  monetary  transaction  in  disguise 
is  not  a  question  of  construction  of  the  contract  but  a  question  of  the  substance  of  the  trans¬ 
action  to  which  enforcement  of  the  contract  will  give  effect ...  On  the  contrary,  the  task  on 
which  the  court  is  engaged  is  to  penetrate  any  disguise  presented  by  the  actual  words  the 
parties  have  used,  to  identify  any  monetary  transaction  (in  the  narrow  sense  of  that 
expression  as  used  in  the  Terruzzi  case)  which  those  words  were  intended  to  conceal  and 
to  refuse  to  enforce  the  contract  to  the  extent  that  to  do  so  would  give  effect  to  the  monetary 
transaction.151 

Reversing  the  Court  of  Appeal  on  another  point  the  House  held  that  the 
transaction  was  enforceable  to  the  extent  that  it  was  not  a  monetary  transaction  in 
disguise. 

International  convention — relation  to  statute — Carriage  of  Goods  by  Sea  Act 
I971 — application  to  bill  of  lading  issued  in  the  United  Kingdom  but  governed  by 
foreign  law — foreign  choice  of  forum  clause — whether  clause  ‘ lessening  liability 
otherwise  than  as  provided ’  null  and  void — Hague-Visby  Rules  1968 ,  Art.  Ill  (8) 

Case  No.  10.  The  Hollandia,  [1982]  3  W.L.R.  mi,  [1982]  3  All  E.R.  1141, 
H.L.  affirming  [1982]  2  W.L.R.  556,  [1982]  1  All  E.R.  1076,  C.A.,  reversing 
[1982]  1  Lloyd’s  Rep.  325,  Sheen  J.  (sub.  nom.  The  Morviken).  Section  1  of  the 
Carriage  of  Goods  by  Sea  Act  1971  provides  that  the  scheduled  provisions  of  the 
Hague-Visby  Rules152  ‘shall  have  the  force  of  law’.  Article  III  (8)  of  the  Rules 
provides  that  any  clause  in  a  contract  of  carriage  ‘lessening  [the  carrier’s]  liability 
otherwise  than  as  provided  in  these  Rules,  shall  be  null  and  void  and  of  no  effect’. 
In  a  bill  of  lading  issued  in  the  United  Kingdom  for  the  carriage  of  goods  from  a 
Scottish  port,  it  was  provided  that  the  proper  law  should  be  Dutch  law,  and  that 
all  actions  under  the  contract  of  carriage  should  be  brought  before  the  Court  of 
Amsterdam.  A  maximum  liability  per  package  was  also  stipulated,  which  was  well 
below  that  required  by  the  Hague-Visby  Rules,  but  was  in  accordance  with  that 
allowed  by  the  original  Hague  Rules  which  in  their  unamended  form  were  part  of 
Dutch  law  and  would  (it  was  agreed)  be  applied  by  the  Court  of  Amsterdam.  The 
cargo-owners  sued  the  carriers  in  the  United  Kingdom  for  damage  to  the  cargo, 
attempting  to  rely  on  the  less  stringent  limitation  of  liability  provision  in  the 
Hague-Visby  Rules.  The  carriers  sought  to  stay  the  action,  relying  on  the  express 
choice  of  forum  clause  in  the  contract. 

On  these  facts  two  principal  issues  arose:  whether  the  1971  Act  applied  to  the 
contract,  pursuant  to  Article  X  of  the  Hague  Visby  Rules,  notwithstanding  the 
express  choice  of  Dutch  law  as  the  proper  law,  and  if  so  whether  the  choice  of 
forum  clause  was  ‘of  no  effect’  because  it  improperly  lessened  the  carrier’s  liability 

151  [1982]  2  All  E.R.  720  at  pp.  729-30.  The  other  members  of  the  House  agreed. 

152  International  Convention  for  the  Unification  of  Certain  Rules  of  Law  relating  to  Bills  of  Lading, 
Brussels,  25  August  1924,  as  amended  by  the  Protocol  signed  at  Brussels,  23  February  1968;  Carriage 
of  Goods  by  Sea  Act  1971,  Schedule;  United  Kingdom  Treaty  Series ,  No.  83  (1977). 
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under  Article  III  (8)  of  the  Rules.  The  former  point  raised  the  spectre  of  evasion 
allowed  by  the  dicta  in  the  famous  case  of  Vita  Food  Products  Inc.  v.  Unus  Shipping 
Co.  Ltd.,153  and  is  thus  of  great  importance  for  the  effective  application  of  uniform 
international  legislation  applying  to  international  contracts  of  carriage.  The  latter 
point  is  also  of  interest  as  a  matter  of  treaty  interpretation,  and  requires  some 
comment  here. 

On  the  basis  that  the  1971  Act  applied  to  the  contract  notwithstanding  the 
express  choice  of  Dutch  law,  the  carriers  argued  that  Article  III  (8)  was  not 
concerned  with  procedural  or  other  similar  provisions  not  directed  at  limitation  or 
exclusion  of  liability.  Moreover  Article  III  (8)  could  not  mean  absolutely  ‘null  and 
void’,  since  it  could  not  be  determined  except  in  the  context  of  a  particular  dispute 
whether  the  indirect  effect  of  the  choice  of  forum  clause  would  (on  the  basis  of  the 
actual  or  predicted  result  of  a  claim  before  the  Court  of  Amsterdam)  reduce  the 
carrier’s  liability  contrary  to  that  Article.  Article  III  (8)  should  be  read  as  applying 
only  to  provisions  specifically  directed  at  limitation  of  liability,  as  distinct  from 
general  choice  of  forum  clauses.  There  was,  accordingly,  no  reason  not  to  give 
effect  to  the  parties’  agreement  by  granting  a  stay. 

The  House  of  Lords  was  no  more  prepared  to  countenance  the  avoidance  of  the 
Hague-Visby  Rules  in  this  way  than  by  a  choice  of  foreign  law.  In  rejecting  the 
carrier’s  argument,  Lord  Diplock  said: 

the  provisions  in  section  1  of  the  Act  that  I  have  quoted  appear  to  me  to  be  free  from  any 
ambiguity  perceptible  to  even  the  most  ingenious  of  legal  minds.  The  Hague-Visby  Rules 
.  .  .  included  in  the  Schedule,  are  to  have  the  force  of  law  in  the  United  Kingdom:  they  are 
to  be  treated  as  if  they  were  part  of  directly  enacted  statute  law.  But  since  they  form  part  of 
an  international  convention  which  must  come  under  the  consideration  of  foreign  as  well  as 
English  courts,  it  is,  as  Lord  Macmillan  said  of  the  Hague  Rules  themselves  in  Stag  Line 
Ltd.  v.  Foscolo,  Mango  and  Co.  Ltd.,  [1932]  A.C.  328,  350: 

‘desirable  in  the  interests  of  uniformity  that  their  interpretation  should  not  be  rigidly 
controlled  by  domestic  precedents  of  antecedent  date,  but  rather  that  the  language  of 
the  rules  should  be  construed  on  broad  principles  of  general  acceptation.’ 

They  should  be  given  a  purposive  rather  than  a  narrow  literalistic  construction,  par¬ 
ticularly  wherever  the  adoption  of  a  literalistic  construction  would  enable  the  stated 
purpose  of  the  international  convention,  viz.,  the  unification  of  domestic  laws  of  the 
contracting  states  relating  to  bills  of  lading,  to  be  evaded  by  the  use  of  colourable  devices 
that,  not  being  expressly  referred  to  in  the  Rules,  are  not  specifically  prohibited.  Counsel 
for  the  carriers  sought  to  .  .  .  [put]  a  narrow  literalistic  interpretation  on  article  III, 
paragraph  8  of  the  Hague-Visby  Rules.  A  choice  of  forum  clause,  he  contended,  is  to  be 
classified  as  a  clause  which  only  prescribes  the  procedure  by  which  disputes  arising  under 
the  contract  of  carriage  are  to  be  resolved.  It  does  not  ex  facie  deal  with  liability  at  all  .  .  . 

My  Lords,  ...  I  have  no  hesitation  in  rejecting  this  narrow  construction  of  article  III, 
paragraph  8,  which  looks  solely  to  the  form  of  the  clause  in  the  contract  of  carriage  and 
wholly  ignores  its  substance.  The  only  sensible  meaning  to  be  given  to  the  description 
of  provisions  in  contracts  of  carriage  which  are  rendered  ‘null  and  void  and  of  no  effect’ 
by  this  rule  is  one  which  would  embrace  every  provision  in  a  contract  of  carriage  which,  if  it 
were  applied,  would  have  the  effect  of  lessening  the  carrier’s  liability  otherwise  than  as 
provided  in  the  Rules.  To  ascribe  to  it  the  narrow  meaning  for  which  counsel  contended 
would  leave  it  open  to  any  shipowner  to  evade  the  provisions  of  article  III,  paragraph  8  by 
the  simple  device  of  inserting  in  his  bills  of  lading  issued  in,  or  for  carriage  from  a  port  in, 

163  [i939]  A.C.  277.  See  e.g.  Morris,  Law  Quarterly  Review,  95  (1979),  pp.  59-67;  Mann,  ibid., 
pp.  346-8. 
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any  contracting  state  a  clause  in  standard  form  providing  as  the  exclusive  forum  for 
resolution  of  disputes  what  might  aptly  be  described  as  a  court  of  convenience,  viz.,  one 
situated  in  a  country  which  did  not  apply  the  Hague-Visby  Rules  or,  for  that  matter,  a 
country  whose  law  recognised  an  unfettered  right  in  a  shipowner  by  the  terms  of  the  bill 
of  lading  to  relieve  himself  from  all  liability  for  loss  or  damage  to  the  goods  caused  by  his 
own  negligence,  fault  or  breach  of  contract .  .  . 

My  Lords,  it  is,  in  my  view,  most  consistent  with  the  achievement  of  the  purpose  of  the 
Act  of  1971  that  the  time  at  which  to  ascertain  whether  a  choice  of  forum  clause  will  have 
an  effect  that  is  proscribed  by  article  III,  paragraph  8  should  be  when  the  condition 
subsequent  is  fulfilled  and  the  carrier  seeks  to  bring  the  clause  into  operation  and  to  rely 
upon  it.  If  the  dispute  is  about  duties  and  obligations  of  the  carrier  or  ship  that  are  referred 
to  in  that  rule  and  it  is  established  as  a  fact  (either  by  evidence  or  as  in  the  instant  case  by  the 
common  agreement  of  the  parties)  that  the  foreign  court  chosen  as  the  exclusive  forum 
would  apply  a  domestic  substantive  law  which  would  result  in  limiting  the  carrier’s 
liability  to  a  sum  lower  than  that  to  which  he  would  be  entitled  if  article  IV,  paragraph  5 
of  the  Hague-Visby  Rules  applied,  then  an  English  court  is  in  my  view  commanded  by 
the  Act  of  1971  to  treat  the  choice  of  forum  clause  as  of  no  effect. 

The  rule  itself  speaks  of  a  proscribed  provision  in  a  contract  of  carriage  as  a  ‘clause, 
covenant,  or  agreement  in  a  contract  of  carriage’  and  describes  the  effect  of  the  rule  on  the 
offending  provision  as  being  to  render  it  ‘null  and  void  and  of  no  effect.’  These  pleonastic 
expressions  occurring  in  an  international  convention  (of  which  the  similarly  pleonastic 
version  in  the  French  language  is  of  equal  authenticity)  are  not  to  be  construed  as  technical 
terms  of  legal  art.  It  may  well  be  that  if  they  were  to  be  so  construed  the  most  apt  to  be 
applied  to  a  choice  of  forum  clause  when  brought  into  operation  by  the  occurrence  of  a 
particular  dispute  would  be  the  expression  ‘of  no  effect,’  but  it  is  no  misuse  of  ordinary 
language  to  describe  the  clause  in  its  application  to  the  particular  dispute  as  being  pro  tanto 
‘null’  or  ‘void’  or  both.154 

The  case  is  a  strong  example  of  the  English  courts’  willingness  to  give  effect  to 
the  intention  of  international  treaties  implemented  as  part  of  English  law,  and 
to  avoid  narrow  and  literal  interpretations  which  would  tend  to  frustrate  that 
intention. 


International  convention — relation  to  statute — E.E.C.  Treaty,  Art.  ng — Sex 
Discrimination  Act  1975 — requirement  of  ‘ ambiguity’ — principle  of  interpretation 

Case  No.  11.  Garland  v.  British  Rail  Engineering  Ltd.,  [1982]  2  W.L.R.  918, 
H.L.  In  a  number  of  cases  members  of  the  Court  of  Appeal  (Lord  Denning  M.R., 
as  always,  excepted)  have  struggled  to  reconcile  English  principles  of  statutory 
interpretation  with  the  injunction,  in  section  2  (4)  of  the  European  Communities 
Act  1972,  to  construe  British  legislation  in  all  cases  in  accordance  with  the 
European  Community  Treaty.  Perhaps  the  best  example,  Macarthys  Ltd.  v. 
Smith,  was  noted  in  an  earlier  volume  of  this  Year  Book.lhb  Prominent  amongst 
the  techniques  for  preferring  ‘English’  principles  of  statutory  interpretation  to 
‘international’  or  ‘European’  ones156  is  the  threshold  requirement  of  ‘ambiguity’, 
frequently  employed  in  difficult  cases  of  interpretation  such  as  Macarthys  Ltd.  v. 
Smith.  Less  common,  though  not  unknown,  is  the  simple  device  of  ignoring  the 

154  [1982]  3  W.L.R.  1 1 1 1  at  pp.  1 116-19.  The  other  members  of  the  House  of  Lords  agreed. 

155  [1979]  I.C.R.  787;  [1980]  3  W.L.R.  929;  this  Year  Book ,  51  (1980),  pp.  313-16. 

156  The  categorical  distinction  is  a  judicial  one,  notwithstanding  the  convergence  between  common 
law  and  international  law  rules  of  interpretation  in  cases  involving  international  instruments:  cf. 
Fothergill  v.  Monarch  Airlines  Ltd.,  [1981]  A.C.  251;  this  Year  Book,  51  (1980),  pp.  316-25. 
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European  or  international  instrument,  interpreting  the  British  one  in  isolation  on 
its  own  terms.  This  was  what  happened  here,  in  the  lower  courts. 

As  in  Macarthys  Ltd.  v.  Smith,  the  issue  was  the  relationship  of  Article  119 
of  the  European  Community  Treaty  and  the  Sex  Discrimination  Act  1975.  The 
appellant,  a  woman,  was  employed  by  the  respondent  and  received  concessionary 
travel  facilities  for  herself  and  her  family.  On  retirement  the  practice  (not  required 
by  the  terms  of  employment)  was  to  continue  the  concessionary  travel,  but  for 
women  only  for  themselves;  in  the  case  of  retired  male  employees,  for  their 
families  also.  This  was  a  clear  case  of  discrimination  on  grounds  of  sex,  but  the 
industrial  tribunal  and  the  Court  of  Appeal157  both  thought  that  it  was  exempted 
from  the  requirements  of  the  1975  Act  as  a  ‘provision  in  relation  to  .  .  .  retirement’ 
(section  6  (4)).  The  Employment  Appeal  Tribunal158  had  held  that  section  6  (4) 
did  not  apply  to  facilities  available  during  employment  and  merely  continued 
after  retirement. 

Neither  the  tribunals  nor  the  Court  of  Appeal  were  referred  to  Article  119, 
requiring  that  men  and  women  receive  equal  pay  for  equal  work,  and  defining 
‘pay’  to  include  ‘any  other  consideration,  whether  in  cash  or  in  kind,  which  the 
worker  receives,  directly  or  indirectly,  in  respect  of  his  employment  from  his 
employer  .  .  .’.  Predictably  enough,  the  European  Court  (on  a  reference  under 
Article  177  of  the  Treaty)  held  that  ‘pay’  as  defined  by  Article  119  included  the 
concessionary  travel  facilities  here.159  The  interpretative  consequence,  the  House 
of  Lords  held,  was  nearly  automatic.  Lord  Diplock  said: 

In  neither  the  Employment  Appeal  Tribunal  nor  the  Court  of  Appeal  was  attention 
drawn  by  counsel,  as  it  should  have  been,  to  article  1 19  of  the  E.E.C.  Treaty  or  to  either  of 
the  two  directives  dealing  with  sex  discrimination  .  .  .  although  in  the  light  of  the  answers 
given  by  the  European  Court  of  Justice  to  the  questions  referred  by  this  House,  reference 
to  article  1 19  is  sufficient  to  dispose  of  the  matter. 

My  Lords,  even  if  the  obligation  to  observe  the  provisions  of  article  1 19  were  an  obliga¬ 
tion  assumed  by  the  United  Kingdom  under  an  ordinary  international  treaty  or  convention 
and  there  were  no  question  of  the  treaty  obligation  being  directly  applicable  as  part  of  the 
law  to  be  applied  by  the  courts  in  this  country  without  need  for  any  further  enactment,  it  is 
a  principle  of  construction  of  United  Kingdom  statutes,  now  too  well  established  to  call  for 
citation  of  authority,  that  the  words  of  a  statute  passed  after  the  Treaty  has  been  signed  and 
dealing  with  the  subject  matter  of  the  international  obligation  of  the  United  Kingdom,  are 
to  be  construed,  if  they  are  reasonably  capable  of  bearing  such  a  meaning,  as  intended  to 
carry  out  the  obligation  and  not  to  be  inconsistent  with  it.  A  fortiori  is  this  the  case  where 
the  Treaty  obligation  arises  under  one  of  the  Community  treaties  to  which  section  2  of  the 
European  Communities  Act  1972  applies. 

The  instant  appeal  does  not  present  an  appropriate  occasion  to  consider  whether,  having 
regard  to  the  express  direction  as  to  the  construction  of  enactments  ‘to  be  passed’  which  is 
contained  in  section  2  (4),  anything  short  of  an  express  positive  statement  in  an  Act  of 
Parliament  passed  after  January  1,  1973,  that  a  particular  provision  is  intended  to  be  made 
in  breach  of  an  obligation  assumed  by  the  United  Kingdom  under  a  Community  treaty, 
would  justify  an  English  court  in  construing  that  provision  in  a  manner  inconsistent  with  a 
Community  treaty  obligation  of  the  United  Kingdom,  however  wide  a  departure  from  the 
prima  facie  meaning  of  the  language  of  the  provision  might  be  needed  in  order  to  achieve 
consistency.  For,  in  the  instant  case  the  words  of  section  6  (4)  ‘in  relation  to  .  .  .  retirement’, 
without  any  undue  straining  of  the  ordinary  meaning  of  the  language  used,  are  capable  of 
bearing  either  the  narrow  meaning  accepted  by  the  Employment  Appeal  Tribunal  or  the 
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[1979]  i  W.L.R.  754. 
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[1973]  I.C.R.  495. 


169  [1982]  2  W.L.R.  924. 
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wider  meaning  preferred  by  the  Court  of  Appeal  but  acknowledged  by  that  court  to  be 
largely  a  matter  of  first  impression.  Had  the  attention  of  the  court  been  drawn  to  article  1 19 
I  have  no  doubt  that,  consistently  with  statements  made  by  Lord  Denning  M.R.  in 
previous  cases,  they  would  have  construed  section  6  (4)  so  as  not  to  make  it  inconsistent 
with  article  1 19.160 

This  statement  is  remarkable  in  several  respects.  In  the  first  place,  it 
emphatically  asserts  the  need  to  interpret  British  statutes  consistently  with  the 
Treaty  even  where,  as  here,  only  partial  concordance  between  them  can  be 
achieved.161  Secondly,  it  links  the  statutory  interpretative  rule  in  section  2  (4)  of 
the  European  Communities  Act  1972  with  its  common  law  counterpart  in  respect 
of  an  ordinary  international  treaty  or  convention,  in  neither  case  requiring  any 
finding  of  ‘ambiguity’  before  reference  is  made  to  the  treaty  (although,  of  course, 
in  the  end  the  statutory  words  must  be  ‘reasonably  capable  of  bearing’  the 
meaning  indicated  by  the  treaty).162 

160  At  pp.  934-5.  The  other  members  of  the  House  agreed. 

161  Sex  discrimination  in  employment  which  was  ‘in  relation  to  death  or  retirement’  would  not  be 
unlawful  under  the  1975  Act  but  would  still  contravene  Art.  1 19. 

162  But  some  words  can  be  so  plain  or  intractable  as  to  resist  such  interpretation.  See  e.g.  Re  Energy 
Conversion  Devices  Incorporated’ s  Applications ,  [1982]  F.S.R.  544,  C.A.  &  H.L.,  where  it  was  argued 
that  to  interpret  rules  100  and  1 10  of  the  Patent  Rules  1978  as  leading  to  the  withdrawal  of  an  inter¬ 
national  application  for  a  patent  on  account  of  late  payment  of  a  five  pounds  fee 

‘would  result  in  a  breach  of  an  obligation  of  the  United  Kingdom  in  international  law  under  the 
Patent  Co-operation  Treaty  (“the  Treaty”)  and  that  this  would  justify  an  English  court  in 
straining  the  language  of  the  rules  so  as  to  bring  them  into  conformity  with  that  obligation’  (at 
p.  553  per  Lord  Diplock). 

The  House  of  Lords  rejected  the  argument,  but  without  rejecting  reference  to  the  Treaty.  Lord 
Diplock  said: 

‘the  Court  of  Appeal  considered  the  words  of  section  89  of  the  Act  and  rule  1 10  to  be  so  incapable 
of  bearing  any  meaning  other  than  that  which  I,  in  agreement  with  that  court  and  Whitford  J., 
have  attributed  to  them,  that  resort  to  the  Treaty  to  see  whether  to  give  the  words  that  meaning 
would  involve  a  breach  by  the  United  Kingdom  of  any  international  obligation  it  had  assumed 
under  the  T reaty ,  was  not  permitted  under  the  principle  of  construction  enunciated  by  this  House 
in  The  Eschersheim  ...  I,  too,  agree  that  the  words  are  too  plain  to  attract  the  rule  laid  down  in  The 
Eschersheim,  but  since  your  Lordships  have  been  referred  to  the  relevant  provisions  of  the  Treaty 
relating  to  extensions  of  time  limits  I  think  it  opportune  to  say  that  rules  85  (1)  (a)  and  1 10  are,  in 
my  view,  in  complete  conformity  with  the  Treaty’  (at  p.  557). 

A  number  of  other  cases  reported  during  1982  involve  interesting  issues  of  the  interpretation  of 
particular  Conventions.  In  A.B.  Bofors-UVA  v.  A.B.  Skandia  Transport,  [1982]  1  Lloyd’s  Rep.  410, 
Bingham  J.  refused  to  grant  a  stay  of  proceedings  under  s.  1  of  the  Arbitration  Act  1975,  because  the 
arbitration  clause  did  not  comply  with  Art.  33  of  the  Convention  on  the  Contract  for  the  International 
Carriage  of  Goods  by  Road  (the  C.M.R.  Convention),  implemented  by  the  Carriage  of  Goods  by  Road 
Act  1965.  Art.  33  requires  any  arbitration  clause  in  a  contract  to  which  the  Convention  applies  to 
provide  ‘that  the  tribunal  shall  apply’  the  Convention.  Bingham  J.  held  that  it  was  not  sufficient  to 
show  that  the  arbitral  tribunal  would  in  fact  apply  the  Convention,  if  the  arbitration  clause  did  not 
expressly  so  provide.  Also  on  the  C.M.R.  Convention  see  Impex  Transport  Aktieselskabet  v.  A.G. 
Thames  Holdings  Ltd.,  [1982]  1  A11E.R.  897  (limitations  of  actions  in  respect  of  counterclaims:  C.M.R. 
Art.  32);  Michael  Galley  Footwear  Ltd.  (in  liq.)  v.  Iaboni,  [1982]  2  All  E.R.  200  (irrelevance  of 
negligence  to  liability  under  C.M.R.  Art.  17). 

In  Collins  v.  British  Airways  Board,  [1982]  2  W.L.R.  165,  a  majority  of  the  Court  of  Appeal  (Lord 
Denning  M.R.,  Eveleigh  L .J.,  Kerr  L.J.  dissenting)  held  that  it  was  sufficient  compliance  with  Arts.  4 
(1)  and  22  (2)  of  the  Warsaw  Convention  as  amended  at  The  Hague  that  a  ‘baggage  check’  incorporated 
in  the  passenger  ticket  had  been  issued  to  the  passenger:  to  constitute  a  ‘baggage  check’  no  annotation 
or  recording  in  the  space  provided  was  necessary.  The  result  is  convenient,  but  difficult  to  square  with 
the  terms  of  the  amended  Convention.  In  The  Span  Terza,  [1982]  1  Lloyd’s  Rep.  225,  a  differently 
constituted  Court  of  Appeal,  again  by  majority,  held  that  an  Admiralty  claim  against  a  ship  under 
demise  charter  could  be  maintained  against  another  ship  beneficially  owned  by  the  demise  charterers, 
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Extradition — person  convicted  of  extradition  offence  in  his  absence — whether  con¬ 
viction  for  contumacy — Extradition  Act  1870,  s.  26  —  United  Kingdom-Italy 
Extradition  Treaty  1873,  Art.  IX 

Case  No.  12.  Zezza  v.  Government  of  Italy ,  [1982]  2  All  E.R.  513,  H.L.  There  is 
a  tendency  in  the  literature  to  deny  that  conviction  in  absentia  can  support  a 
demand  for  extradition,  based  on  the  fact  of  conviction,  under  section  10  of  the 
Extradition  Act  1870. 163  This  is,  however,  far  from  being  the  case.  A  fugitive 
criminal  cannot,  for  example,  attack  his  conviction  before  the  courts  on  grounds 
of  denial  of  natural  justice:164  it  would  be  odd  if  he  could  do  so  solely  on  the  ground 
that  he  was  absent  from  his  trial.  The  only  basis  in  the  Extradition  Act  for  a 
challenge  is  section  26,  which  excludes  from  the  ambit  of  ‘conviction’  and  cognate 
terms,  any  conviction  ‘which  under  foreign  law  is  a  conviction  for  contumacy’.165 
A  person  convicted  for  contumacy  must  instead  be  treated  as  an  accused  person, 
so  that  a  sufficient  case  based  on  the  evidence  must  be  established  against  him.  In 
the  case  of  a  convicted  person,  all  that  is  necessary  is  proof  of  the  conviction.  But 
conviction  for  contumacy  is  not  to  be  equated  with  conviction  in  absentia ,  as  the 
present  case  demonstrates. 

The  applicant  was  tried  and  convicted  in  Italy  of  armed  robbery  in  his  absence. 
He  was  legally  represented,  and  actually  lodged  an  appeal  through  his  legal 
representatives  (his  sentence  being  reduced  on  appeal).  The  provisions  of  the 
Italian  Code  of  Criminal  Procedure  under  which  he  was  tried  described  his 
conviction  as  ‘in  contumaciaf .  However,  it  was  established  by  expert  evidence  that, 
as  a  result  of  legislative  changes  introduced  in  1931,  the  conviction  and  sentence 
were  final  and  could  not  be  reopened. 

The  Government  of  Italy  sought  his  extradition  from  England  as  a  convicted 
person,  to  serve  his  sentence.  They  did  so  under  the  United  Kingdom- Italian 
Extradition  Treaty  of  5  February  1873,  implemented  by  Order  in  Council  of 
24  March  1873  under  section  2  of  the  Extradition  Act  1870. 166  Article  IX  of  the 

under  the  Administration  of  Justice  Act  1956  s.  3  (4).  The  Court  disagreed  on  the  interpretation  of  the 
final  sentence  of  Art.  3  (4)  of  the  1952  Brussels  Convention  relating  to  the  Arrest  of  Sea-Going  Ships, 
in  part  implemented  by  the  1956  Act:  see  esp.  at  pp.  230-1  per  Donaldson  L.J.  (dissenting).  Cf.  also 
The  Tesaba,  [1982]  1  Lloyd’s  Rep.  397  (‘claim  in  the  nature  of  salvage’). 

In  R.C.A.  Corporation  v.  Pollard ,  [1982]  2  All  E.R.  468,  Vinelott  J.  denied  that  the  Performers’ 
Protection  Act  1963  s.  1  (1)  conferred  a  private  right  of  action  on  recording  artists  or  record  companies 
against  unauthorized  copying:  Art.  10  of  the  Rome  Convention  for  the  Protection  of  Performers, 
Producers  of  Phonograms  and  Broadcasting  Organizations  1961,  which  the  1963  Act  implemented, 
could  not  ‘be  read  as  requiring  the  law  of  a  contracting  state  to  afford  any  protection  to  producers 
of  phonograms  more  extensive  than  that  already  afforded’  by  the  Copyright  Act  1956:  at  p.  476,  not 
following  Warner  Bros.  Records ,  Inc.  v.  Parr ,  [1982]  2  All  E.R.  455.  No  doubt  was  cast  on  Vinelott  J.’s 
decision  in  this  respect  on  appeal:  [1982]  3  W.L.R.  1007. 

See  also  Actil  Co.  Ltd.  v.  Sanko  Steamship  Co.  Ltd.,  [1982]  1  W.L.R.  119  (Hague  Rules,  Art.  Ill 
r.  1  (a));  Inland  Revenue  Commissioners  v.  Exxon  Corporation ,  [1982]  1  W.L.R.  999  (U.S.-U.K. 
Double  Taxation  Convention,  1946  as  amended). 

163  e.g.  Stanbrook,  The  Law  and  Practice  of  Extradition  (Chichester,  1980),  p.  7.  Bedi,  Extradition 
in  International  Law  and  Practice  (Rotterdam,  1966),  p.  146,  equates  conviction  for  contumacy  with 
a  sentence  in  default  of  appearance. 

164  Royal  Government  of  Greece  v.  Governor  of  Brixton  Prison,  [1971]  A.C.  250. 

165  This  follows  and  affirms  the  decision  in  Re  Coppins  ( 1 866),  L.R.  2  Ch.  App.  47:  under  the  French 
treaty  in  that  case,  only  accused  persons  (not  convicted  ones)  could  be  extradited. 

166  For  the  Treaty  see  British  and  Foreign  State  Papers,  vol.  63,  p.  19;  for  the  Order  in  Council,  ibid., 
p.  29.  The  1873  Treaty  was  suspended  during  the  Second  World  War,  but  revived  pursuant  to  Art.  44 
of  the  Italian  Peace  Treaty  1947. 
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Treaty  provides  that  ‘the  demand  for  extradition  [sc.  in  the  case  of  a  person 
convicted]  must  not  be  founded  upon  a  sentence  in  contumacia'  .  The  appellant 
argued  that,  since  his  sentence  was  described  under  Italian  law  as  ‘ in  contumacia' , 
it  followed  that  he  could  not  be  extradited  as  a  convicted  person.  The  House  of 
Lords  unanimously  rejected  this  argument.  Following  earlier  authority,167  a 
conviction  for  contumacy  was  a  provisional  conviction  which  would,  on  the 
fugitive’s  return,  be  annulled  or  reopened  to  enable  a  retrial.  Since  the  Italian 
procedure  in  the  present  case  was  not  of  this  kind  but  was  final  and  conclusive,  the 
sentence  was  not  one  for  contumacy  no  matter  how  it  was  described  or  labelled  by 
Italian  law.  In  the  words  of  Lord  Roskill  (with  whom  the  other  members  of  the 
House  agreed): 

The  language  of  [section  26]  to  my  mind  clearly  contemplates  that  the  English  court  will 
receive  evidence  of  the  relevant  foreign  law,  and  having  done  so  will  then  decide  in  the  light 
of  its  findings  on  that  foreign  law,  which  is  of  course  a  question  of  fact,  whether  or  not  the 
conviction  in  question  could  properly  be  described  as  a  ‘conviction  in  contumacy’  within 
the  meaning  of  the  statute,  that  phrase  being,  as  I  have  already  pointed  out,  left  undefined 
in  the  statute. 

My  Lords,  in  my  view  precisely  the  same  reasoning  must  apply  to  the  construction  of  the 
relevant  part  of  art.  IX  of  the  treaty.  The  English  court  must  inform  itself  by  expert 
evidence,  where  the  application  for  extradition  asserts  that  the  person  whose  extradition 
is  sought  is  a  convicted  person,  whether  the  demand  is  founded  on  a  sentence  ‘in 
contumacia’.  That  evidence  will  show  whether  or  not  the  conviction  on  which  the  demand 
is  founded  bears  the  characteristics  of  a  conviction  or  sentence  ‘in  contumacy’,  so  that  the 
whole  matter  can  be  reopened  in  the  event  of  subsequent  surrender  and  appearance.  If  it 
can,  then  the  person  concerned  must  not  be  treated  as  a  convicted  person  but  as  an  accused 
person  .  .  .  [I]n  my  opinion,  notwithstanding  the  name  given  to,  or  one  might  say  the  label 
attaching  to,  the  Italian  procedure  pursuant  to  which  the  appellant  was  convicted  and 
sentenced  in  his  absence,  your  Lordships  should  look  at  the  true  nature  and  effect  of  that 
procedure  as  it  has  operated  in  Italy  since  1931.  This  I  have  already  explained.168 

James  Crawford 


B.  Private  International  Law* 

Domicil  of  a  married  woman 

Case  No.  1 .  With  the  coming  into  force  on  1  January  1974  of  the  Domicile  and 
Matrimonial  Proceedings  Act  1973  one  of  the  major  blots  upon  the  common  law 
of  domicil  was  expunged  by  the  abolition  of  the  dependency  of  the  domicil  of  a 
wife  upon  that  of  her  husband.  Under  the  common  law  doctrine  of  dependency 

167  R.  v.  Governor  of  Brixton  Prison ,  ex  parte  Caborn-Waterjield,  [i960]  2  Q.B.  498;  this  Year  Book , 
36  (i960),  pp.  403-4. 

168  [1982]  2  All  E.R.  513  at  pp.  517-18.  Other  decisions  on  extradition  and  related  problems  during 
1982  include:  R.  v.  Governor  of  Holloway  Prison,  ex  parte  Jennings ,  [1982]  1  W.L.R.  949  (causing  death 
by  reckless  driving  while  drunk;  whether  extraditable  felony  of  manslaughter  under  English  law: 
U.S.-U.K.  Extradition  Treaty  of  1972);  R.  v.  Governor  of  Pentonville  Prison,  ex  parte  Passingham, 
[1982]  3  All  E.R.  1012  (whether  unsworn  evidence  constituted  ‘affirmation’,  in  absence  of  penal 
sanction  for  perjury,  under  Extradition  Act  s.  4),  and  R.  v.  Tottenham  Magistrates’  Court,  ex  parte 
Williams,  [1982]  2  All  E.R.  705  (deserter  from  foreign  armed  force;  probative  value  of  foreign  officer’s 
certificate  under  Visiting  Forces  Act  1952,  s.  14;  strict  proof  required  of  subjection  to  foreign  military 
law). 

*  ©  P.  B.  Carter,  1983. 
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a  woman  upon  marriage  acquired  by  operation  of  law  the  domicil  of  her  husband, 
and  her  domicil  automatically  changed  with  his  throughout  the  subsistence  of 
their  marriage.  The  general  rule,  which  under  the  Act  has  replaced  the  doctrine 
of  dependency,  is  that  the  domicil  of  a  married  woman  ‘as  at  any  time  after  the 
coming  into  force  of  this  section  shall  ...  be  ascertained  by  reference  to  the  same 
factors  as  in  the  case  of  any  other  individual  capable  of  having  an  independent 
domicile’.169  So  far  as  cases  in  which  the  marriage  was  celebrated  on  or  after 
1  January  1974  are  concerned  the  operation  of  the  new  law  is  unqualified.  How¬ 
ever  an  anomalous  qualification  upon  the  effect  of  the  Act  in  the  case  of  a  woman 
who  was  already  married  at  the  time  it  came  into  force  has  been  exemplified  in  the 
recent  case  of  I.R.C.  v.  Duchess  of  Portland.11® 

Parliament  obviously  and  rightly  did  not  intend  the  Act  to  have  retroactive 
effect  in  the  sense  that  it  did  not  intend  it  to  affect  the  way  in  which  at  any  time 
after  1973  the  domicil  of  a  married  woman  at  a  point  in  time  prior  to  1974  is  to  be 
determined.  This  result  was  clearly  and  completely  achieved  by  the  insertion  of 
the  words  ‘as  at  any  time  after  the  coming  into  force  of  this  section’.  Thus,  if  at  any 
time  after  1973  the  domicil  of  a  married  woman  at  a  point  in  time  prior  to  1974 
should  fall  to  be  determined,  that  determination  will  be  made  as  if  the  Act  had 
never  been  passed.  It  would  seem  rational  for  the  Act  to  have  correspondingly 
provided  that,  should  the  domicil  of  a  married  woman  at  any  point  in  time  after 
1973  fall  to  be  determined,  that  determination  should  be  made  as  if  the  provisions 
of  the  Act  had  always  represented  the  law — and  that  this  should  be  so  regardless 
of  the  date  of  the  marriage.  The  legislation,  however,  took  a  different  form. 
Section  1  (2)  runs  thus: 

Where  immediately  before  this  section  came  into  force  a  woman  was  married  and  then 
had  her  husband’s  domicile  by  dependence,  she  is  to  be  treated  as  retaining  that  domicile 
(as  a  domicile  of  choice,  if  it  is  not  also  her  domicile  of  origin)  unless  and  until  it  is  changed 
by  acquisition  or  revival  of  another  domicile  either  on  or  after  the  coming  into  force  of  this 
section. 

The  effect  of  this  is  to  discriminate  between  women  who  married  before  1974  and 
those  who  married  after  1973  to  the  disadvantage  of  the  former,  upon  whom  a 
domicil  of  choice  (or  of  origin,  as  the  case  may  be)  has  been  artificially  imposed 
at  midnight  of  31  December  1973.  The  justification  for  this  is  far  from  clear.171 
Of  course,  in  the  majority  of  cases  a  woman  married  at  that  date  (or  any  other 
date)  would  have  been  domiciled  with  her  husband  even  if  there  had  been  no  rule 
of  dependency.  In  such  cases  the  subsection  is  simply  superfluous.  Again,  too, 
the  subsection  will  have  no  practical  effect  in  a  case  in  which  at  midnight  of 
31  December  1973  the  wife  had  already  left  the  law  district  of  her  husband’s 
domicil  intending  not  to  return.  It  is  in  cases  not  falling  within  either  of  these  two 
categories  that  the  subsection  can  bite.  One  obvious  effect  is  that  the  domicil  of 
a  woman  in  such  a  case  will  thenceforth  be  an  artificially  imposed  domicil,  unless 

168  Domicile  and  Matrimonial  Proceedings  Act  1973,  s.  1  (1). 

170  [1982]  Ch.  314. 

171  As  Nourse  J.  pointed  out,  ‘.  .  .  the  effect  of  those  provisions  is  to  treat  women  who  were  married 
before  January  1,  1974,  somewhat  less  favourably  than  those  who  marry  on  or  after  that  date’  (ibid., 
318).  Later  in  his  judgment  the  learned  judge  expressed  ‘regret’  at  having  to  give  effect  to  the 
consequences  of  interpreting  the  statute  in  this  way,  but  then  concluded,  somewhat  surprisingly,  that 
‘so  construed  section  1  (2)  does  not  in  my  view  lead  to  any  result  which  is  unjust,  anomalous  or  absurd’ 
(ibid.,  320). 
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and  until  either  she  acquires  a  domicil  of  choice  in  a  different  law  district,  or  (if  the 
imposed  domicil  is  not  her  domicil  of  origin)  she  complies  with  the  common  law 
rules  relating  to  the  loss  of  a  domicil  of  choice  so  as  to  cause  her  domicil  of  origin  to 
revive.  It  was  this  sort  of  situation  in  which  the  Duchess  of  Portland  found  herself 
in  her  dispute  with  the  Board  of  Inland  Revenue.  Her  domicil  of  origin  was  in  the 
Province  of  Quebec.  In  1948  she  had  married  a  domiciled  Englishman  and  had 
then  thus  acquired  his  domicil  by  operation  of  law.  She  was  still  married  to  him, 
and  he  was  still  domiciled  in  England,  during  the  years  1973  to  1978.  In  I.R.C.  v. 
Duchess  of  Portland  the  issue,  which  arose  in  the  context  of  a  claim  under  section 
122  (2)  (a)  of  the  Income  and  Corporation  Taxes  Act  1970,  was  as  to  whether  she 
was  domiciled  in  England  during  these  years.  Nourse  J.,  allowing  an  appeal  from 
the  Special  Commissioners,  held  that  she  was  so  domiciled.  Although,  when  she 
married,  the  taxpayer  and  her  husband  had  set  up  their  home  in  London,  she  had 
continued  to  maintain  close  links  with  Quebec  and  had  always  intended  eventually 
to  return  to  live  there.  Had  she  never  married  she  would  in  the  circumstances 
never  have  lost  her  domicil  of  origin  in  Quebec.  Nourse  J.’s  holding  resulted  from 
a  combination  of  the  effects  of  the  discredited  doctrine  of  a  married  woman’s 
domicil  of  dependency  and  the  effects  of  the  statutory  imposition  of  an  artificial 
domicil  of  choice. 

His  Lordship  held  that  the  Duchess’s  statutorily  imposed  domicil  of  choice  had 
never  been  subsequently  lost  because,  although  she  had  frequently  and  regularly 
re-visited  Quebec  after  1973,  she  had  never  thereby  satisfied  the  common  law 
requirements  for  the  abandonment  of  a  domicil  of  choice.  The  learned  judge 
specifically  approved  the  formulation  of  those  requirements  in  Rule  13  (1)  of 
Dicey  and  Morris :  ‘A  person  abandons  a  domicil  of  choice  in  a  country  by  ceasing 
to  reside  there  and  by  ceasing  to  intend  to  reside  there  permanently  or  indefinitely, 
and  not  otherwise.’172  The  taxpayer  intended  to  return  to  Quebec  if  her  husband 
should  predecease  her  and  hoped  to  persuade  him  to  live  in  Quebec  on  his  retire¬ 
ment.  Nourse  J.  accordingly  found  that  the  taxpayer  did  not  have  the  intention 
to  reside  permanently  or  indefinitely  in  England  and  continued:  ‘The  primary 
question  therefore  is  whether  the  taxpayer  actually  ceased  to  reside  here  after 
January  1,  1974. ’173  He  answered  this  question  in  the  negative.  In  a  short  but 
concisely  illuminating  passage  his  Lordship  said: 

Residence  in  a  country  for  the  purposes  of  the  law  of  domicile  is  physical  presence  in  that 
country  as  an  inhabitant  of  it.  If  the  necessary  intention  is  also  there,  an  existing  domicile 
of  choice  can  sometimes  be  abandoned  and  another  domicile  acquired  or  revived  by  a 
residence  of  short  duration  in  a  second  country.  But  that  state  of  affairs  is  inherently 
improbable  in  a  case  where  the  domiciliary  divides  his  physical  presence  between  two 
countries  at  a  time.  In  that  kind  of  case  it  is  necessary  to  look  at  all  the  facts  in  order  to 
decide  which  of  the  two  countries  is  the  one  he  inhabits.174 

It  would  seem  to  be  clearly  implicit  in  this  formulation  that  the  notion  of  residence 
may  itself  involve  a  mental  element:  one  factor  which  may  be  relevant  to  a  finding 
of  residence  is  the  state  of  mind  of  the  propositus.  The  Duchess  of  Portland 
during  her  visits  to  Quebec  had  not  become  an  ‘inhabitant’  there  because, 
although  she  intended  ultimately  to  return  permanently  or  indefinitely,  her 
physical  presence  was  intended  to  be  of  limited  duration.  Whereas  the  general 

172  Dicey  and  Morris,  The  Conflict  of  Laws  ( iothedn.,  1980),  p.  128. 

173  [1982]  Ch.  314,  318.  174  Ibid.,  318-19. 
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intention  requirement  for  the  loss  or  acquisition  of  a  domicil  is  essentially  a 
present  intention  relating  to  the  permanent  or  indefinite  future,  the  mental 
element  which  may  bear  upon  a  finding  of  residence  is  a  present  attitude  and 
intention  relating  to  contemporary  physical  presence. 

One  final  and  very  general  comment  upon  the  actual  result  in  I.R.C.  v.  Duchess 
of  Portland.  The  taxpayer  had  lived  principally  in  England  for  some  25  years.  She 
was  at  the  relevant  time  still  living  in  England.  Although  she  had  the  firmly  held 
intention  to  live  elsewhere  at  some  time  in  the  future,  the  implementation  of  that 
intention  was  contingent.  In  these  circumstances  she  would,  under  any  rationally 
formulated  law  of  domicil,  clearly  be  seen  as  being  domiciled  in  England  and 
would  be  so  seen  without  reliance  being  placed  upon  any  ineptly  worded  transi¬ 
tional  statutory  provision.  The  resolution  along  rational  lines  of  problems 
concerning  the  determination  of  a  person’s  domicil  will,  however,  often  not  be 
possible,  until  not  only  have  various  rules  of  undue  technicality  been  discarded, 
but  until  also  the  whole  approach  to  domicil  determination  has  been  funda¬ 
mentally  recast.  The  common  law  tradition  is  that  the  determination  of  a  person’s 
domicil  at  any  particular  moment  in  his  life  (or  indeed  upon  his  death)  depends 
upon  the  outcome  of  a  chronological  investigation  of  past  (perhaps  long  since 
past)  events,  and  the  legal  implications  of  those  events  at  the  various  times  at 
which  they  occurred.  An  approach  more  likely  to  further  the  purposes  for  which 
the  ascertainment  of  a  person’s  domicil  is  necessary,  this  being  the  identification 
of  the  law  district  to  which  at  the  relevant  time  he  can  (given  that  he  cannot  be 
without  a  domicil  or  have  simultaneously  more  than  one  domicil  at  least  for  the 
same  legal  purpose)  most  plausibly  be  seen  to  have  in  general  terms  ‘belonged’, 
would  be  an  approach  involving  initial  and  primary  focus  upon  the  factual  situa¬ 
tion  of  the  propositus  at  the  relevant  time.  Previous  events  and  contemplated 
future  events  would  then  be  no  more  than  circumstances  often  material  to  an 
understanding  of  the  true  nature  of  the  contemporary  factual  position. 


Classification  of  a  marriage  as  monogamous  or  polygamous :  a  point  of  statutory 
interpretation 

Case  No.  2.  In  1979  a  marriage  was  celebrated  according  to  Muslim  rite  in 
Pakistan,  the  man  being  then  domiciled  in  England  and  the  woman  in  Pakistan. 
The  marriage  was  in  polygamous  form,  the  husband  being  permitted  by  the  law  of 
Pakistan  to  marry  a  second  wife  during  its  subsistence.  In  Hussain  v.  Hussain 175 
the  Court  of  Appeal  reached  the  conclusion  that  this  marriage  must  be  treated 
in  England  as  being  both  valid  and  monogamous.  Many  will  see  this  as  startling 
indeed. 

The  events  and  the  course  of  the  proceedings  leading  up  to  the  decision  were  as 
follows.  Shortly  after  the  marriage  the  husband  had  returned  to  England,  and  his 
wife  had  followed  a  little  later.  I n  1 98 1  the  wife  had  petitioned  an  English  court  for 
a  decree  of  judicial  separation.  The  husband  not  having  acknowledged  service  of 
the  petition,  the  registrar  had  certified  that  the  wife  was  entitled  to  a  decree  and 
had  entered  the  matter  as  an  undefended  cause  in  the  special  procedure  list.  Later 
the  husband  applied  for  a  revocation  of  the  registrar’s  certificate  and  for  leave 
to  file  an  answer  out  of  time  so  as  to  enable  him  to  challenge  the  validity  of  the 
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marriage.  This  challenge  was  to  the  effect  that  the  marriage  was  polygamous 
and  that,  as  he  was  an  English  domiciliary,  it  was  void  by  virtue  of  Section  1 1  (d)  of 
the  Matrimonial  Causes  Act  1973.  The  registrar  refused  the  application,  and  an 
appeal  to  a  judge  in  chambers  from  this  refusal  was  dismissed.  On  further  appeal 
by  the  husband  the  Court  of  Appeal,  treating  the  matter  as  though  it  were  a  pre¬ 
liminary  issue  as  to  the  validity  of  the  marriage,  confirmed  the  judge’s  holding  and 
refused  leave  to  appeal  to  the  House  of  Lords. 

The  relevant  part  of  Section  1 1  of  the  Matrimonial  Causes  Act  1973  reads  as 
follows: 

A  marriage  celebrated  after  July  31,  1971,  shall  be  void  on  the  following  grounds  only, 
that  is  to  say —  .  .  .  (b)  that  at  the  time  of  the  marriage  either  party  was  already  lawfully 
married;  .  .  .  (d)  in  the  case  of  a  polygamous  marriage  entered  into  outside  England  and 
Wales,  that  either  party  was  at  the  time  of  the  marriage  domiciled  in  England  and  Wales. 
For  the  purposes  of  paragraph  (d)  of  this  subsection  a  marriage  may  be  polygamous 
although  at  its  inception  neither  party  has  any  spouse  additional  to  the  other. 

It  is  to  be  observed,  too,  that  Section  14  (1)  of  the  Act  provides: 

Where,  apart  from  this  Act,  any  matter  affecting  the  validity  of  a  marriage  would  fall  to 
be  determined  (in  accordance  with  the  rules  of  private  international  law)  by  reference  to  the 
law  of  a  country  outside  England  and  Wales,  nothing  in  section  11,  12  or  13  (1)  above 
shall — (a)  preclude  the  determination  of  that  matter  as  aforesaid;  or  (b)  require  the  applica¬ 
tion  to  the  marriage  of  the  grounds  or  bar  there  mentioned  except  so  far  as  applicable  in 
accordance  with  those  rules. 

Section  1 1  (d)  therefore  can  only  fall  to  be  applied  in  a  conflict  of  laws  case  if  the 
lex  causae  is  English. 

Ormrod  L.J.,  delivering  the  judgment  of  the  Court  of  Appeal,  said:  ‘The 
question  in  this  appeal  is  purely  one  of  construction  of  section  1 1  (d),  and  it  turns 
on  the  meaning  to  be  given  to  the  phrase  “a  polygamous  marriage”  in  the  context 
in  which  it  appears.’176  The  court  then  went  on  to  hold  that  the  classification  of 
a  marriage  as  monogamous  or  polygamous  for  this  purpose  is  not  achieved  by 
reference  to  the  law  prevailing  at  the  place  of  celebration,  but  is  dependent  upon 
the  capacity  of  each  party  as  defined  by  the  law  of  his  or  her  domicil.  On  this  view  a 
marriage  is  only  to  be  regarded  as  being  polygamous  if  at  least  one  party  to  it  has  at 
the  time  of  celebration  the  capacity  to  take  a  second  spouse  during  its  subsistence. 
As  in  Hussain  v.  Hussain  the  husband,  being  domiciled  in  England,  had  no  such 
capacity,  and  the  wife,  being  domiciled  in  Pakistan,  had  no  capacity  to  enter  into  a 
polyandrous  marriage,  their  marriage  could  not  be  regarded  as  being  polygamous. 
The  logical  possibility  of  in  these  circumstances  its  therefore  being,  so  to  speak, 
no  marriage  at  all,  does  not  seem  to  have  been  countenanced.  The  court  assumed 
that,  if  the  marriage  ceremony  could  not  be  recognized  as  creating  a  polygamous 
union,  it  must  automatically  be  treated  as  creating  a  monogamous  one.  Once 
deemed  to  be  monogamous  the  marriage  had  to  be  regarded  as  valid,  there  being 
no  other  grounds  upon  which  to  impugn  it.  What  in  point  of  legal  analysis  the 
Court  of  Appeal  in  effect  saw  fit  to  do  was  to  conflate  the  issue  of  the  nature  of  a 
marriage  with  the  issue  of  its  validity.  This,  it  is  submitted,  is  unwarranted. 

It  is  unwarranted  because  it  implies  that  polygamy  is  to  be  seen  simply  as  a 
possible  defect  in  a  marriage  and  not  as  a  distinct  and  separate  legally  recognized 
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institution.  Put  another  way,  the  approach  of  the  court  largely  rests  upon  an 
underlying  assumption  that  marriage  is  a  single  unitary  concept,  whereas 
monogamy  and  polygamy  can  in  fact  only  sensibly  be  seen  and  treated  as  two  quite 
separate  social  and  legal  institutions.  Not  only  are  they  markedly  dissimilar  in 
many  of  their  religious,  sociological  and  economic  implications,  but  they  are 
legally  distinct.  Reading  the  judgment  of  the  Court  of  Appeal  one  cannot  avoid  the 
feeling  that  polygamy  is  being  regarded  as  no  more  than  an  idiosyncratic  variant 
of  monogamy,  its  special  feature  being  that  one  party  is  accorded  the  special 
privilege  of  being  able  to  take  additional  spouses  lawfully.177  In  actuality  the 
pattern  of  legal  rights  and  duties  which  is  created  by  a  polygamous  marriage  is  in 
many  respects  fundamentally  different  from  that  which  results  from  a  mono¬ 
gamous  marriage.  This  may  be  so  in  only  a  limited  way  in  regard  to  the  position  of 
the  husband,  but  it  is  most  marked  in  regard  to  the  status  and  rights  of  the  secon¬ 
dary  wives.  The  legal  status  and  the  legal  rights  of  a  secondary  wife  may  be  very 
different  from  that  of  the  first  wife  and  a  fortiori  from  that  of  a  monogamous  wife. 

One  consequence  of  the  approach  taken  by  the  Court  of  Appeal  in  Hussain  v. 
Hussain  would  appear  to  be  that,  if  a  man  and  a  woman  deliberately  choose  to  go 
through  a  ceremony  of  marriage  which  is  designed,  and  designed  only,  to  give  rise 
to  one  type  of  institutional  relationship  namely  polygamy,  they  run  the  risk  of 
being  deemed  in  England  to  have  entered  into  a  totally  different  institutional 
relationship  namely  monogamy.  It  would  be  one  thing  for  an  English  court  to 
hold  such  a  marriage  void  on  the  ground  that  a  party  to  it  lacked  capacity  by  his 
personal  law  to  enter  into  it  on  account  of  its  polygamous  nature,  but  it  is  quite  a 
different  thing  to  hold  for  this  reason  that  the  parties  have,  perhaps  unwittingly, 
entered  into  a  valid  monogamous  marriage. 

The  Court  of  Appeal  in  Hussain  v.  Hussain  seems  to  have  acknowledged  that 
previously  prevailing  doctrine  has  been  that  the  nature  of  a  marriage  is  to  be 
determined  by  reference  to  the  lex  loci  celebrationis .  The  Court,  however,  took  the 
view  that  this  doctrine  ‘derived  from  cases  concerned  with  polygamous  marriages 
which  were  decided  before  the  passing  of  the  Matrimonial  Proceedings  (Poly¬ 
gamous  Marriages)  Act  1972’178  and  held  that  since  that  Act  was  passed  ‘the 
position  is  quite  different’.179  This,  with  all  respect,  is  difficult  to  follow.  The 
purpose  of  the  1972  Act  was  to  abrogate  the  rule  in  Hyde  v.  Hyde.180  In  that  case 
a  husband  sought  the  dissolution  of  his  marriage  on  the  ground  of  his  wife’s 
adultery.  The  marriage  was  polygamous  although  no  second  wife  had  in  fact  been 
taken.  The  husband’s  petition  was  dismissed.  The  limited  and  precise  nature 
of  the  scope  of  this  decision,  and  of  the  rule  therein  laid  down,  was  stated  with 
concise  clarity  by  the  Judge  Ordinary,  Lord  Penzance,  in  the  concluding  words  of 
his  judgment:  ‘All  that  is  intended  to  be  here  decided  is  that  as  between  each  other 
they  [the  parties  to  a  polygamous  union]  are  not  entitled  to  the  remedies,  the 
adjudication,  or  the  relief  of  the  matrimonial  law  of  England’.181  The  rule  in  Hyde 
v.  Hyde  therefore  did  no  more  than  propound  the  non-availability  of  matrimonial 
relief  in  respect  of  polygamous  marriages.  It  was  not  concerned  with  any  anterior 
question  as  to  the  law  by  reference  to  which  the  polygamous  nature  of  a  marriage  is 

177  One  is  perhaps  unfairly  reminded  of  the  apocryphal  story  of  the  Bar  examination  student  who 
in  answer  to  the  question  ‘By  reference  to  what  law  is  the  monogamous  or  polygamous  nature  of  a 
marriage  to  be  determined?’  opined  that  the  matter  is  one  not  of  law  but  of  arithmetic. 

178  [1983]  Fam.  26,  31.  I’f  Ibid. 

180  Hydev.  Hydeand  Woodmansee (1866),  L.R.  1  P.  and  D.  130.  181  Ibid.,  138. 
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to  be  determined.  By  the  same  token  section  1  (1)  of  the  Matrimonial  Proceedings 
(Polygamous  Marriages)  Act  1972,  in  abrogating  the  rule  in  Hyde  v.  Hyde,  did 
not  bear  upon  that  question.  Section  1  (1)  of  the  1972  Act  (which  is  re-enacted  as 
section  47  (1)  of  the  Matrimonial  Causes  Act  1973)  ran  as  follows: 

A  court  in  England  and  Wales  shall  not  be  precluded  from  granting  matrimonial  relief  or 
making  a  declaration  concerning  the  validity  of  a  marriage  by  reason  only  that  the  marriage 
in  question  was  entered  into  under  a  law  which  permits  polygamy. 

Subsection  4  (now  section  47  (4)  of  the  1973  Act)  of  the  same  section  made  it  clear 
that  no  distinction  is  to  be  drawn  so  far  as  the  applicability  of  the  section  is  con¬ 
cerned  between  what  are  sometimes  called  ‘potentially’  and  ‘actually’  polygamous 
marriages.182  Section  4  of  the  1 972  Act  went  on  to  provide  that  there  be  inserted  in 
section  1  of  the  Nullity  of  Marriages  Act  1971  a  provision  which,  as  subsequently 
re-enacted  as  section  11  (d)  of  the  Matrimonial  Causes  Act  1973,  was  the  focal 
point  of  attention  in  Hussain  v.  Hussain.  In  that  case  the  Court  of  Appeal  was  able 
to  perceive  significance  in  the  fact  that,  whereas  in  section  1  (1)  of  the  1972  Act 
(now  section  47  (1)  of  the  1973  Act)  the  phrase  used  was  a  marriage  ‘entered  into 
under  a  law  which  permits  polygamy’,  section  4  of  the  1972  Act  (now  section 
1 1  (d)  of  the  1973  Act)  referred  simply  to  ‘a  polygamous  marriage’.  The  former, 
said  Ormrod  L.J.,  ‘clearly  refers  to  the  lex  loci  celebrationis  and  not  the  law  of 
either  party’s  domicile’,183  whereas  the  latter,  he  implied,  may  not.  It  is  suggested 
by  the  present  writer  that  the  true  explanation  of  the  use  of  differing  terminology 
in  the  two  contexts  is  otherwise  and  simpler.  The  probably  unnecessary,  but 
harmless,  use  of  the  wider  terminology  in  the  context  of  the  abrogation  of  the 
Hyde  rule  does  no  more  than  reflect  Parliament’s  anxiety  to  be  sure  of  eliminating 
the  last  vestiges  of  that  rule,  whereas  any  use  of  similar  terminology  in  the  context 
of  invalidating  marriages  would  have  rendered  that  provision  open  to  the  con¬ 
struction  that  a  person  domiciled  in  England  would  be  unable  to  enter  into  even 
a  monogamous  marriage  in  a  country  the  law  of  which  also  permitted  polygamy. 

It  is  submitted  that  neither  the  rule  in  Hyde  v.  Hyde,  nor  the  fact  of  its  abolition, 
nor  the  method  of  that  abolition  can  properly  be  seen  as  having  any  bearing  upon 
the  identity  of  the  law  by  reference  to  which  the  nature  of  a  marriage  is  to  be 
determined  even  for  the  purposes  of  the  interpretation  of  section  1  x  (d). 

The  Court  of  Appeal  also  implied  that,  if  the  phrase  ‘polygamous  marriage’  in 
section  1 1  (d)  was  taken  to  mean  a  marriage  polygamous  according  to  the  lex  loci 
celebrationis,  the  consequences  ‘would  be  far  reaching  and  very  serious’.  ‘It  would 
mean’,  the  Court  continued,  ‘that  all  marriages  contracted  abroad  by  persons 
domiciled  in  this  country,  in  accordance  with  the  local  law  would  be  void,  if  that 
law  permitted  polygamy  in  any  form’.184  It  is  submitted,  with  respect  but  with 
confidence,  that  it  would  mean  no  such  thing — and  this  for  two  reasons.  First, 
because  reference  to  the  lex  loci  is  for  the  purpose  of  determining  the  nature  of  the 
marriage  in  question  under  that  law:  whether  other  marriages  of  a  different  nature 
are  permissible  under  the  lex  loci  is  immaterial.  Second,  as  is  implicit  in  the 

182  This  terminology  is  used  somewhat  indiscriminately,  sometimes  to  denote  a  distinction  between 
cases  in  which  no  additional  spouse  has  ever  been  taken  and  those  in  which  one  or  more  such  spouses 
have  been  taken;  and  sometimes  to  differentiate  between  cases  in  which  at  a  relevant  moment  in  time 
two  or  more  spouses  are  living  and  those  in  which  this  is  not  so.  Each  differentiation  is  infelicitous,  the 
hallmark  of  the  institution  of  polygamy  in  this  regard  being  simply  the  legal  capacity  of  the  husband  to 
take  additional  or  secondary  wives. 

183  [1983]  Fam.  26,  31. 
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decision  of  Cumming-Bruce  J.  in  Radwan  v.  Radwan  (No.  2), 185  what  is  now 
section  11  (d)  of  the  1973  Act  has  no  effect  unless  the  parties’  intended  matri¬ 
monial  home  was  in  England.  Adherence  to  traditional  doctrine  in  accordance 
with  which  the  monogamous  or  polygamous  nature  of  a  marriage  is  to  be  deter¬ 
mined  by  the  lex  loci  celebrationis  would  mean  that  the  only  effect  of  section  1 1  (d) 
would  be  to  render  void  a  marriage  entered  into  abroad,  at  least  one  of  the  parties 
being  domiciled  in  England  and  their  intention  being  to  set  up  their  matrimonial 
home  in  England,  if  that  actual  marriage  would  be  treated  as  polygamous  in  the 
locus  celebrationis.  It  seems  unlikely  that  Parliament  intended  more  or  (for  better 
or  for  worse)  less  than  this. 

Should  Hussain  v.  Hussain  survive  as  an  authority,186  questions  as  to  its  scope 
may  arise.  Ormrod  L.J.,  delivering  the  judgment  of  the  Court  of  Appeal,  did  say 
that  the  question  for  decision  was  ‘purely  one  of  construction  of  section  1 1  (d)’.187 
On  this  basis  the  decision  would  not  be  authoritative,  for  example,  in  a  case  in 
which  the  facts  were  identical  with  those  in  Hussain  v.  Hussain  except  that  the 
husband  was  domiciled,  not  in  England,  but  in  another  country  under  the  law 
of  which  he  had  no  capacity  to  contract  a  polygamous  marriage  abroad. 

Presumably,  too,  the  approach  adopted  by  the  Court  of  Appeal  in  Hussain  v. 
Hussain  would  not  be  binding  if  a  question  as  to  the  nature  of  a  foreign  marriage 
were  to  arise  in  England  in  a  non-matrimonial  context.  The  nature  of  a  marriage 
is  sometimes  relevant  in  criminal  proceedings,  for  example,  in  prosecutions  for 
bigamy188  and  in  prosecutions  for  the  unlawful  solemnization  of  a  marriage.189 
Most  of  such  criminal  law  contexts  are  statutory,  and  there  the  distinction 
between  monogamy  and  polygamy  must  presumably  still  be  a  matter  of  con¬ 
struction  of  the  particular  statute. 

Indeed  perhaps  the  decision  in  Hussain  v.  Hussain  itself  is  most  comfortably  to 
be  seen,  not  as  signalling  any  general  rejection  of  the  long  recognized  doctrine  that 
the  nature  of  any  particular  marriage  is  to  be  determined  by  reference  to  the  lex 
loci  celebrationis,  but  rather  as  being  no  more  than  a  decision,  albeit  a  strange  one, 
on  the  construction  of  a  particular  statutory  provision,  albeit  an  important  one. 


Refusal  to  recognize  a  nullity  decree  of  a  jurisdictionally  competent  foreign  court 

Case  No.  3.  The  decision  of  the  House  of  Lords  in  Vervaeke  v.  Smith190  con¬ 
stitutes  what  one  may  suppose  is  the  final  stage  in  litigation  which  has  spread  over 
more  than  a  decade.  The  facts  giving  rise  to,  and  the  course  of,  this  litigation  must 
by  now  be  well  known;  the  events  relevant  to  this  latest  decision  were  as  follows. 
In  1954  the  petitioner,  a  woman  domiciled  in  Belgium,  went  through  a  ceremony 
of  marriage  in  England  with  a  domiciled  Englishman  named  Smith.  The  sole 
purpose  of  this  marriage  was  to  enable  the  petitioner  to  acquire  British  nationality 
and  thus  to  be  able  to  practise  her  profession  of  prostitute  without  running  the  risk 
of  deportation.  The  parties  to  the  marriage  had  no  intention  of  living  together  and 

185  [*973]  Fam.  35.  See  this  Year  Book,  46  (1972-3),  pp.  434-7. 

186  In  addition  to  the  possibility  of  it  being  the  object  of  resort  to  traditional  judicial  techniques  for 
distinguishing  earlier  cases,  it  is  to  be  noted  that  the  law  relating  to  polygamous  marriages  is  currently 
receiving  the  attention  of  the  Law  Commission  and  the  Scottish  Law  Commission:  see  the  former’s 
Working  Paper  No.  83  and  the  latter’s  Consultative  Memorandum  No.  56  (H.M.S.O.,  1982). 

187  [1983]  Fam.  26,  30. 

188  R.  v.  Sarwan  Singh,  [1962]  3  All  E.R.  612;  R.  v.  Sagoo,  [1975]  Q.B.  885. 

189  R.  v.  Bham,  [1966]  1  Q.B.  159.  iso  [ig82]  2  W.L.R.  855. 
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did  not  do  so.  Eleven  years  later  the  petitioner,  having  taken  early  retirement  from 
prostitution,  went  to  Italy  to  live  with  a  man,  E.  Messina.  In  1970  Messina  went 
through  a  ceremony  of  marriage  in  Italy  with  the  petitioner,  but  he  died  a  few 
hours  later.  Messina  died  leaving  a  considerable  amount  of  immovable  property 
situated  in  England,  and  the  petitioner  wished  to  claim  this  as  his  widow.  In  June 
1 970  she  obtained  a  declaration  of  nullity  in  respect  of  her  prior  marriage  to  Smith 
on  the  ground  of  lack  of  consent  on  her  part.  However,  before  this  decree  was 
made  absolute,  S.  Messina  (E.  Messina’s  brother)  and  the  Queen’s  Proctors 
having  intervened,  Ormrod  J.  set  aside  the  decree  nisi  and  declared  the  marriage 
valid.191  Subsequently  the  petitioner  sought  and  obtained  a  decree  of  nullity 
in  Belgium.  The  Belgian  courts  held  that  the  petitioner  had  never  intended  to 
contract  a  genuine  or  real  marriage  with  Smith  and  that  such  a  fake  or  sham 
marriage  could  not  be  treated  as  valid.  The  Court  of  Appeal  in  Ghent  held  that 
capacity  to  marry  is  governed  by  the  personal  law  of  each  party,  which  in  the 
case  of  the  petitioner  was  Belgian  law  as  the  law  of  her  nationality.  By  that  law  she 
lacked  capacity.  The  marriage  was  therefore  void  ab  initio ,192  The  petitioner  then 
proceeded  to  petition  the  English  High  Court  for  a  declaration  under  R.S.C.  Ord. 
15,  and  16,  that  the  Belgian  decree  was  entitled  to  recognition.  A  further  petition 
was  later  filed  under  section  45  ( 1 )  of  the  Matrimonial  Causes  Act  1973  praying  for 
a  declaration  that  the  marriage  to  Messina  was  valid.  Waterhouse  J.  dismissed 
both  petitions,  and  the  Court  of  Appeal  dismissed  the  petitioner’s  appeal.193  The 
House  of  Lords  has  now  dismissed  her  further  appeal  and  has  done  so  for  two 
reasons.  These  reasons  can  be  briefly  stated  as  being  that  (1)  the  present  pro¬ 
ceedings  came  within  the  doctrine  of  estoppel  per  rem  judicatam  and  that  The 
judgment  of  Ormrod  J.  had  concluded  the  matter  so  far  as  English  courts  are 
concerned;  and  (2)  to  recognize  the  Belgian  decree  would  in  the  circumstances  be 
contrary  to  public  policy.  The  former  reason  was  relied  upon  by  all  of  their 
Lordships,  three  members  of  the  House  (Lord  Hailsham  of  St.  Marylebone  L.C., 
Loid  Simon  of  Glaisdale  and  Lord  Brandon  of  Oakbrook)  relying  also  upon  the 
doctrine  of  public  policy.  Lord  Diplock  (with  whom  Lord  Keith  of  Kinkel 
agreed),  although  disclaiming194  any  expression  of  opinion  that  the  Lord 
Chancellor’s  reasoning  in  relation  to  public  policy  issues  was  incorrect,  did 
confine  his  own  judgment  to  the  matter  of  estoppel  per  rem  judicatam.  It  is 
submitted  with  respect  that  it  is  this  aspect  of  the  case,  and  especially  Lord 
Diplock’s  treatment  of  it,  that  is  particularly  valuable. 

Lord  Diplock,  having  pointed  out  that  the  facts  of  the  case  were  ‘very  special’, 
continued 

.  .  .  and  [they]  do  not,  in  my  opinion,  provide  a  suitable  occasion  for  any  general  considera¬ 
tion  of  English  rules  of  conflict  of  laws  applicable  to  nullity  of  marriage.  They  present  what 
appears  to  me  to  be  a  plain  case  of  estoppel  per  remjudicatam.  The  Court  of  Appeal  so  dealt 
with  it  and  I  limit  my  own  consideration  of  the  appeal  to  this  ground.  The  relevant  res 
judicata  is  the  judgment  in  the  High  Court  of  Ormrod  J.  of  May  7,  1971  (‘the  Ormrod 
judgment’),  dismissing  the  appellant’s  petition  for  a  decree  of  nullity  of  her  marriage  to 
the  defendant  on  August  n,  1954  (‘the  English  marriage’);  the  relevant  proceedings  in 
which  the  estoppel  operated  are  those  brought  by  the  appellant  in  the  High  Court  before 

191  Messina  {formerly  Smith  orse.  Vervaeke)  v.  Smith  {Messina  intervening),  [1971]  P.  3 1 1 

192  See  translation  of  excerpts  from  the  Belgian  judgment  quoted  by  W aterhouse  J .  in  his  j  udgment 
at  the  High  Court  hearing  in  the  present  proceedings:  [1981]  Fam.  77  at  p.  88. 

193  [1981]  Fam.  77,  1 18  et  seq.  194  [1982]  2  W.L.R.  855,  868. 
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Waterhouse  J.  by  petitions  of  September  7,  1973  (‘the  recognition  proceedings’),  and  April 
20,  1979  (‘the  section  45  proceedings’). . . .  Your  Lordships  are  not  concerned  with  whether 
the  Ormrod  judgment  was  right  or  not;  on  the  question  of  estoppel  per  rem  judicatam  all 
that  matters  is  that  it  was  final.  ...  I  see  no  reason  in  the  instant  case  to  enter  into  any 
consideration  as  to  whether  the  jurisdiction  of  the  Belgian  courts  to  hear  and  determine  the 
Belgian  proceedings  would  be  recognised  under  English  rules  of  conflict  of  laws.  The 
instant  appeal  can  be  disposed  of  by  this  House  upon  the  assumption  in  favour  of  the 
appellant  that  it  would.  Nor  do  I  find  it  necessary  to  explore  what  the  consequences  might 
have  been  if  the  appellant  had  chosen  to  launch  her  first  attack  upon  the  validity  of  the 
English  marriage  in  a  Belgian  court.  The  crucial  fact  is  that  she  elected  to  start  proceedings 
in  the  High  Court  of  England  to  obtain  a  decree  of  nullity  of  the  English  marriage.195 

His  Lordship  then  went  on  to  hold  that  the  Ormrod  judgment  ‘made  it  res 
judicata  that  the  English  marriage  was  not  rendered  invalid  on  the  ground  of 
absence  of  consent’.196  As  the  substance  of  the  appellant’s  first  petition  constituted 
a  claim  precisely  the  reverse  of  this,  it  was  completely  met  by  the  operation  of  a 
‘cause  of  action’  estoppel.  The  intervening  Belgian  proceedings  were  irrelevant  in 
this  regard.  His  Lordship  said: 


So  far  as  cause  of  action  estoppel  is  concerned,  the  appellant’s  position  is  no  stronger  by 
reason  of  the  intervening  Belgian  judgment  than  it  would  have  been  if  she  had  commenced 
fresh  proceedings  in  the  High  Court  before  Waterhouse  J.  claiming  a  decree  of  nullity  upon 
the  facts  found  by  Ormrod  J.  in  the  Ormrod  judgment  upon  which  he  had  already  held  that 
the  appellant  was  not  entitled  to  a  decree  of  nullity.  Waterhouse  J.  was,  in  my  view,  bound 
to  dismiss  the  recognition  proceedings  on  the  ground  of  cause  of  action  estoppel.197 

Linder  the  section  45  proceedings  the  petitioner  sought  a  declaration  that  her 
marriage  in  Italy  to  E.  Messina  was  valid.  Here  her  cause  of  action  was  technically 
but  clearly  not  the  same  as  that  in  the  original  proceedings  before  Ormrod  J.  At 
the  same  time,  in  order  to  succeed  the  petitioner  had  to  show  inter  alia  that  the 
earlier  English  marriage  was  void.  The  contrary  had  been  decided  against  her  by 
Ormrod  J.,  and  so,  said  Lord  Diplock,  ‘she  was  debarred  by  what  is  technically 
“issue  estoppel”  rather  than  “cause  of  action  estoppel”  ’.19s 

Tw  o  comments  may  be  made  on  the  estoppel  per  rem  judicatam  aspect  of  their 
Lordship’s  decision  in  Vervaeke  v.  Smith. 

First,  there  is  some  suggestion  both  in  Lord  Hailsham’s  judgment  and  in  that  of 
Lord  Simon  that  the  nature  of  the  grounds  upon  which  the  Belgian  courts  had 
reached  their  decisions,  and  the  possible  identity  of  those  grounds  with  those 
upon  which  Ormrod  J.  had  decided  the  case,  were  material  matters  for  considera¬ 
tion.  Lord  Hailsham,  in  summarizing  his  opinion  on  the  estoppel  aspect  of  the 
case,  said:  ‘I  agree  with  Sir  John  Arnold  P.  [1981]  Fam.  77,  126,  that  the  “matter 
in  dispute  in  the  proceedings  in  Kortrijk  and  Ghent .  .  .  was  the  subject  of  Ormrod 
J-’s  judgment,  namely  the  question  of  the  right  to  have  the  marriage  between  the 
petitioner  and  the  respondent  declared  void  .  .  .”’.199  Lord  Simon  of  Glaisdale, 
having  referred  to  the  rule  that  matters  of  procedure  are  always  governed  by  the 
lex  fori,  felt  it  necessary  to  express  the  opinion  that  estoppel  per  rem  judicatam  is 
a  rule  of  adjectival,  rather  than  substantive,  law.  It  is  submitted  with  respect  that, 
had  the  question  been  as  to  whether  the  judgment  of  a  foreign  court  should  be 
denied  recognition  on  the  ground  that  it  was  given  in  breach  of  the  English 
estoppel  doctrine,  or,  again,  had  the  question  been  as  to  whether  an  English  court 


195  [1982]  2  W.L.R.  855,866. 
198  Ibid., 868. 


196  Ibid.,  867. 


197  Ibid.,  868. 
199  Ibid.,  864. 
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is  estopped  by  a  foreign  judgment,  considerations  such  as  these  could  well  have 
been  material.  However,  the  question  in  Vervaeke  v.  Smith  seems  to  have  been 
otherwise.  It  was  simply,  as  Lord  Diplock  pointed  out,  as  to  whether  an  English 
judgment  gave  rise  to  a  ‘cause  of  action’  estoppel  and  an  ‘issue’  estoppel  in 
subsequent  English  proceedings.  The  affirmative  answer  to  this  question  had 
the  effect  of  overriding  any  rules  of  private  international  law  relating  to  the 
recognition,  or  the  withholding  of  recognition,  of  foreign  judgments. 

The  position  can  be  illuminated  by  contrasting  it  with  that  which  may  arise  in  a 
situation  to  which  section  4  (1)  (b)  of  the  Foreign  Judgments  (Reciprocal 
Enforcement)  Act  1933  applies.  There  it  is  provided  that  registration  of  a  foreign 
judgment  may  be  set  aside  if  the  issue  in  the  foreign  court  had,  prior  to  the  date  of 
judgment  in  that  court,  been  determined  by  another  jurisdictionally  competent 
court.  This  provision  operates  whether  or  not  that  other  jurisdictionally 
competent  court  was  an  English  court,  and  it  is  purely  permissive.  However, 
when,  as  in  Vervaeke  v.  Smith ,  the  earlier  decision  was  by  an  English  court,  the 
sub-section  does  not  prejudice  the  mandatory  operation  of  the  doctrine  of 
estoppel  by  record.  Whereas  section  4(1)  (b)  is  concerned  with  situations  in  which 
the  same  issue  has  been  the  subject  of  competing  earlier  decisions,  the  doctrine  of 
estoppel  by  record  precludes  adjudication  by  an  English  court  on  a  matter  already 
determined  in  other  English  proceedings. 

The  second  comment  is  provoked  by  the  mention  by  Lord  Diplock,  in  the 
course  of  his  judgment  when  considering  the  section  45  proceedings,  that  the 
petitioner  had  there  ‘relied  upon  the  Belgian  judgment  which  had  apparently  been 
declared  to  be  valid  in  Italy  but  with  what  consequences  in  Italian  law  we  do  not 
know,  nor  has  any  point  been  made  of  this  in  argument  either  in  the  courts  below 
or  in  your  Lordships’  House’.200  This  could  cause  reflection  as  to  what  the 
position  would  have  been  had  it  been  established  (1)  that  one  consequence  was 
that  the  Italian  courts  would  recognize  the  marriage  there,  and  (2),  if  E.  Messina 
were  domiciled  elsewhere,  that  the  marriage  would  be  regarded  as  valid  by  the  law 
of  that  domicil.  An  English  court  would  then  be  presented  with  a  foreign  marriage 
valid  by  the  lex  loci  and  by  the  law  of  each  party’s  domicil.  The  ‘incidental 
question’  of  the  validity  of  the  prior  English  marriage,  and  thus  Ormrod  J.’s 
holding  of  its  validity,  would  then  in  principle  be  immaterial.  The  reasoning 
which  prevailed  in  the  Ontario  Court  of  Appeal  and  in  the  Supreme  Court  of 
Canada  in  Schwebel  v.  Ungar 201  would  seem  to  be  indistinguishable.  There  a 
woman  domiciled  in  Israel  was  held  to  be  capable  of  marrying  in  Ontario  because, 
although  her  previous  divorce  would  not  be  recognized  there,  it  would  be 
recognized  in  Israel.  The  resolution  of  an  ‘incidental  question’,  which  arises  in  the 
context  of  the  application  of  the  law  of  the  domicil  to  determine  a  person’s 
capacity  to  marry,  is  to  be  by  reference  to  the  choice  of  law  and  recognition  rules  of 
the  lex  causae  (i.e.  here  those  which  would  fall  to  be  applied  in  the  forum  domicilii) 
and  not  by  reference  to  the  corresponding  rules  of  the  forum  itself. 

The  dangers  of  the  ‘unruly  horse’  of  public  policy  getting  out  of  control  are 
sometimes  rendered  more  acute  in  a  private  international  law  case  by  the 
possibility  that  a  court  will,  consciously  or  otherwise,  apply  standards  which  may 
be  apt  in  a  domestic  factual  context  but  which  are  not  apt  universally.  It  is  possible 
to  generalize  to  the  effect  that  traditionally  resort  has  been  had  to  public  policy 

200  Ibid.  868. 

(1964)  48  D.L.R.  (2d.)  644  (S.C.  Canada),  affirming  (1963)  42  D.L.R.  (2d.)  622  (Ont.  C.A.). 
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considerations,  even  in  cases  in  which  the  facts  have  an  international  complexion, 
in  two  types  of  situation.  One  is  the  situation  in  which  the  content  of  an  otherwise 
applicable  foreign  rule  is  seen  as  being  so  intrinsically  repugnant  that  it  will  never 
be  applied  in  an  English  forum.  For  example,  a  contract  for  the  sale  of  slaves, 
although  valid  by  its  proper  law,  would  not  be  enforced.202  Nor  will  the  applica¬ 
tion  of  such  laws  in  foreign  courts  be  recognized  and  enforced  in  England.  The 
other  situation  in  which  resort  to  public  policy  has  been  countenanced  in  English 
private  international  law  exists  when  the  fact  of  enforcement  by  an  English  court 
of  a  rule  or  transaction,  English  or  foreign,  would  be  seriously  detrimental  to 
national  interests.  A  typical  example  of  this  is  provided  by  the  situation  in  which 
a  particular  ruling  might  tend  significantly  to  jeopardize  good  relations  existing 
between  the  United  Kingdom  and  a  foreign  country.  The  decision  of  the  House  of 
Lords  in  Regazzoni  v.  Sethia,203  where  the  House  affirmed  the  denial  of  enforce¬ 
ment  of  a  contract  made  in  evasion  of  a  rule  of  Indian  law  although  the  proper 
law  was  not  Indian,  illustrates  this.  It  would  appear  that  the  circumstances  of 
Vervaeke  v.  Smith  do  not  fit  easily  into  either  of  these  accepted  public  policy 
patterns.  It  would  be  hard  to  contend  that  the  Belgian  court  in  refusing  to  give 
validity  to  a  ‘sham’  marriage  was  applying  a  rule  so  intrinsically  repugnant  that  it 
could  in  no  circumstances  be  applied  or  recognized  in  England.  Again,  any  sugges¬ 
tion  that  recognition  of  the  Belgian  judgment  would  have  tended  to  jeopardize  good 
relations  between  the  United  Kingdom  and  either  Belgium  or  Italy  (where  the 
judgment  would  apparently  be  recognized)  would  be  palpably  insupportable. 

The  reasons  which  underlay  the  invocation  of  the  doctrine  of  public  policy  in 
Vervaeke  v.  Smith  were  expounded  in  the  judgments  of  the  Lord  Chancellor  and 
of  Lord  Simon.  In  each  judgment  focus  is  largely  directed  not  simply  towards  the 
content,  as  such,  of  the  rule  or  rules  of  law  applied  in  the  Belgian  courts,  but  also 
and  perhaps  primarily  towards  the  impact  of  their  application  (as  seen  from  the 
point  of  view  of  an  English  forum )  upon  the  facts  of  the  instant  case.  Lord 
Hailsham  said  explicitly: 

Contrary  to  the  view  of  the  Court  of  Appeal  and  Waterhouse  J.,  although  I  agree  with 
them  in  seeing  nothing  offensive  or  unjust  as  between  the  parties  in  the  doctrine  of  public 
policy  propounded  by  the  Belgian  courts,  I  am  of  the  opinion  that  the  law  of  England  ...  at 
least  in  the  present  case  takes  the  case  outside  the  rules  for  the  recognition  of  foreign,  and, 
in  particular,  Belgian,  decrees,  that  is  at  least  as  regards  a  marriage  celebrated  in  England 
between  a  British  national  and  an  alien  for  an  extraneous  purpose  of  the  kind  contemplated 
by  the  parties  in  the  present  case,  viz.  using  the  marriage  as  a  vehicle  for  conferring  British 
nationality  on  the  alien  partner  so  as  to  save  her  from  deportation  after  conviction  for 
criminal  offences. 

There  is  however,  it  is  submitted,  room  for  the  fear  that  once  one  goes  beyond 
consideration  of  the  intrinsic  nature  of  a  suspect  rule  of  law  and  considers,  in 
addition  or  instead,  the  effect  of  its  application  or  recognition  in  an  instant  fact 
situation,  in  order  to  justify  its  exclusion  on  the  grounds  of  public  policy, — 
although  one  may  mask  the  fact  by  re-defining  the  rule  narrowly  so  as  precisely 
to  cover  the  instant  case, — one  is  in  substance  embarking  upon  the  exercise  of 
a  discretion.  The  gate  is  then  open  so  as  to  allow  the  unruly  but  locally-bred  horse 
to  wreak  havoc  in  international  pastures.  P.  B.  Carter 

202  Although  this  was  not  always  the  case:  see  Santos  v.  Illidge  (i860),  8  C.B.  (N.S.)  861. 

203  [1958]  A.C.  301.  See,  too,  e.g.  Foster  v.  Driscoll ,  [1929]  1  K.B.  470. 
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It  was  observed  last  year  (this  Year  Book ,  52  (1981),  pp.  350-1)  that  two  of  the 
decisions  of  the  European  Court  then  noted  raised  important  issues  for  the  law  of 
the  United  Kingdom.  The  decision  in  James,  Young  and  Webster  was  followed 
rapidly  by  the  publication  of  the  Government’s  Employment  Bill  to  change  the 
legal  status  of  the  ‘closed  shop’  and  to  enable  those  who  lost  their  employment  for 
refusal  to  join  a  ‘closed  shop’  to  recover  compensation.  That  Bill  has  now  become 
law  as  the  Employment  Act  1982. 

It  was  also  noted  that  the  decision  in  Dudgeon  raised  difficulties  in  regard  to  the 
conventions  of  Parliament  relating  to  private  Members’  bills  in  the  House  of 
Commons.  No  M.P.  representing  an  Ulster  constituency  seemed  to  be  prepared 
to  introduce  a  bill  to  bring  the  law  of  Northern  Ireland  into  line  with  that  of  the 
rest  of  the  United  Kingdom  by  removing  criminality  from  certain  homosexual 
acts  committed  in  Northern  Ireland,  and  bills  relating  to  matters  of  conscience 
were  by  convention  introduced  only  by  private  Members.  In  breach  of  that  con¬ 
vention,  however,  the  Government  laid  an  order  before  the  House  of  Commons 
to  bring  the  law  of  Northern  Ireland  into  line  with  that  of  the  rest  of  the  United 
Kingdom,  and  secured  a  majority  of  147  votes  (168-21)  despite  united  opposition 
from  Ulster  M.P.s.  Mr.  Prior,  Northern  Ireland  Secretary,  said  that  the  judgment 
of  the  Court  showed  that  it  had  given  weight  to  the  arguments  put  forward  by  the 
United  Kingdom  that  the  law  in  Northern  Ireland  was  justified  by  the  distinc¬ 
tively  strong  feelings  there  about  the  relevance  of  religious  and  moral  factors  to 
the  law  on  social  matters.  ‘Nevertheless,  taking  all  this  into  account,  they 
concluded  that  the  interference  with  private  life  was  out  of  proportion  to  the  social 
need  claimed  for  the  law’  ( Hansard ,  H.C.  Debs.,  vol.  29,  col.  834:  25  October 
1982).  Mr.  Prior  said  that  the  United  Kingdom  had  freely  signed  and  ratified  the 
European  Convention  on  Human  Rights  and  had  thereby  undertaken  to  abide  by 
the  decisions  of  the  Court. 

Eight  decisions  of  the  Court  were  handed  down  in  1982.  In  two  of  them  the 
Court  dealt  swiftly  with  the  matter  of  just  satisfaction  under  Article  50,  having 
heard  the  main  burden  of  those  cases  only  last  year  (James,  Young  and  Webster 
and  X  v.  U.K. ).  The  other  six  cases,  however,  which  were  heard  de  novo  all  took 
longer  to  reach  the  Court  than  accords  with  the  reasonable  man’s  opinion  of 
justice,  though  it  is  to  be  noted  that  it  is  often  the  requirement  of  exhausting  local 
remedies  which  accounts  for  the  greater  part  of  the  delay  for  the  applicant. 


Threat  of  corporal  punishment — meaning  of  ‘ torture ’  and  ‘ inhuman  or  degrading 
treatment ’  ( Article  3) — right  to  education  ( Article  2  of  Protocol  No.  / ) — meaning  of 
religious  and  philosophical  convictions  ( Article  2  of  Protocol  No.  1 ) 

Case  No.  1.  Campbell  and  Cosans  case.  The  first  judgment  given  by  the  Court  in 

*  ©  Dr.  C.  F.  Kolbert,  1983. 
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the  year  under  review  was  in  the  case  of  Campbell  and  Cosans  (25  February  1982), 
which  concerned  the  use  of  corporal  punishment  as  a  disciplinary  measure  in 
Scottish  schools. 

At  the  time  of  Mrs.  Campbell’s  application  to  the  Commission  (30  March  1 976) 
her  son  G.  was  attending  a  primary  school  at  which  corporal  punishment  was  used 
occasionally  and  the  Education  Authority  for  the  area  concerned  (Strathclyde) 
refused  her  requests  for  a  guarantee  that  G.  would  never  be  subjected  to  such 
punishment.  He  was  never  so  punished  and  he  left  that  school  in  July  1979. 

Mrs.  Cosans’s  son  J.  attended  a  Senior  High  School  in  the  Fife  Education 
Authority  area.  On  23  September  1976  he  was  told  to  report  to  the  Assistant 
Headmaster  on  the  following  day  to  receive  corporal  punishment  for  taking  a 
prohibited  short  cut  through  a  cemetery  on  his  way  home,  contrary  to  the  school’s 
rules.  His  father  told  him  to  report  but  to  refuse  to  accept  the  punishment,  on 
which  account  he  was  suspended  from  school  until  such  time  as  he  was  willing  to 
accept  it.  In  the  course  of  negotiations  with  the  Fife  Education  Authority,  J.’s 
parents  refused  to  accept  a  condition  of  his  readmission  that  he  would  obey  the 
rules  and  disciplinary  requirements  of  the  school  and  stipulated  that  he  should 
never  on  any  account  receive  corporal  punishment.  J.  therefore  remained 
suspended  until  he  ceased  to  be  of  compulsory  school  age  (31  May  1977)  when 
he  formally  left  school.  Mrs.  Cosans’s  application  to  the  Commission  was  dated 
1  October  1976. 

In  both  cases  the  corporal  punishment  complained  of  was  the  use  of  a  leather 
strap  (the  ‘tawse’,  which  was  traditional  in  Scottish  schools)  to  strike  the  palm  of 
the  hand.  Such  punishment  has  been  traditionally  widely  accepted  in  Scotland 
and  is  regulated  by  the  common  law  whereby  a  teacher,  like  a  parent,  has  a  power 
of  reasonable  chastisement.  On  the  other  hand,  if  punishment  goes  beyond  that 
which  is  reasonable  when  used  as  a  disciplinary  measure  and  becomes  excessive, 
arbitrary  or  cruel,  it  constitutes  an  assault  and  as  such  may  give  grounds  for  a 
claim  in  damages  or  for  a  prosecution  as  a  criminal  offence. 

The  Commission  noted  that  on  the  facts  of  the  case  neither  G.  nor  J.  had 
suffered  any  adverse  psychological  or  other  effects  which  could  be  imputed  to 
the  use  of  corporal  punishment.  Mrs.  Campbell  and  Mrs.  Cosans  maintained, 
however,  that  the  use  of  corporal  punishment  in  the  schools  attended  by  G.  and  J. 
constituted  treatment  contrary  to  Article  3  of  the  Convention  and  failed  to  respect 
their  rights  as  parents  to  ensure  that  their  sons’  education  and  teaching  were  in 
conformity  with  their  philosophical  convictions  as  guaranteed  by  the  second 
sentence  of  Article  2  of  the  First  Protocol  to  the  Convention.  Mrs.  Cosans  further 
contended  that  J.’s  suspension  from  school  violated  his  right  to  education, 
protected  by  the  first  sentence  of  Article  2  of  the  First  Protocol. 

The  Commission  declared  the  applications  admissible  on  15  December  1977, 
and  in  its  Report  of  1 6  May  1 980  it  found  by  nine  votes  to  five  and  by  eight  votes  to 
one  (with  five  abstentions)  that  there  had  been  violations,  as  claimed,  of  Article  2 
of  the  First  Protocol  and  by  thirteen  votes  to  one  that  there  had  not  been  any 
violation  of  Article  3. 

In  its  judgment,  the  Court  dealt  first  with  the  issues  under  Article  3  because  this 
was  the  provision  upon  which  principal  reliance  was  placed  in  the  original 
applications. 

Article  3  states: 

No  one  shall  be  subjected  to  torture  or  to  inhuman  or  degrading  treatment  or  punishment. 
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Because  neither  G.  nor  J  was  tawsed,  the  Court  did  not  have  to  consider  their 
case  as  one  of  actual  corporal  punishment,  but  it  was  of  opinion  that,  provided  it  is 
sufficiently  real  and  immediate,  a  mere  threat  of  conduct  prohibited  by  Article  3 
may  itself  infringe  the  Convention.  Thus,  to  threaten  an  individual  with  torture 
might  in  some  circumstances  constitute  ‘inhuman  treatment’;  but  in  giving  what 
many  observers  might  think  was  exhaustive  consideration  to  prima  facie  trivial 
incidents,  the  Court  said  (para.  27)  that  it 

shares  the  Commission  s  view  that  the  situation  in  which  the  applicants’  sons  found  them¬ 
selves  did  not  amount  to  ‘torture’  or  ‘inhuman  treatment’  within  the  meaning  of  Article  3: 
there  is  no  evidence  that  they  underwent  suffering  of  the  level  inherent  in  these  notions  as 
they  were  interpreted  and  applied  in  the  Court’s  Ireland  v.  UK  judgment  of  18  January 
1978  (Series  A  no.  25  pp.  66-67  and  68,  paras.  167  and  174). 

Moreover,  the  Court's  judgment  in  the  Tyrer  case  indicates  certain  criteria  for  the 
notion  of  ‘degrading  punishment’  (Series  A,  no.  26,  p.  15,  para.  30),  but  in  this 
case  no  punishment  had  been  inflicted  and  ‘treatment’  would  not  be  deemed 
‘degrading’  unless  the  person  concerned  had  undergone  (either  in  his  own  eyes 
or  the  eyes  of  others)  ‘humiliation  or  debasement  attaining  a  minimum  level  of 
severity’  (para.  28).  Such  humiliation  or  debasement  had  not  occurred  in  this  case 
and  accordingly  there  had  been  no  violation  of  Article  3. 

Mrs.  Campbell  and  Mrs.  Cosans  also  alleged  violations  of  Article  2  of  Protocol 
No.  1,  which  reads: 

No  person  shall  be  denied  the  right  to  education.  In  the  exercise  of  any  functions  which  it 
assumes  in  relation  to  education  and  to  teaching,  the  State  shall  respect  the  right  of  parents 
to  ensure  such  education  and  teaching  in  conformity  with  their  own  religious  and  philo¬ 
sophical  convictions. 

In  particular  they  alleged  that  their  rights  under  the  second  sentence  quoted 
above  were  violated  by  the  existence  of  corporal  punishment  as  a  disciplinary 
measure  in  the  schools  attended  by  their  children. 

The  Government  argued,  first,  that  matters  of  internal  organization,  such  as 
discipline,  in  schools  were  ancillary  matters  and  not  functions  relating  to  ‘educa¬ 
tion’  and  ‘teaching’,  and,  secondly,  that  in  Scotland  the  ‘functions’  assumed  by 
central  or  local  government  with  regard  to  education  did  not  extend  to  matters 
of  discipline.  The  Court  rejected  these  arguments  on  the  grounds  that  it  was 
‘artificial’  to  attempt  to  separate  internal  administration  and  discipline  when 
corporal  punishment  was  used  as  an  integral  part  of  the  process  whereby  a  school 
seeks  to  achieve  the  objects  for  which  it  was  established,  including  the  develop¬ 
ment  and  moulding  of  the  character  and  mental  powers  of  its  pupils.  Moreover, 
it  had  previously  held  in  the  Kjeldsen ,  Busk  Madsen  and  Pedersen  judgment  of 
7  December  1976  (Series  A,  no.  23,  p.  24,  para.  50)  that  the  second  sentence  of 
Article  2  is  binding  upon  contracting  States  in  the  exercise  of  each  and  every 
function  which  they  undertake  in  the  sphere  of  education  and  teaching,  so  that  the 
fact  that  a  given  function  may  be  ancillary  is  of  no  moment.  The  Court  was  also 
satisfied  that  in  the  present  case  the  functions  assumed  by  the  Government 
extended  to  the  supervision  of  the  Scottish  education  system  in  general,  which 
must  include  questions  of  discipline. 

The  Government  also  contested  the  conclusion  of  the  majority  of  the  Com¬ 
mission  that  the  applicants’  views  on  corporal  punishment  amounted  to  ‘philo¬ 
sophical  convictions’  on  the  grounds  that  ‘convictions’  was  not  an  expression 
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synonymous  with  ‘opinions’  or  ‘ideas’  but,  especially  as  used  in  the  French  text 
of  the  Convention  {'convictions’) ,  denoted  views  which  attain  a  certain  level  of 
cogency,  seriousness,  cohesion  and  importance,  more  akin  to  ‘beliefs’.  In  reject¬ 
ing  this  argument,  the  Court  said: 

Having  regard  to  the  Convention  as  a  whole,  including  Article  17,  the  expression 
‘philosophical  convictions’  in  the  present  context  denotes,  in  the  Court’s  opinion,  such 
convictions  as  are  worthy  of  respect  in  a  ‘democratic  society’  (see,  most  recently,  the 
Young,  James  and  Webster  judgment  of  13  August  1981,  Series  A  no.  44,  p.  25,  para.  63)  and 
are  not  incompatible  with  human  dignity;  in  addition,  they  must  not  conflict  with  the 
fundamental  right  of  the  child  to  education,  the  whole  of  Article  2  being  dominated  by  its 
first  sentence  (see  the  above-mentioned  Kjeldsen,  Busk  Madsen  and  Pedersen  judgment, 
pp.  25-26,  para.  52). 

The  applicants’  views  relate  to  a  weighty  and  substantial  aspect  of  human  life  and 
behaviour,  namely  the  integrity  of  the  person,  the  propriety  or  otherwise  of  the  infliction  of 
corporal  punishment  and  the  exclusion  of  the  distress  which  the  risk  of  such  punishment 
entails.  They  are  views  which  satisfy  each  of  the  various  criteria  listed  above;  it  is  this  that 
distinguishes  them  from  opinions  that  might  be  held  on  other  methds  of  discipline  or  on 
discipline  in  general,  (para.  36) 

The  Government  further  referred  to  certain  policy  documents  advocating 
the  reduction  and  eventual  abolition  of  corporal  punishment  in  State  schools  and 
argued  that  to  progress  more  quickly,  e.g.  by  establishing  a  dual  system  of  schools, 
would  be  incompatible  with  the  Government’s  reservation  to  Article  2,  which  is  in 
the  following  terms: 

in  view  of  certain  provisions  of  the  Education  Acts  in  force  in  the  United  Kingdom,  the 
principle  affirmed  in  the  second  sentence  of  Article  2  is  accepted  by  the  United  Kingdom 
only  so  far  as  it  is  compatible  with  the  provision  of  efficient  instruction  and  training,  and 
the  avoidance  of  unreasonable  public  expenditure. 

The  Court  simply  said  it  was  ‘unable  to  accept  these  submissions’  because  the 
term  ‘respect’  implies  a  positive  obligation  on  the  part  of  the  State  which  cannot 
be  overriden  by  the  alleged  necessity  of  striking  a  balance  between  the  conflicting 
views  involved,  nor  is  the  Government’s  policy  to  move  gradually  towards  the 
abolition  of  corporal  punishment  in  itself  sufficient  to  comply  with  this  duty 
(para.  37  (a)). 

Mrs.  Campbell  and  Mrs.  Cosans  had  accordingly  been  victims  of  a  violation  of 
the  second  sentence  of  Article  2  of  Protocol  No.  1. 

Mrs.  Cosans  alone  complained  of  a  violation  of  the  first  sentence  also  by  reason 
of  J.’s  suspension  from  school.  The  Commission  had  found  it  unnecessary  to 
decide  this  issue  because  it  considered  it  to  be  absorbed  in  the  finding  in  respect  of 
the  second  sentence,  but  the  Court  did  consider  it  necessary  to  decide  the  issue, 
and  it  did  find  a  violation  here  also,  on  the  ground  that  the  guaranteed  right  to 
education  by  its  very  nature  calls  for  regulation  by  the  State,  but  such  regulation 
must  never  injure  the  substance  of  the  right  nor  conflict  with  other  rights 
enshrined  in  the  Convention  or  its  Protocols  (see  the  judgment  of  23  J uly  1 968  on 
the  merits  of  the  Belgian  Linguistic  case,  Series  A,  no.  6,  p.  32,  para.  5).  The  Court 
observed  that 

[J.’s]  return  to  school  could  have  been  secured  only  if  his  parents  had  acted  contrary 
to  their  convictions,  convictions  which  the  United  Kingdom  is  obliged  to  respect 
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A  condition  of  access  to  an  educational  establishment  that  conflicts  in  this  way  with  another 
right  enshrined  in  Protocol  No.  1  cannot  be  described  as  reasonable  and  in  any  event  falls 
outside  the  State’s  power  of  regulation  under  Article  2.  (para.  41) 

A  claim  under  Article  50  for  just  satisfaction  in  respect  of  moral  damage  and 
legal  costs  was  found  to  be  not  yet  ready  for  decision  and  was  reserved. 

Sir  Vincent  Evans  entered  a  partly  dissenting  judgment.  He  agreed  that  there 
had  been  no  violation  of  Article  3  of  the  Convention  but  in  his  view  there  had  also 
been  no  violation  of  either  part  of  Article  2  of  Protocol  No.  1.  In  particular,  he 
observed  that  in  the  two  previous  cases  in  which  the  application  of  Article  2  had 
been  in  issue,  the  Court  had  found  it  indispensable  to  have  recourse  to  the  travaux 
preparatories  as  an  aid  to  interpreting  'what  is  undeniably  a  very  difficult  text’,  and 
as  a  result  had  taken  a  narrow  view  of  the  aim  of  the  second  sentence  of  Article  2. 
In  the  Kjeldsen,  Busk  Madsen  and  Pedersen  case  (in  which  parents  sought  unsuc¬ 
cessfully  to  have  their  children  exempted  from  sex  education  in  State  schools  on 
the  ground  that  it  was  contrary  to  their  beliefs  as  Christian  parents)  the  Court  held 
that  the  State  is  forbidden  to  pursue  an  aim  of  indoctrination  that  might  be 
considered  as  not  respecting  parents’  religious  and  philosophical  convictions. 
‘That’,  said  the  Court,  ‘is  the  limit  that  must  not  be  exceeded’,  and  consequently 
it  was  held  that  legislation  which  ‘in  no  way  amounted]  to  an  attempt  at  indoc¬ 
trination  aimed  at  advocating  a  specific  kind  of  sexual  behaviour’  did  not  offend 
the  applicants’  religious  and  philosophical  convictions  to  the  extent  forbidden  by 
the  second  sentence  of  Article  2  (loc.  cit.,  pp.  26-8,  paras.  53-4).  In  the  Belgian 
Linguistic  case  it  was  held  that  this  provision  did  not  require  of  States  that  they 
should,  in  the  sphere  of  education  and  teaching,  respect  parents’  linguistic 
preferences,  but  only  their  religious  and  philosophical  convictions  and  that 
to  interpret  the  term  ‘religious’  and  ‘philosophical’  as  covering  linguistic 
preferences  would  amount  to  a  distortion  of  their  ordinary  and  usual  meaning  and 
read  into  the  Convention  something  that  was  not  there  (loc.  cit.,  p.  32,  para.  6). 

Moreover  in  the  course  of  the  preparatory  work  on  Article  2  in  the  Consultative 
Assembly  of  the  Council  of  Europe  the  expression  ‘philosophical  convictions’  was 
criticized  as  being  so  vague  that  it  should  not  be  inserted  in  a  legal  instrument 
purporting  to  protect  human  rights.  However,  it  was  made  clear  that  the  intention 
was  to  protect  the  rights  of  parents  against  the  use  of  educational  institutions 
by  the  State  for  the  ideological  indoctrination  of  children  ( Official  Report  of  the 
Thirty-Fifth  Sitting  of  the  Consultative  Assembly,  8  December  1951),  and  this  was 
precisely  the  interpretation  put  upon  the  text  by  the  Court  in  the  Kjeldsen,  Busk 
Madsen  and  Pedersen  case.  Sir  Vincent  expressed  the  view  that  if  there  had  been 
any  intention  that  it  should  apply  to  disciplinary  measures,  and  to  the  use  of 
corporal  punishment  in  particular,  it  is  inconceivable  that  the  implications  of  such 
an  intention  would  not  have  been  raised  in  the  course  of  the  lengthy  debates  that 
preceded  its  adoption. 

He  also  observed  that  an  application  of  Article  2  beyond  its  intended  scope 
could  give  rise  to  very  considerable  difficulties  in  practice. 

The  maintaining  of  discipline  is  certainly  an  integral  part  of  the  educational  system, 
as  the  majority  of  the  Court  have  observed.  So  are  many  other  matters  relating  to  the 
provision  of  educational  facilities  and  the  internal  administration  of  schools,  as  distinct 
from  the  content  of  the  instruction  given.  If  the  sentence  in  question  is  interpreted  in  a 
sense  wide  enough  to  cover  the  views  of  parents  opposed  to  corporal  punishment,  I  do  not 
see  how  it  can  reasonably  be  applied  so  as  to  exclude  from  its  scope  all  manner  of  other 
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strongly  held  views  regarding  the  way  in  which  schools  are  organized  and  administered 
.  .  .  The  view  in  favour  of  the  abolition  of  independent  schools,  for  example,  could  be 
regarded  as  a  philosophical  conviction  on  the  part  of  those  who  believe  in  the  ideology  of 
egalitarianism.  It  would  surely  create  problems  which  were  never  intended  by  the  authors 
of  the  Protocol  if  different  and  inevitably  conflicting  opinions  of  this  order  had  to  be 
accommodated  within  the  State’s  educational  system. 

Sir  Vincent  also  argued  that  even  if  the  wider  interpretation  of  the  second 
sentence  of  Article  2  adopted  by  the  Court  in  the  present  case  were  correct  there 
would  have  been  no  violation  of  this  provision  in  view  of  the  reservation  (set  out 
above,  p.  310)  made  by  the  United  Kingdom  on  signature  of  the  Protocol. 
According  to  that  reservation  the  obligation  under  Article  2  has  been  assumed  by 
the  United  Kingdom  only  so  far  as  is  compatible  with  the  provision  of  efficient 
instruction  and  training  and  the  avoidance  of  unreasonable  public  expenditure. 

In  the  course  of  the  proceedings,  only  three  possible  solutions  were  canvassed 
which,  apart  from  the  reservation,  would  sufficiently  comply  with  the  State’s 
obligation  as  interpreted  by  the  Court.  These  possibilities  were: 

1 .  that  separate  schools  should  be  provided  within  the  State  educational  system 
for  children  of  parents  who  object  to  corporal  punishment; 

2.  that  separate  classes  within  the  same  school  should  be  provided  for  such 
children; 

3.  that  a  system  should  be  established  in  which  children  in  the  same  class 
should  be  treated  differently  according  to  the  views  and  wishes  of  their 
parents. 

The  Court  accepted  that  the  first  solution  would  be  incompatible  with  the 
avoidance  of  unreasonable  public  expenditure,  especially  in  the  present  economic 
situation.  The  second  solution  also  involved  unreasonable  expense  and  could 
hardly  be  compatible  with  the  provision  of  efficient  instruction  and  training.  The 
Court  was  informed  at  the  oral  hearing  that  at  least  some  members  of  the 
Commission  held  the  view  that  the  third  possibility  was  also,  for  many  reasons, 
not  a  practical  solution.  Sir  Vincent  also  agreed  with  that  view.  He  said: 

It  seems  to  me  essential  that  any  system  of  discipline  in  a  school  should  be  seen  to  be  fair 
and  capable  of  being  fairly  administered,  otherwise  a  sense  of  injustice  will  be  generated 
with  harmful  consequences  both  for  the  upbringing  of  the  individual  and  for  harmonious 
relations  within  the  group.  It  will  also  place  the  teacher  in  an  impractical  position  to 
administer  discipline  fairly  if  children  in  the  same  class  have  to  be  treated  differently 
according  to  the  views  of  their  parents.  It  has  been  pointed  out  that,  where  corporal 
punishment  is  used,  exceptions  are  in  any  event  made  in  respect  of  girls  and  children 
suffering  from  a  disability.  I  believe  that  children  will  readily  understand  the  reasons  for 
this,  but  I  think  they  are  likely  to  regard  it  as  arbitrary  and  unjust  if  Johnny  is  exempted 
simply  because  his  Mum  or  Dad  says  so. 

He  concluded  therefore  that  there  had  been  no  breach  of  the  second  sentence  of 
Article  2,  nor  indeed  of  the  first  sentence  in  the  case  of  Mrs.  Cosans’s  son. 


Right  to  a  fair  and  public  hearing  ( Article  6  (1 )) — presumption  of  innocence  on 
criminal  charge  ( Article  6  (2)) — right  to  call  and  examine  witnesses  ( Article  6  (3)) 

Case  No.  2.  The  Adolf  case  (26  March  1982)  arose  from  a  trivial  incident  on 
18  July  1977.  Mr.  Adolf,  an  Austrian  citizen  born  in  1918  and  living  in  Innsbruck 
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where  he  is  an  accountant  and  financial  consultant  ( Wirtschaftspriifer  und  Stener- 
berater )  became  involved  in  a  quarrel  and,  according  to  the  expert  engaged  by  the 
District  Court, 

flew  into  a  rage  and  threw  an  envelope  containing  a  key  in  the  direction  of  Mrs.  Anneliese 
Schuh  who  however  managed  to  avoid  the  missile,  while  Mrs.  Irma  Proxauf  standing 
behind  her  was  hit.  The  key  first  struck  the  back  of  the  right  hand,  causing  a  superficial 
abrasion,  and  then  bounced  against  the  left-side  of  the  above-mentioned  person’s 
chest. 

Even  allowing  for  the  fact  that  Mrs.  Proxauf  was  85  years  of  age,  the  District 
Court  on  10  January  1978  described  the  injury  as  ‘insignificant’;  the  fault  of  Mr. 
Adolf  was  described  as  ‘insignificant’  and,  it  was  added,  his  character  gave  cause  to 
expect  that  he  would  conduct  himself  properly  in  future. 

The  District  Court’s  decision  was  made  under  section  42  of  the  Austrian  Penal 
Code,  which  says: 

(1)  Where  an  act  requiring  public  prosecution  as  a  matter  of  course  involves  liability  to 
more  than  a  fine,  a  custodial  sentence  not  exceeding  one  year  or  both,  the  act  shall  not  be 
punishable  ( Strafbar )  if 

1 .  the  guilt  ( Schuld )  of  the  author  of  the  act  is  slight  ( gering ) 

2.  the  act  has  no,  or  only  trifling  consequences,  and  if  in  addition 

3 .  punishment  is  not  necessary  in  order  to  deter  the  author  of  the  act  or  other  persons 
from  committing  criminal  offences. 

(2)  The  decision  whether  or  not  the  conditions  of  paragraph  (1)  hereof  are  met  shall  be 
taken  by  the  court;  where  the  court  decides  in  the  affirmative,  it  shall  bring  the  proceedings 
to  a  close  no  matter  what  stage  they  may  have  reached. 

Mr.  Adolf  argued  that  the  District  Court’s  decision  amounted  to  a  finding 
of  guilt  against  him  and  that  medical  and  other  evidence  had  been  heard  for  the 
prosecution  whereas  evidence  on  his  account  had  not  been  taken  into  account  nor 
had  he  been  given  an  opportunity  to  challenge  the  medical  opinion.  He  asked  the 
Supreme  Court  to  order  termination  of  the  proceedings  under  section  451  (1)  of 
the  Code  of  Criminal  Procedure,  but  his  application  was  rejected  on  28  February 
1980.  The  judgment  was  reproduced  in  an  Austrian  legal  journal,  and  Mr.  Adolf’s 
identity  was  not  revealed,  but  a  commentary  entitled  ‘Aus  Bagatellsache  wurde 
Klage  gegen  Osterreich’  (‘A  trivial  affair  leads  to  an  application  against  Austria’) 
appeared  in  a  newspaper  in  May  1980  and  it  did  disclose  not  only  Mr.  Adolf’s 
name,  but  also  his  profession  and  home  address.  However,  his  professional 
association  did  not  take  any  action  against  him. 

On  7  June  1980  Mr.  Adolf  made  an  application  to  the  Commission  alleging  a 
violation  of  his  rights  under  Article  6  (2)  of  the  Convention  in  that  the  decision  of 
the  District  Court  contained  findings  on  the  facts  and  on  his  guilt  under  legislation 
(Penal  Code  s.  42)  which  was  itself  inconsistent  with  Article  6  (2).  He  further 
alleged  violation  of  the  rights  guaranteed  in  Article  6(1)  and  (3)  (d)  in  that,  not¬ 
withstanding  his  denial  of  the  accusations  made  against  him  and  his  request  for 
a  hearing  of  witnesses  in  his  favour,  the  District  Court  took  its  decision  without 
holding  a  trial  hearing  and  without  proper  enquiry  into  the  evidence. 

In  its  report  of  8  October  1980  the  Commission’s  opinion  was  that  there  had 
been  a  breach  of  Article  6  (2)  (by  nine  votes  to  six,  with  one  abstention)  but  no 
breach  of  Article  6  (1)  or  (3)  (d)  (by  twelve  votes  to  three,  with  one  abstention). 
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The  relevant  paragraphs  of  Article  6  provide: 

1 .  In  the  determination  of  ...  .  any  criminal  charge  against  him,  everyone  is  entitled  to 

a  fair  and  public  hearing . by  a  ...  .  tribunal . 

2.  Everyone  charged  with  a  criminal  offence  shall  be  presumed  innocent  until  proved 
guilty  according  to  law. 

3.  Everyone  charged  with  a  criminal  offence  has  the  following  minimum  rights: 

(d)  to  examine  or  have  examined  witnesses  against  him  and  to  obtain  the  attendance 
and  examination  of  witnesses  on  his  behalf  under  the  same  conditions  as  witnesses 
against  him. 

The  Government’s  principal  submission  was  that  Article  6  had  no  application 
because  no  criminal  charge  existed  at  any  time,  or,  at  least,  at  the  time  when  the 
decision  at  issue  was  rendered.  The  Court  agreed  with  the  Commission  and  with 
Mr.  Adolf  that  there  was  indeed  a  ‘criminal  charge’  against  him  within  the 
meaning  of  the  Convention.  Article  6  accordingly  applied  to  Mr.  Adolf’s  case, 
because  the  reasoning  of  the  decision  of  10  January  1978  was  well  capable,  in  the 
Court’s  opinion,  of  being  understood  as  meaning  that  he  was  guilty  of  a  criminal 
offence,  albeit  one  that  did  not  merit  punishment.  The  Court  also  found  that 
the  Supreme  Court  had  cleared  him  of  any  finding  of  guilt  and  that  therefore  the 
presumption  of  his  innocence  was  no  longer  called  into  question.  By  reason  of  the 
nature  of  section  42  of  the  Penal  Code,  the  proceedings,  on  that  section  being 
applied,  did  not  and  could  not  terminate  with  any  finding  of  guilt.  It  was  therefore 
not  necessary  for  the  District  Court  to  proceed  with  any  hearing  in  the  case  or 
examination  of  evidence. 

Accordingly  there  was  no  breach  of  Article  6. 

Right  to  liberty  and  security  of  person  ( Article  5  (r)) — right  of  detained  person  to 
speedy  action  to  determine  the  legality  of  his  detention  ( Article  5  ( 4 )) — meaning  of 
‘ servitude ’  and  forced  labour ’  ( Article  4) 

Case  No.  3.  Van  Droogenbroeck  case.  This  judgment,  dated  24  June  1982,  arose 
in  a  case  lodged  with  the  Commission  on  1 6  April  1 977,  the  relevant  facts  of  which 
date  from  29  July  1970  when  the  Bruges  Criminal  Court  ( tribunal  correctionel ) 
sentenced  the  applicant  to  two  years’  imprisonment  for  theft  and  attempted  theft, 
committed  with  the  aid  of  skeleton  keys.  The  Court  also  ordered  that  he  be  ‘placed 
at  the  Government’s  disposal’  for  ten  years  under  the  Social  Protection  Act  1964, 
s.  23,  which  is  a  penalty  and  not  a  security  measure  imposed  upon  recidivists  and 
habitual  offenders,  and  added  on  to  a  custodial  sentence  imposed  at  the  same  time. 
In  some  cases  this  additional  penalty  is  mandatory;  but  in  less  serious  cases — as 
in  this  case — it  is  in  the  Court’s  discretion.  In  this  instance  the  Court  took  into 
account  the  fact  that  Mr.  Van  Droogenbroeck  was  a  recidivist  according  to  Article 
56  of  the  Criminal  Code,  having  been  sentenced  by  the  Brussels  Criminal  Court  to 
two  years’  imprisonment  for  aggravated  theft  on  9  April  1 968  and  still  manifesting 
a  persistent  tendency  to  crime.  Nevertheless,  after  serving  the  two-year  sentence 
imposed  in  1970  and  despite  discouraging  reports  from  the  prison  medical  officer, 
he  was  not  detained  further  in  view  of  the  Government’s  policy  of  securing,  as  far 
as  possible,  the  rehabilitation  of  released  prisoners.  Accordingly  he  was  released 
into  ‘semi-custody’  and  apprenticed  into  a  Brussels  firm  installing  central  heating 
systems.  He  was  also  supposed  to  attend  an  intensive  vocational  training  course  in 
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a  ‘specialised  institution’  on  Fridays  and  Saturdays,  but  on  8  August  1972  he 
disappeared  and  on  subsequent  arrest  under  a  warrant  alleging  attempted 
aggravated  theft  he  was  found  not  guilty  of  that  offence,  but  the  Minister  of 
Justice  nevertheless  decided  to  detain  him  in  jail  in  a  block  reserved  for  recidivists 
placed  at  the  Government’s  disposal,  on  the  grounds  that  he  had  abused  the 
opportunity  given  him,  that  he  was  untrustworthy  and  that  a  further  period  of 
detention  was  indicated.  When  he  appeared  before  the  Recidivists  Board  in  June 
1973  he  received  favourable  reports  as  the  result  of  which  the  Minister  decided  to 
release  him  on  25  July,  not  least  because  the  firm  where  he  had  been  apprenticed 
was  prepared  to  take  him  back  to  train  as  a  heating  technician.  He  disappeared 
again  in  September  1973  and  the  same  sorry  facts  were  repeated:  he  was  in  jail  for 
theft  for  three  months  from  January  1974  and  when  the  Minister  decided  to  try 
rehabilitation  once  more,  he  yet  again  disappeared  and  subsequently  received 
another  eight  months’  sentence  for  aggravated  theft  on  9  August  1 974.  On  1 1  J uly 
1975  the  Minister  agreed  to  conditional  release  in  the  form  of  one  month’s  renew¬ 
able  leave.  Mr.  Van  Droogenbroeck  thereupon  went  to  France  accompanied  by 
a  member  of  the  Prisoners’  Aid  Committee,  but  the  rehabilitation  plan  did  not 
work,  so  he  returned  to  Brussels,  where,  after  various  setbacks  in  hostels,  he  found 
himself  living  alone,  without  work  or  resources.  An  order  was  therefore  made  to 
detain  him  because  of  the  risk  of  recidivism,  but  he  then  disappeared  to  The 
Netherlands,  where  he  hid  for  some  months  until  dire  financial  straits  led  him  to 
give  himself  up  on  27  January  1976.  On  2  February  1976  he  was  transferred  to  the 
cell  block  rather  than  the  recidivist  block  because  he  refused  to  do  the  work  offered 
to  him.  He  appealed  to  the  Recidivists  Board  on  3  March  and  on  reviewing  his  case 
in  September  that  Board  decided,  as  he  had  saved  nothing  during  detention  and 
had  no  prospects  of  finding  work  outside  prison,  not  to  recommend  his  release 
until  he  had  saved  B.fr.  12,000  through  his  prison  work. 

On  13  December  1976  his  appeal  against  being  placed  at  the  Government’s 
disposal  was  rejected  by  the  Ghent  Court  of  Appeal  because  each  time  he  had  been 
released  he  had  yielded  to  temptation  and  remained  asocial  ( Zodat  hij  asociaal 
blijft).  An  appeal  on  a  point  of  law  was  held  inadmissible  by  the  Court  of  Cassa¬ 
tion;  but  then  in  March  1 977  he  lodged  a  new  complaint  of  arbitrary  detention  and 
abuse  of  authority,  and  accused  the  Minister  of  transforming  his  sentence  into 
‘forced  labour’.  This  complaint  was  set  aside  on  19  August  1977  as  requiring  no 
further  action.  Meanwhile,  he  appeared  before  the  Recidivists  Board  on  4  May 
1977,  which,  noting  that  he  had  by  then  B.fr.  12,868,  recommended  ‘without 
much  enthusiasm’  that  he  be  released.  He  was  again  granted  renewable  leave,  this 
time  on  condition  that  he  slept  at  the  prison,  but  after  one  day  he  disappeared 
again,  only  to  be  caught  in  the  act  of  stealing  in  Bruges  and  arrested  on  22  Septem¬ 
ber  1977.  Similar  facts  again  repeated  themselves,  including  saving  B.fr.  12,000 
again;  Mr.  Van  Droogenbroeck  was  released  on  18  March  1980  and  arrested  yet 
again,  being  sentenced  on  10  September  1980  to  one  month’s  imprisonment  and 
on  3  June  1981  to  one  year’s  imprisonment,  in  both  cases  for  aggravated  theft. 

On  2  January  1974  Mr.  Van  Droogenbroeck  made  an  application  to  the 
Commission  which  was  declared  inadmissible  because  he  had  not  exhausted 
domestic  remedies;  but  on  16  April  1977  he  alleged  that  he  was  held  in  servitude 
and  forced  to  work,  contrary  to  Article  4(1)  and  (2)  of  the  Convention.  He  also 
alleged  that  his  deprivation  of  liberty,  which  in  his  view  had  been  ordered  by  the 
Minister  of  Justice  and  not  by  a  Court,  violated  Article  5  (1)  and  that  he  had  not 
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been  able  to  seek  a  judicial  review  of  the  lawfulness  of  his  various  detentions  as 
required  by  Article  5  (4).  He  also  complained  of  interference  with  his  freedom 
of  expression  guaranteed  by  Article  10  because  he  had  been  twice  disciplined  for 
protesting  against  recommendations  of  the  Recidivists  Board. 

On  5  July  1979  the  Commission  rejected  this  last  complaint  as  being  manifestly 
ill-founded,  and  declared  the  rest  of  his  application  admissible,  holding  that  there 
had  been  a  violation  of  Article  5  (4)  (unanimously),  but  not  of  5  (1)  (by  ten  votes  to 
two)  or  of  Article  4  (unanimously). 

Article  5(1)  reads  (so  far  as  is  relevant  to  this  case): 

Everyone  has  the  right  to  liberty  and  security  of  person.  No  one  shall  be  deprived  of  his 
liberty  save  in  the  following  cases  and  in  accordance  with  a  procedure  prescribed  by  law: 

(a)  the  lawful  detention  of  a  person  after  conviction  by  a  competent  court.  .  .  . 

There  was  no  dispute  that  the  ‘court’  which  ordered  the  measure  complained  of 
was  ‘competent’,  nor  that  the  applicant  had  been  ‘detained’.  He,  however,  main¬ 
tained  that  the  deprivation  of  liberty  complained  of  stemmed  not  from  a  sentence 
imposed  by  a  ‘competent  court’  but  from  decisions  of  the  Minister  of  Justice. 

The  Government  maintained  that  the  detention  occurred  ‘by  operation  of  law’ 
following  a  judicial  decision  placing  a  recidivist  at  the  Government’s  disposal 
and  that  it  was  only  release  that  required  a  ‘Ministerial’  decision,  so  that  ‘by  not 
deciding  to  release,  the  Minister  does  not  decide  to  detain’.  This  point  is  con¬ 
troversial  in  Belgian  law,  and  in  any  event,  the  Court  found  that  the  Ministerial 
decisions  of  11  January  and  11  September  1975  revoking  the  applicant’s 
conditional  release  in  practical  terms  did  amount  to  an  order  that  he  be  ‘detained’, 
looking  beyond  appearances  and  language  to  the  realities  of  the  situation  (see 
mutatis  mutandis  the  De  Weer  judgment  of  27  February  1980,  Series  A,  no.  35, 
p.  23,  para.  44).  In  all  the  circumstances,  the  Court  said  the  Belgian  authorities 
had  showed  patience  and  trust  towards  Mr.  Van  Droogenbroeck:  notwithstand¬ 
ing  his  conduct,  they  gave  him  several  opportunities  to  mend  his  ways  and  the 
manner  in  which  they  exercised  their  discretion  respected  the  Convention,  which 
allows  a  measure  of  indeterminacy  in  sentencing  and  does  not  oblige  the  Con¬ 
tracting  States  to  entrust  to  the  courts  the  general  supervision  of  the  execution 
of  sentences.  The  Court  found,  on  the  facts,  that  there  had  been  no  violation  of 
Article  5  (1). 

Article  5  (4)  provides: 

Everyone  who  is  deprived  of  his  liberty  by  arrest  or  detention  shall  be  entitled  to  take 
proceedings  by  which  the  lawfulness  of  his  detention  shall  be  decided  speedily  by  a  court 
and  his  release  ordered  if  the  detention  is  not  lawful. 

The  Court  decided  that  it  had  to  examine  the  applicant’s  complaint  under  this 
paragraph  even  though  there  was  no  breach  of  paragraph  1  (see  especially  the 
decision  in  the  De  Wilde,  Ooms  and  Versyp  case  of  18  June  1971,  Series  A,  no.  12, 
PP-  39~4°>  para.  73).  The  Government  argued  that  the  various  court  proceedings 
met  the  requirements  of  the  Convention;  but  the  Court  drew  a  distinction 
between  the  original  custodial  sentences  imposed  by  those  courts  and  the  areas  of 
discretion  of  the  Minister  of  Justice,  and  pointed  to  its  earlier  observation  that 
quite  apart  from  conformity  with  domestic  law  ‘no  detention  that  is  arbitrary 
can  ever  be  regarded  as  “lawful”  for  the  purposes  of  paragraph  1  [of  Article  5]’ 
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(AT  v.  United  Kingdom,  Series  A,  no.  46,  p.  19,  para.  43).  This  is  the  limit  which  the 
Minister  of  Justice  must  not  exceed,  especially  in  view  of  the  seriousness  of  the 
provisions  of  the  Social  Protection  Act  whereby  the  individual  may  be  detained 
for  up  to  ten  years  (s.  23)  or  even  longer  (s.  22).  According  to  the  Convention  the 
individual  concerned  must  be  entitled  to  apply  to  a  ‘court’  having  jurisdiction  to 
enquire  whether  there  has  been  a  violation  of  this  kind,  not  least  ‘at  the  moment 
of  any  return  to  detention  after  being  at  liberty’  (para.  48). 

The  Government  listed  in  an  alternative  plea  five  remedies  which  it  said  were 
available  to  the  applicant  and  satisfied  Article  5  (4),  viz.: 

(i)  instituting  or  causing  to  be  instituted  a  prosecution  for  arbitrary  detention; 

(ii)  referring  to  the  Ghent  Court  of  Appeal  any  dispute  between  himself  and 
the  minister e  public  regarding  the  execution  of  the  judgment  of  20  October 
1970; 

(iii)  applying  to  that  Court  of  Appeal  for  release  from  the  effects  of  the  measure 
imposed  upon  him; 

(iv)  applying  to  the  President  of  the  court  of  first  instance  in  his  capacity  of  juge 
des  referes  (judge  hearing  urgent  applications); 

(v)  bringing  an  action  directly  under  Article  5  (4). 

The  Court  dismissed  each  of  the  above  suggestions  in  turn  as  being  in  varying 
degrees  unreal  or  impracticable,  and  after  drawing  attention  in  respect  of  sugges¬ 
tion  (v)  to  the  importance  of  the  consequences  of  incorporating  the  convention 
into  domestic  law  (see  Ireland  v.  United  Kingdom,  Series  A,  no.  25,  p.  91,  para. 
239)  and  of  the  direct  applicability  of  the  Convention  (see  the  De  Wilde,  Ooms  and 
Versyp  judgment  (above),  para.  95,  and  the  Van  Oosterwijck  judgment,  6  Novem¬ 
ber  1980,  Series  A,  no.  40,  p.  16,  para.  33),  found  that  on  the  facts  of  Mr.  Van 
Droogenbroeck’s  case  there  had  been  a  violation  of  Article  5  (4). 

The  applicant  also  relied  on  Article  4,  alleging  that  by  being  placed  at  the 
Government’s  disposal  he  was  in  ‘servitude’  because  he  was  subjected  to  the 
whims  of  the  administration;  and  that  the  order  that  he  be  not  released  until  he 
had  saved  B.fr.  12,000  through  prison  work  ‘forced’  him  to  work.  The  Court 
dismissed  the  claim  of  ‘servitude’  but  left  open  the  matters  of  fact  in  the  second 
claim  because  ‘In  practice,  once  release  is  conditional  on  the  possession  of  savings 
from  pay  for  work  done  in  prison,  one  is  not  far  away  from  an  obligation  in  the 
strict  sense  of  the  term’  (para.  59).  However,  the  breach  of  Article  5  (4)  did  not 
automatically  imply  a  violation  of  Article  4,  nor  did  the  work  to  be  done  go  beyond 
what  is  ‘ordinary’  in  this  context  since  it  was  calculated  to  help  Mr.  Van  Droogen- 
broeck  reintegrate  himself  into  society.  ‘Accordingly  the  Belgian  authorities  did 
not  fail  to  observe  the  requirements  of  Article  4’  (para.  60). 

The  Court  reserved  the  claim  for  just  satisfaction,  pecuniary  and  non- 
pecuniary  damage  and  fees  and  expenses  under  Article  50. 


Right  to  a  fair  and  public  hearing  within  a  reasonable  time  ( Article  6  (x )) 

Case  No.  4.  Eckle  case.  This  decision,  given  on  15  July  1982,  concerned  an 
alleged  breach  of  Article  6  ( 1 )  of  the  Convention  through  the  protraction  of  several 
judicial  proceedings  in  Germany.  Details  of  these  proceedings  are  set  out  in 
twenty  pages  of  the  Court’s  Report  and  are  here  reduced  to  the  barest  essentials. 

Mr.  Eckle,  who  was  born  in  1926,  founded  the  firm  of  ‘Hans  Eckle,  timber, 


3 1 8  DECISIONS  ON  THE  EUROPEAN  CONVENTION  ON 

steel  and  building  materials’  at  Puttlingen  (Saarland)  where  he  worked  with  his 
wife.  He  later  set  up  several  branches,  in  particular  one  near  Trier  and  an  office  in 
Cologne.  By  1962  he  was  employing  126  people.  The  business  involved  obtaining 
materials  and,  later,  building  sites  on  credit  for  people  who  wanted  to  build  but 
had  insufficient  resources.  The  applicant  called  it  ‘the  Eckle  system  and  it  had  not 
previously  been  used  in  the  building  trade.  He  covered  his  own  financial  needs, 
from  1962  at  least,  by  loans  from  individuals  who  were  offered  mortgages  by  way 
of  security  (Grundschulden) .  In  1965,  however,  he  ran  into  difficulties  and  in  mid- 
1966  he  ceased  paying  his  creditors  the  sums  that  were  due  to  them,  amounting 
to  about  DM.  10  millions.  Mr.  Eckle’s  trade  practices  between  1959  and  1967 
became  the  subject  of  three  sets  of  prosecutions,  in  Trier,  Saarbriicken  and 
Cologne,  and  he  complained  that  their  duration  exceeded  a  reasonable  time  and 
thus  were  a  violation  of  Article  6  (1). 

As  to  the  Trier  proceedings,  the  preliminary  investigations  began  in  Novem¬ 
ber  1959;  40  witnesses  were  interviewed  in  1960-2;  36  in  1963,  and  a  further 
325  in  1965.  The  indictment  was  served  on  15  March  1968.  The  trial  began  on 
28  January  1969  and  proceedings  lasted  from  that  date  until  12  February  1973- 
Proceedings  for  a  review  on  a  point  of  law  ( Revisionsverfahren )  began  on  27  Feb¬ 
ruary  1973  and  lasted  until  11  February  1976.  Constitutional  points  were  then 
contested  from  24  May  1976  until  30  June  1977  and  cumulative  sentences  were 
imposed  on  24  November  1 977,  amounting  to  imprisonment  for  seven  years  in  the 
case  of  Mr.  Eckle  and  for  two  years  and  eight  months  in  the  case  of  his  wife,  partly 
suspended  in  each  case.  Appeals  were  dismissed  on  23  January  1978. 

The  proceedings  in  Cologne  lasted  overall  from  21  March  1967  until  21  Sep¬ 
tember  1977  with  a  final  hearing  refusing  compensation  on  6  February  1980;  and 
the  Saarbriicken  proceedings  lasted  from  late  1963  until  20  April  1972.  These  last 
were  not  strictly  in  issue,  but  were  considered  briefly  by  the  Court  because  they 
had  some  bearing  upon  the  proceedings  in  Trier  and  Cologne  particularly  with 
regard  to  cumulative  sentence.  It  was  noted  that,  apart  from  the  first  sentences, 
Mr.  Eckle  had  spent  approximately  five  years  on  remand  because  the  various 
courts  ‘placed  reliance  on  a  risk  of  his  absconding  and  tampering  with  evidence’ 
(para.  60). 

Mr.  and  Mrs.  Eckle  made  an  application  to  the  Commission  on  27  December 
1977  claiming  that  the  protraction  of  the  various  proceedings  was  a  breach  of 
Article  6(1);  that  refusal  to  reimburse  their  expenses  in  the  Cologne  proceedings 
was  a  breach  of  Article  6  (2);  and  Mr.  Eckle  also  claimed  that  his  detention  on 
remand  was  a  breach  of  Article  5  (3).  On  10  May  1979  the  Commission  declared 
the  application  admissible  in  respect  of  the  allegation  that  the  Trier  and  Cologne 
proceedings  had  taken  more  than  a  ‘reasonable  time’;  but  it  declared  the  other 
complaints  inadmissible  either  as  being  out  of  time  or  for  non-exhaustion  of 
domestic  remedies.  On  11  December  1980  the  Commission  expressed  a  unani¬ 
mous  opinion  that  there  had  been  a  breach  of  Article  6(1). 

Article  6(1)  provides: 

In  the  determination  of  his  civil  rights  and  obligations  or  of  any  criminal  charge  against 
him,  everyone  is  entitled  to  a  fair  and  public  hearing  within  a  reasonable  time  by  an 
independent  and  impartial  tribunal  established  by  law  .  .  . 

The  Government  conceded  that  at  certain  stages  the  proceedings  had  been 
unreasonably  long.  The  Court  examined  in  some  detail  the  commencement  and 
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ending  of  the  periods  to  be  taken  into  account,  and  found  that  in  criminal  matters 
they  begin  when  a  person  is  ‘charged’,  which  is  defined  for  the  purposes  of  Article 
6  (1)  as  ‘the  official  notification  given  to  an  individual  by  the  competent  authority 
of  an  allegation  that  he  has  committed  a  criminal  offence’  (para.  73),  and  on  that 
basis  found  that  the  Trier  proceedings  had  begun  on  1  January  1961  (even  though 
‘unable  to  ascertain  as  from  what  moment  the  applicants  officially  learnt  of  the 
investigation  or  began  to  be  affected  by  it’ — para.  74)  and  those  in  Cologne  on 
1 1  May  1967. 

The  ‘time’  covers  the  whole  of  the  proceedings  in  issue,  including  appeals  (see 
Konig  judgment  of  28  June  1978,  Series  A,  no.  27,  p.  33,  para.  98),  upon  which 
basis  the  Trier  proceedings  ended  on  23  January  1978  and  those  in  Cologne  on 
21  September  1977.  The  time  to  be  examined  for  the  purposes  of  Article  6(1)  was 
thus  seventeen  years  and  three  weeks  (Trier)  and  ten  years,  four  months  and  ten 
days  (Cologne),  a  delay  described  as  ‘undoubtedly  inordinate’  (para.  80).  The 
Court  therefore  held  that  there  had  been  a  breach  of  Article  6(1),  but  not  without 
a  lengthy  examination  of  such  matters  as  the  complexity  of  the  cases,  the  conduct 
of  the  applicants  and  the  volume  of  work  before  the  relevant  courts.  The  matter  of 
just  satisfaction  under  Article  50  was  reserved. 


Right  to  peaceful  enjoyment  of  possessions  ( Article  1  of  Protocol  No.  1 ) — right  to  fair 
and  public  hearing  within  a  reasonable  time  ( Article  6  (1 )) — meaning  of  ‘ effective 
remedy ’  ( Article  13) — meaning  of  ‘ discrimination’  ( Article  14  and  Article  1  of 
Protocol  1 ) 

Case  No.  5.  In  Sporrong  and  Lonnroth  v.  Sweden  in  which  judgment  was  given 
on  22  September  1 982,  the  applicants  complained  of  long-term  restrictions  which 
had  been  placed  upon  the  use  of  their  properties  by  expropriation  permits, 
accompanied  by  prohibitions  on  construction,  issued  by  the  local  authority  in 
the  City  of  Stockholm.  When  the  issue  was  considered  by  the  Commission  the 
permits  and  prohibitions  had  been  pending  against  the  estate  of  the  late  Mr. 
Sporrong  for  eight  years  and  against  the  property  of  Mr.  Lonnroth  for  twenty-five 
years.  The  orders  for  expropriation  and  prohibition  on  construction  were  issued 
properly  by  the  relevant  authorities  under  Swedish  planning  law  in  relation  to  city 
plans  which  affected  both  properties,  but  which  seem  to  have  encountered  con¬ 
siderable  delays  in  implementation. 

The  applicants  referred  the  matter  to  the  Commission  on  15  August  1975, 
complaining  of  violations  of 

(i)  Article  1  of  Protocol  No.  1  (unjustifiable  interference  with  their  right  to 
peaceful  enjoyment  of  their  possessions); 

(ii)  Article  6  (1)  (on  the  ground  that  the  questions  of  expropriation  and 
compensation  had  not  been  determined  within  a  reasonable  time  by  the 
Swedish  courts); 

(iii)  Article  13  (on  the  ground  that  they  had  no  effective  remedy  before  a 
Swedish  authority); 

(iv)  Article  14,  taken  together  with  Article  1  of  Protocol  No.  1  on  the  grounds 
that  they  had  been  victims  of  discrimination  as  compared  with  other 
categories  of  owners  (i.e.  those  whose  properties  were  not  expropriated 
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and  those  whose  properties  were  expropriated  in  a  manner  consistent  with 
the  Swedish  law  and  the  Convention);  and 

(v)  they  also  relied  upon  Articles  17  and  18. 

The  Commission  declared  the  applications  admissible  on  5  March  1979  and  in 
its  Report  of  8  October  1980  it  expressed  the  opinion  that  there  had  been  a  viola¬ 
tion  of  Article  13  (by  ten  votes  to  two  with  four  abstentions),  but  no  breaches  of 
the  other  Articles. 

The  Court,  however,  made  a  lengthy  examination  of  Article  1  of  Protocol  No.  1, 
which  provides: 

Every  natural  or  legal  person  is  entitled  to  the  peaceful  enjoyment  of  his  possessions.  No 
one  shall  be  deprived  of  his  possessions  except  in  the  public  interest  and  subject  to  the 
conditions  provided  for  by  law  and  by  the  general  principles  of  international  law. 

The  preceding  provisions  shall  not,  however,  in  any  way  impair  the  right  of  a  State  to 
enforce  such  laws  as  it  deems  necessary  to  control  the  use  of  property  in  accordance  with 
the  general  interest  or  to  secure  the  payment  of  taxes  or  other  contributions  or  penalties. 

In  its  Marckx  judgment  of  13  June  1979,  the  Court  described  as  follows  the 
object  of  this  Article: 

By  recognising  that  everyone  has  the  right  to  the  peaceful  enjoyment  of  his  possessions, 
Article  1  is  in  substance  guaranteeing  the  right  of  property.  This  is  the  clear  impression  left 
by  the  words  ‘possessions’  and  ‘use  of  property’  (in  French:  ‘biens’,  ‘propriete’ ,  ‘usage  des 
biens')\  the  travaux  preparatories,  for  their  part,  confirm  this  unequivocally:  the  drafters 
continually  spoke  of  ‘right  of  property’  or  ‘right  to  property’  to  describe  the  subject  matter 
of  the  successive  drafts  which  were  the  forerunners  of  the  present  Article  1.  (Series  A, 
no.  31,  p.  27,  para.  63) 

The  Court  held  (by  ten  votes  to  nine)  on  the  facts  that  the  expropriation  permits 
had  rendered  the  applicants’  right  of  property  precarious  and  defeasible;  that  the 
prohibition  on  construction  had  restricted  their  rights  to  use  their  possessions  and 
thus  made  the  consequences  of  the  expropriation  permits  more  serious  and  that 
accordingly  there  had  been  an  interference  with  their  right  of  property. 

In  considering  the  possible  justification  for  this  interference  as  envisaged 
in  the  second  paragraph  of  the  Article,  the  Court  found  the  second  sentence  to 
be  inapplicable  because  the  expropriation  was  not  proceeded  with.  However,  in 
considering  the  first  sentence  of  the  first  paragraph  as  regards  the  expropriation 
permits,  the  Court  found  that  the  relevant  Swedish  law  was  inflexible  and  pro¬ 
vided  no  means,  other  than  the  withdrawal  of  the  permits,  for  modifying  the 
situation  of  the  applicants  at  a  later  date,  so  that  they  were  left  for  twenty-three 
and  eight  years  respectively  with  no  entitlement  to  have  their  difficulties  taken 
into  account  by  the  Government.  In  the  event  the  recourse  to  expropriation 
permits  and  prohibitions  on  construction  in  combination  imposed  upon  the 
applicants  a  particular  and  excessive  burden  which  could  have  been  rendered 
legitimate  only  by  the  possibility  of  seeking  a  reduction  in  their  period  of  validity 
or  of  claiming  compensation — and  the  Swedish  law  had  excluded  both  possi¬ 
bilities  at  the  relevant  time  and  still,  after  the  Expropriation  Act  1972  which 
imposed  certain  time  limits,  excluded  the  second. 

As  regards  Article  6  the  Court  held  (by  twelve  votes  to  seven)  that  the 
applicants’  right  of  property  was  undoubtedly  a  ‘civil  right’,  about  which  there 
was  a  dispute  (‘ contestation ’)  with  the  Swedish  authorities  which  could  not  be 
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heard  by  a  tribunal  competent  to  determine  all  the  aspects  of  the  matter.  There 
was  accordingly  a  violation  of  Article  6  (1)  in  the  cases  of  both  applicants. 

The  Court  held  unanimously  that  the  claims  of  the  applicants  that  they  had 
been  victims  of  discrimination  in  violation  of  Article  14  of  the  Convention  taken 
together  with  Article  1  of  Protocol  No.  1  were  not  supported  by  any  evidence  in 
the  material  before  the  Court  and  (also  unanimously)  that  examination  of  the 
issues  under  Articles  17  and  18  was  not  necessary  having  regard  to  the  finding  of 
violations  of  Article  1. 

The  Court  also  held  (unanimously)  that  the  claim  for  just  satisfaction  under 
Article  50  was  not  ready  for  decision.  It  was  duly  reserved  so  that  further  pro¬ 
cedures  could  be  arranged,  taking  due  account  of  the  possibility  of  an  agreement 
between  Sweden  and  the  applicants. 


Meaning  of  ‘ independent ’  and  ‘impartial’  tribunal  ( Article  6  ( 1 )) 

Case  No.  6.  I n  the  Piersack  case  (judgment  of  1  October  1982)  the  applicant  was 
a  Belgian  gunsmith,  who  at  the  time  of  the  judgment  was  detained  in  Mons  prison 
serving  a  sentence  of  eighteen  years’  hard  labour  imposed  upon  him  for  murder  by 
the  Brabant  Assize  Court  on  10  November  1978.  During  the  night  of  22-3  April 
1976,  two  Frenchmen  were  killed  by  revolver  shots  whilst  they  were  in  Brussels 
as  passengers  in  a  car  together  with  Mr.  Piersack  and  two  others  (against  one  of 
whom  proceedings  were  instituted  but  dropped). 

Mr.  Piersack’s  complaint  turned  upon  the  fact  that  the  President  of  the  Assize 
Court  which  convicted  him  had  previously  played  a  part  in  his  case  as  a  senior 
deputy  procureur  (public  prosecutor)  in  charge  of  the  responsible  section  of  the 
public  prosecutor’s  department. 

In  considering  his  claim  of  a  breach  of  Article  6  (1)  of  the  Convention,  the  Court 
considered,  first,  his  assertion  that  the  Assize  Court  before  which  he  was 
convicted  on  10  November  1978  was  not  an ‘independent  tribunal’ and  said:  ‘This 
assertion,  for  which  he  adduced  no  supporting  evidence,  does  not  stand  up  to 
examination.  Under  the  Constitution  (Articles  99-100)  and  by  statute,  the  three 
judges  of  w  hom  the  Belgian  assize  courts  are  composed  enjoy  extensive  guarantees 
designed  to  shield  them  from  outside  pressures,  and  the  same  purpose  underlies 
certain  of  the  strict  rules  governing  the  nomination  of  members  of  juries  (Articles 
217-253  of  the  Judicial  Code)’  (para.  27). 

As  to  whether  the  Assize  Court  had  also  been  ‘impartial’,  the  Court  reached 
three  conclusions,  drawing  a  distinction  between  a  subjective  and  an  objective 
approach.  First,  it  found  that  although  the  personal  impartiality  of  the  President 
of  the  Assize  Court  was  beyond  doubt,  this  purely  subjective  test  was  insufficient, 
because  appearances  were  particularly  important,  so  much  so  that  a  judge  about 
whom  there  could  even  be  a  doubt  as  to  his  apparent  impartiality  was  under  a  duty 
to  withdraw  from  the  case.  It  found,  secondly,  however,  that  the  mere  fact  that  a 
judge  had  once  been  a  member  of  the  public  prosecutor’s  office  was  not  of  itself 
a  sufficient  reason  for  him  to  withdraw.  The  Convention,  it  said,  does  not  require 
there  to  be  an  ‘impenetrable  barrier’  between  the  public  prosecutor’s  department 
and  the  judicial  bench  (para.  30  (b));  but  it  observed,  thirdly,  that  in  this  case  the 
judge  concerned  had  held  in  the  public  prosecutor’s  department  an  office  which 
was  such  that  he  might  have  had  to  deal  with  this  very  case  and  that  in  such 
circumstances  the  impartiality  of  the  tribunal  was  capable  of  appearing  open  to 
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doubt,  whatever  might  have  been  the  precise  extent  of  the  actual  role  played  by 
the  judge  in  question  in  his  former  capacity.  In  such  circumstances  ‘the  public  are 
entitled  to  fear  that  he  does  not  offer  sufficient  guarantees  of  impartiality’  (para.  30 
(d)).  In  this  respect,  therefore,  the  Court  concluded  that  there  had  been  a  breach 
of  Article  6(1). 


Just  satisfaction  ( Article  50) 

Case  No.  7 .  On  1 8  October  1 982  the  Court  delivered  its  decision  on  the  claim  for 
just  satisfaction  under  Article  50  which  had  been  made  by  the  victims  in  the  case 
of  James ,  Young  and  Webster.  In  giving  its  judgment  on  the  main  issues  on 
13  August  1981  (see  this  Year  Book ,  52  (1981),  p.  340)  the  Court  held  that  the 
applicants’  dismissal  from  their  jobs  with  British  Rail  for  failing  to  join  a  specified 
trade  union  under  a  ‘closed  shop’  agreement  between  those  unions  and  their 
employer  was  a  violation  of  their  right  to  freedom  of  association,  guaranteed 
by  Article  1 1.  Their  claim  for  just  satisfaction  was  reserved  as  it  was  found  not 
to  be  ready  for  determination  at  the  date  of  the  earlier  hearing. 

Article  50  reads  as  follows: 

If  the  Court  finds  that  a  decision  or  a  measure  taken  by  a  legal  authority  or  any  other 
authority  of  a  High  Contracting  Party  is  completely  or  partially  in  conflict  with  the  obliga¬ 
tions  arising  from  the  present  Convention,  and  if  the  internal  law  of  the  said  Party  allows 
only  partial  reparation  to  be  made  for  the  consequences  of  this  decision  or  measure,  the 
decision  of  the  Court  shall,  if  necessary,  afford  just  satisfaction  to  the  injured  party. 

The  applicability  of  Article  50  was  not  contested  and  the  Court  held  the 
Government  of  the  United  Kingdom  liable  to  the  applicants  under  the  three 
headings  of  their  claim,  viz.  (i)  for  pecuniary  loss  (loss  of  earnings,  pension  rights 
and  travel  privileges);  (ii)  for  non-pecuniary  loss  (i.e.  moral  damage,  anxiety 
occasioned  by  loss  of  employment,  and  especially  in  the  case  of  Mr.  James, 
financial  problems  and  deterioration  in  the  way  of  life  and  health  of  himself  and 
his  family);  and  (iii)  legal  costs  and  the  expenses  of  the  application  under  the 
Convention.  The  sums  awarded  under  each  head  of  claim  were: 

(i)  £17.636  for  Mr.  Young,  £45,215  for  Mr.  James  and  £8,076  for  Mr. 
Webster  (plus  interest  from  17  March  1982  (the  hearing  date)  to  the  date 
of  payment). 

(ii)  £2,000  for  Mr.  Young,  £6,000  for  Mr.  James  and  £3,000  for  Mr.  Webster. 
As  to  this  head  of  damage  the  Court  said:  ‘The  various  elements  do  not  lead 
themselves  to  a  process  of  calculation;  taking  them  together,  the  Court 
considers  that  [these  sums  are]  equitable  to  afford  the  applicants,  having 
regard  to  their  different  circumstances,  just  satisfaction  in  respect  of  non- 
pecuniary  loss’  (para.  13). 

(iii)  £65,000,  less  F.fr.  35,764  already  paid  under  the  Council  of  Europe’s  legal 
aid  scheme. 

The  applicants  had  claimed  £92,000  as  the  costs  of  bringing  their  claim  before  the 
Court  and  the  Government  had  offered,  after  the  first  decision  had  been  given, 
£65,000  in  full  settlement  of  those  costs,  not  disputing  that  they  had  far  exceeded 
the  aid  available  under  the  Council  of  Europe’s  scheme.  The  Court  stated  that 
it  would  be  wrong  to  encourage  high  costs  which  could  constitute  a  serious 
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impediment  to  the  effective  protection  of  human  rights.  It  seemed,  however, 
that  the  Court’s  views  on  fees,  perhaps  not  surprisingly,  were  coloured  by  the 
experience  of  most  of  the  Judges  of  the  inquisitorial  systems  of  the  Continent 
rather  than  the  English  adversarial  system  whereby  much  heavier  expense  falls 
upon  the  applicant.  The  Court  also  took  the  view  that  it  was  ‘debatable’  whether  it 
was  reasonably  necessary  for  the  applicants  to  have  retained  solicitors  in  London 
and  lawyers  in  Paris  as  well  as  counsel. 


Just  satisfaction  ( Article  50) 

Case  No.  8.  The  Court  also  decided  the  matter  of  just  satisfaction  in  the  case  of 
X  v.  U.K.  (see  this  Year  Book,  52  (1981),  p.  347)  on  18  October  1982,  having 
previously  held  (5  November  1981)  that  in  the  applicant’s  recall  to  Broadmoor 
Hospital  and  his  continued  compulsory  detention  thereafter  (as  a  patient  under 
ss.  60  and  65  of  the  Mental  Health  Act  1959)  he  had  no  possibility  of  taking  court 
proceedings  by  which  the  lawfulness  of  his  detention  could  have  been  determined 
by  a  Court,  in  breach  of  Article  5  (4).  The  Court  held,  noting  that  the  parties  had 
agreed  that  the  Government  would  pay  costs  of  £7,000  (less  aid  received  from  the 
Council  of  Europe)  to  the  applicant’s  estate,  that  the  Government  should  pay  a 
further  £324  to  cover  various  legal  services  rendered  in  the  United  Kingdom  by 
the  applicant’s  solicitor,  including  dealing  with  the  case  before  the  Mental  Health 
Review  Tribunal,  for  which  no  account  had  been  rendered. 

However,  in  respect  of  the  claim  for  compensation  by  the  applicant’s  estate  for 
alleged  mental  distress  suffered  by  the  applicant,  the  Court,  noting  the  proposed 
reform  of  the  Mental  Health  Act,  the  limited  nature  of  its  finding  under  Article 
5  (4)  and  the  absence  of  any  claim  by  the  beneficiaries  of  the  estate  that  they  had 
suffered  in  their  own  right,  found  that  the  cause  of  justice  would  not  be  advanced 
by  awarding  a  sum  of  money  in  compensation. 


C.  F.  Kolbert 


DECISIONS  OF  THE  COURT  OF  JUSTICE  OF 
THE  EUROPEAN  COMMUNITIES 
DURING  1981* 


Exclusive  fishing  zones — possible  conflict  with  previous  treaties — Geneva  Convention 
on  Fishing  and  Conservation  of  the  Living  Resources  of  the  High  Seas  19 58 — London 
Fisheries  Convention  1964 

Case  No.  1 .  Crujeiras  Tome  v.  Procureur  de  la  Republique.1  On  3  November  1976 
the  Council  of  Ministers  of  the  European  Communities  adopted  a  resolution 
which  provided  that  the  member  States  would  by  concerted  action  extend  as  from 
1  January  1977  their  fishing  zones  to  200  nautical  miles  off  their  North  Sea  and 
Atlantic  coasts.  Vessels  from  non-member  States  would  be  permitted  to  fish  in  the 
fishing  zones  of  member  States  only  if  they  were  covered  by  treaties  between  the 
E.E.C.  and  the  non-member  State  in  question  or  (pending  the  conclusion  of  such 
treaties)  by  licences  issued  by  the  Commission  of  the  European  Communities. 

Senor  Crujeiras  Tome  and  Senor  Yurrita,  two  Spanish  fishermen,  were 
prosecuted  in  French  courts  for  fishing  (on  16  September  1978  and  17  October 
1980  respectively)  in  the  zone  between  12  and  200  nautical  miles  from  the  French 
coast,  contrary  to  E.E.C.  Regulations  1744/78  and  1719/80,  which  prohibited 
fishing  by  Spanish  vessels  unless  they  had  been  issued  with  licences  by  the  Com¬ 
mission.  They  pleaded  that  those  regulations  conflicted  with  previous  treaties 
between  France  and  Spain  and  were  therefore  invalid. 

For  that  purpose,  they  rely,  first,  upon  the  London  Fisheries  Convention  of  9  March 
1964  .  .  .  which,  since  it  recognized  traditional  fishing  rights  in  the  6  to  12-mile  zone,  must, 
according  to  the  defendants,  be  understood  as  meaning  that,  after  the  extension  of  fishery 
limits,  the  same  regime  extends  up  to  200  miles;  secondly,  they  rely  upon  the  Geneva 
Convention  of  29  April  1958  on  Fishing  and  Conservation  of  the  Living  Resources  of  the 
High  Seas  .  .  .  according  to  which  unilateral  conservation  measures  may  not  be  adopted 
without  prior  consultation  and  must  not  be  discriminatory  in  character.2 

The  French  courts  trying  the  two  cases  asked  the  Court  of  Justice  of  the  European 
Communities  to  give  a  preliminary  ruling,  under  Article  177  of  the  E.E.C. 
Treaty,  on  the  validity  of  Regulations  1744/78  and  1719/80. 

The  Court  of  Justice  of  the  European  Communities  described  the  regulations 
as  part  of  a  ‘scheme  for  the  conservation  of  the  resources  of  the  sea’  which  had 
been  ‘established  by  the  Community  at  a  time  when  international  law  in  relation 
to  fishing  was  undergoing  profound  changes’  (as  a  result  of  the  proclamation  of 
200-mile  fishing  zones,  first  by  non-member  States  and  then  by  member  States  of 
the  E.E.C.).3  But  the  Court’s  emphasis  on  conservation  is  somewhat  misleading, 
since  the  Community  has  usually  refused  to  issue  any  fishing  licences  to  non¬ 
member  States  which  do  not  grant  reciprocal  rights  to  Community  fishermen. 

*  ©  Dr.  Michael  Akehurst,  1983. 

1  [1981]  E.C.R.  2997.  For  a  somewhat  similar  case  in  1980,  see  Attorney-General  v.  Burgoa,  [1980] 
E.C.R.  2787  (this  Year  Book ,  52  (1981),  p.  353). 

2  [1981]  E.C.R.  3014. 


3  Ibid. 
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Negotiations  between  the  E.E.C.  and  Spain  on  a  reciprocal  fishing  agreement 
began  on  3  December  1976. 4  The  agreement  was  initialled  on  23  September  1978 
and  signed  on  15  April  1980;  following  ratification,  it  came  into  force  on  22  May 
1981,  although  it  was  provisionally  applied  by  the  Community  and  Spain  as  from 
the  date  of  signature. 

The  Court  said: 

Regulation  1719/80  was  adopted  at  a  time  when  the  above-mentioned  Agreement  was 
already  being  provisionally  applied  by  the  Community  and  Spain.  As  may  be  seen  from  the 
preamble  to  the  regulation,  the  Community  and  Spain  consulted  each  other  under  the 
procedure  laid  down  in  the  Agreement  on  the  conditions  for  fishing  by  the  vessels  of  each 
of  the  parties  in  the  fishing  zone  of  the  other  party  during  1980. 

Regulation  1744/78,  which  was  adopted  [on  24  July  1978]  during  the  final  stage  of  the 
negotiations  between  the  Community  and  Spain  on  the  text  of  the  Agreement,  is  one  of 
a  series  of  Community  regulations  which,  pending  conclusion  of  the  Agreement  with 
Spain  .  .  .,  laid  down  certain  interim  conservation  measures.  Those  regulations  were 
adopted  during  the  negotiations  and  related  to  the  same  matter. 

It  should  be  emphasized  that  throughout  the  period  of  application  of  the  interim 
measures  adopted  by  the  Community  the  Spanish  authorities  cooperated  in  ensuring  their 
implementation.  In  particular  .  .  .  they  were  involved  in  the  issue  of  the  Community 
licences  and  took  part  in  discussions  on  procedures  for  the  application  of  the  interim 
measures,  including  rules  governing  the  substitution  of  vessels  and  the  equivalence  of 
licences. 

In  such  circumstances  it  is  not  necessary  to  examine  whether  the  provisions  of  the 
London  Convention,  the  letter  of  which  limits  its  territorial  scope  to  the  zone  extending 
12  miles  from  the  baselines,  may  possibly  apply  to  the  zone  extending  from  12  to  200 
miles,5  or  to  ascertain  whether  the  interim  conservation  measures  adopted  by  the 
Community  fulfilled  the  requirements,  such  as  prior  consultation,  laid  down  by  the 
Geneva  Convention. 

It  may  in  fact  be  seen  from  the  foregoing  that  the  interim  regime  established  by  the 
Community  under  its  own  rules  falls  within  the  framework  of  the  relations  established 
between  the  Community  and  Spain  in  order  to  resolve  the  problems  inherent  in  conserva¬ 
tion  measures  and  the  extension  of  fishery  limits  and  in  order  to  ensure  reciprocal  access  by 
fishermen  to  the  waters  subject  to  such  measures.  Those  relations  were  substituted  for  the 
regime  which  previously  applied  in  those  zones  in  order  to  take  account  of  the  general 
development  of  international  law  in  relation  to  fishing  on  the  high  seas  and  the  increasingly 
urgent  need  to  conserve  the  living  resources  of  the  sea. 

In  those  circumstances,  the  provisions  of  Regulations  1744/78  and  17x9/80,  in  so  far  as 
they  applied  to  the  fishing  zone  extending  from  12  to  200  miles  from  the  baselines,  were 

4  The  judgment  says  ‘3  December  1979’,  but  that  is  a  misprint. 

6  In  Attorney-General  v.  Burgoa,  Mr.  Advocate  General  Capotorti  argued  that  the  provision  of  the 
London  Fisheries  Convention  ‘conferring  fishing  rights  on  habitual  fishermen  (including  Spanish 
fishermen)  in  the  sea  belt  lying  between  6  and  1 2  miles  from  the  coasts  of  the  contracting  States’  could 
not  be  applied  by  analogy  to  the  outer  1 88  miles  of  the  new  fishing  zones  of  200  miles,  because  ‘recourse 
to  analogy  is  precluded  by  a  general  principle  of  international  law  where  conventional  rules  are  con- 
cerned’([i98o]  E.C.R.  2787,  2818). 

The  right  to  fish  in  the  outer  188  miles  was  conferred,  it  is  submitted,  not  by  the  London  Fisheries 
Convention,  but  by  customary  law — and  could  be  limited  or  abolished  by  subsequent  changes  in 
customary  law. 

It  may  seem  surprising  that  Senor  Crujeiras  Tome  and  Senor  Yurrita  did  not  invoke  the  old 
customary  law  principle  of  the  freedom  of  the  high  seas.  This  was  probably  because  Spain,  like 
member  States  of  the  E.E.C.  and  most  other  States  in  the  world,  claims  an  exclusive  fishing  zone  of  200 
miles,  and  that  would  have  made  it  difficult  for  a  Spanish  national  to  argue  that  such  zones  are  still 
contrary  to  customary  international  law. 
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part  of  the  progressive  creation  of  new  reciprocal  relations  between  the  Community  and 
Spain  in  the  field  of  sea-fishing  which  were  substituted  for  the  regime  previously 
applicable  to  fishing  on  the  high  seas. 

Accordingly,  Spanish  fishermen  may  not  rely  on  prior  international  agreements  between 
France  and  Spain  in  order  to  prevent  the  application  of  the  interim  regulations  adopted 
by  the  Community  in  the  event  of  any  incompatibility  between  the  two  categories  of 
provisions. 

It  follows  from  the  foregoing  that  consideration  of  the  question  raised  has  disclosed  no 
factor  of  such  a  kind  as  to  affect  the  validity  of  Regulations  1744/78  and  1719/80  and  that 
those  regulations  are  enforceable  against  Spanish  nationals.6 

The  Court’s  statement  that  ‘the  relations  established  between  the  Community 
and  Spain’  (which  obviously  included  the  informal  relations  established  before 
the  conclusion  of  the  Agreement  between  the  Community  and  Spain)  ‘were  sub¬ 
stituted  for  the  regime  which  previously  applied  in  those  zones  in  order  to  take 
account  of  the  general  development  of  international  law  in  relation  to  fishing  on 
the  high  seas’  is,  in  a  sense,  the  kernel  of  the  Court’s  judgment.  The  use  of  the  word 
‘substituted’  suggests  that  the  informal  relations  between  the  Community  and 
Spain  had  replaced  the  previous  treaties,  and  had  not  merely  been  ‘superimposed’ 
on  them,  as  the  Court  had  said  in  the  Burgoa  case.7  The  Court’s  reference  to  ‘the 
general  development  of  international  law  in  relation  to  fishing  on  the  high  seas’ 
must  be  read  in  conjunction  with  the  Court’s  reference,  earlier  in  the  same 
judgment,  to  ‘profound  changes’  affecting  ‘international  law  in  relation  to  fishing’ 
as  a  result  of  the  proclamation  of  200-mile  fishing  zones,  first  by  non-member 
States  and  then  by  member  States  of  the  E.E.C.8  The  Court  thus  implied  that  a 
new  rule  of  customary  international  law  had  come  into  being,  permitting  exclusive 
fishing  zones  of  200  miles.  But  the  Court  did  not  say  that  the  old  treaties  had  been 
replaced  by  the  new  rule  of  customary  law;  what  it  apparently  meant  was  that  they 
had  been  replaced  by  the  new  informal  relations  between  the  Community  and 
Spain  which  had  developed  in  response  to  the  new  rule  of  customary  law.9 

Even  if  the  Court  had  held  that  the  Geneva  Convention  on  Fishing  and  Con¬ 
servation  and  the  London  Fisheries  Convention  were  still  applicable  and  had  been 
violated  by  the  regulations  in  dispute,  it  is  hard  to  see  how  the  Court  could  have 
held  the  regulations  invalid  on  that  ground.  The  first  paragraph  of  Article  234  of 
the  E.E.C.  Treaty  provides: 

The  rights  and  obligations  arising  from  agreements  concluded  before  the  entry  into 
force  of  this  Treaty  between  one  or  more  member  States  on  the  one  hand,  and  one  or  more 
third  countries  on  the  other,  shall  not  be  affected  by  the  provisions  of  this  Treaty. 

In  the  Burgoa  case  the  Court  held  that  Article  234  imposes  an  implied  ‘duty  on 
.  .  .  the  institutions  of  the  Community  not  to  impede  the  performance  of  the 

6  [1981]  E.C.R.  3015-17. 

7  [1980]  E.C.R.  2787,  2807.  Cf.  the  use  of  the  word  ‘replaced’  (instead  of  ‘substituted’)  in  the 

Arbelaiz-Emazabel case  (see  below,  p.  331).  8  See  above,  p.  325. 

9  This  seems  an  unnecessarily  cautious  approach,  since  it  is  generally  agreed  that  treaties  can  be 
terminated  by  subsequent  changes  in  customary  law;  see  Akehurst,  ‘The  Hierarchy  of  the  Sources  of 
International  Law’,  this  Year  Book ,  47  (1974-5),  PP-  273,  275-8.  The  Court  of  Appeal  at  Rennes, 
which  tried  Sefior  Crujeiras  Tome’s  case,  considered  that  the  Geneva  Convention  on  Fishing  and 
Conservation  had  been  abrogated  by  the  new  rule  of  customary  law  concerning  200-mile  exclusive 
fishing  zones  ([198 1]  E.C.R.  3004;  and  see  the  observations  by  the  French  government  and  the  Council 
of  the  European  Communities,  ibid.,  pp.  3009  and  3011). 
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obligations  of  member  States,  which  stem  from  a  prior  agreement’.10  Presumably, 
therefore,  a  regulation  which  conflicts  with  a  prior  agreement  can  be  held  invalid 
for  violating  Article  234.  But  Article  234  does  not  apply  to  agreements  made  by 
member  States  after  the  conclusion  of  the  E.E.C.  Treaty  (or  to  rules  of  customary 
law),  and  both  the  Geneva  Convention  and  the  London  Convention  had  been 
concluded  after  the  E.E.C.  Treaty. 

Another  possible  ground  for  questioning  the  validity  of  the  regulations  in 
dispute  is  derived  from  the  International  Fruit  Company  case,  in  which  the  Court 
held  that  an  E.E.C.  regulation  would  be  invalid  if  it  conflicted  with  a  rule  of 
international  law  which  was  binding  on  the  Community  and  which  created  rights 
for  individuals.11  But  the  Community  was  not  a  party  to  the  Geneva  Convention 
or  the  London  Convention,  and  there  is  nothing  to  suggest  that  the  Community 
had  succeeded  to  the  rights  and  duties  of  its  member  States  under  those  Con¬ 
ventions;12  in  short,  those  Conventions  were  not  binding  on  the  Community. 
Moreover,  it  would  appear  that  those  Conventions  create  rights  only  for  the  con¬ 
tracting  States  and  not  for  individuals.  Consequently  those  Conventions  satisfied 
neither  of  the  requirements  which  must,  according  to  the  International  Fruit 
Company  case,  be  satisfied  before  a  regulation  can  be  held  invalid  for  violating 
international  law.13 


Exclusive  fishing  zones — possible  conflict  with  previous  treaties — London  Fisheries 
Convention  IQ64 

Case  No.  2.  Procureur  general  v.  Arbelaiz-EmazabelN  The  defendant,  a 
Spanish  fisherman,  was  prosecuted  in  a  French  court  for  fishing  in  November 
1977,  without  an  E.E.C.  licence,  in  an  area  between  6  and  12  nautical  miles  from 
the  French  coast.  The  case  resembled  the  Crujeiras  Tome  case15  in  many  respects, 
but  there  were  also  significant  differences.  In  particular,  France  claimed  a  terri¬ 
torial  sea  of  12  miles,  and  therefore  the  Geneva  Convention  on  Fishing  and 
Conservation  of  the  Living  Resources  of  the  High  Seas,  which  had  been  relevant 
in  the  Crujeiras  Tome  case,  was  of  no  relevance  in  the  present  case.  Conversely,  the 
London  Fisheries  Convention,  which  had  been  of  very  dubious  relevance  in  the 
Crujeiras  Tome  case,  was  highly  relevant  in  the  present  case. 

10  [1980]  E.C.R.  2787,  2803. 

11  [1972]  E.C.R.  1219;  this  Year  Book ,  46  (1972-3),  p.  445. 

12  See  the  opinions  of  Mr.  Advocate  General  Capotorti  in  the  Burgoa  case,  [1980]  E.C.R.  2815-17, 
and  in  the  present  case,  [1981]  E.C.R.  2987.  But  see  below,  pp.  329-30. 

13  It  is  unlikely  that  Senor  Crujeiras  Tome  and  Senor  Yurrita  would  have  fared  any  better  if 
they  had  invoked  the  customary  law  principle  of  the  freedom  of  the  high  seas.  The  requirements 
laid  down  in  the  International  Fruit  Company  case  apparently  apply  to  customary  international  law 
as  well  as  to  treaties,  and  a  rule  of  general  customary  law  is  binding  on  all  subjects  of  international 
law  (the  possible  exemption  which  may  be  claimed  by  ‘persistent  objectors’  is  of  no  relevance  in  the 
present  context)  and  is  therefore  binding  on  the  Community;  but  the  customary  law  principle  of  the 
freedom  of  the  high  seas  probably  creates  rights  only  for  States  and  not  for  individuals.  In  any  case, 
the  old  customary  law  principle  of  the  freedom  of  the  high  seas  must  now,  it  is  submitted,  be  regarded 
as  having  been  modified  by  the  new  practice  of  claiming  exclusive  fishing  zones  of  200  miles — a 
practice  which  is  now  so  widespread  that  it  must  be  regarded  as  having  created  a  new  rule  of  customary 
international  law. 

14  [1981]  E.C.R.  2961. 

16  See  above,  p.  325.  The  judgment  in  the  Arbelaiz-Emazabel  case  was  delivered  on  the  same  day  as 
the  judgment  in  the  Crujeiras  Tome  case. 


329 


DECISIONS  OF  THE  C.J.E.C.  DURING  1981 

The  defendant  pleaded  that  the  relevant  E.E.C.  regulations,  especially 
Regulation  2160/77,  which  prohibited  fishing  by  Spanish  vessels  unless  they  had 
been  issued  with  licences  by  the  Commission  of  the  European  Communities,  were 
invalid  because  they  conflicted  with  the  London  Fisheries  Convention  of  1964 
and  with  the  General  Agreement  on  Fishing  concluded  between  France  and 
Spain  in  1967  (the  1967  Agreement  had  been  concluded  within  the  framework  of 
the  voisinage  arrangements  provided  for  in  the  London  Fisheries  Convention). 
Under  the  1964  Convention  and  the  1967  Agreement,  Spanish  fishermen  had  the 
right  to  fish  in  the  zone  between  6  and  1 2  miles  from  the  F rench  coast.  The  F rench 
Court  of  Cassation  asked  the  Court  of  Justice  of  the  European  Communities  to 
give  a  preliminary  ruling,  under  Article  177  of  the  E.E.C.  Treaty,  on  the  validity 
of  the  relevant  E.E.C.  regulations. 

The  Court  of  Justice  of  the  European  Communities  said: 

It  should  be  observed  in  the  first  place  that  Article  10  of  the  London  Convention 
prescribes  that  no  provision  thereof  is  to  prevent  the  establishment  of  a  special  regime 
in  matters  of  fisheries  as  between  member  States  of  the  Community,  whilst  Article  5  allows 
coastal  States,  in  certain  circumstances,  to  enforce  conservation  measures  within  the  6  to 
12-mile  zone. 

It  thus  appears  that  the  parties  to  the  London  Convention  were  aware  of  the  existence 
of  mutual  commitments16  with  regard  to  fisheries  assumed  within  the  framework  of  the 
Community  by  its  member  States  and  that  they  had  approved  the  principle  of  conservation 
measures  and  recognized  the  need  to  adopt  appropriate  rules  to  enforce  them  in  the  zone 
referred  to  in  the  Convention.  Consequently  the  parties  must  have  known  that  as  from 
a  particular  time  the  power  to  adopt  conservation  measures  under  Article  5  of  the  Conven¬ 
tion  would,  as  far  as  the  member  States  of  the  Community  were  concerned,  be  exercised 
by  the  Community  institutions.17 

Here  the  Court  seems  to  be  saying  that  the  parties  to  the  London  Fisheries 
Convention  had  agreed  that  the  E.E.C.  might  succeed  to  its  member  States’  rights 
to  take  conservation  measures  in  the  6-  to  12-mile  zone.  But  it  is  submitted  that 
the  Court  misinterpreted  Article  10  of  the  London  Fisheries  Convention,  which 
reads  as  follows: 

Nothing  in  the  present  Convention  shall  prevent  the  maintenance  or  establishment  of 
a  special  regime  in  matters  of  fisheries: 

(a)  as  between  States  members  and  Associated  States  of  the  European  Economic 
Community, 

( b )  as  between  States  members  of  the  Benelux  Economic  Union, 

(c)  as  between  Denmark,  Norway  and  Sweden, 

( d )  as  between  France  and  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
in  respect  of  Granville  Bay  and  the  Minquiers  and  the  Ecrehos, 

(, e )  as  between  Spain,  Portugal  and  their  respective  neighbouring  countries  in  Africa, 

(/)  in  the  Skagerrak  and  the  Kattegat. 

Article  10  (a)  was  intended  to  permit  the  member  States  of  the  E.E.C.  to  give  one 
another  mutual  rights  to  fish  in  one  another’s  fishing  zones;  it  was  not  intended  to 


16  At  the  time  of  the  London  Fisheries  Convention  the  member  States  of  the  E.E.C.  had  not  yet 
assumed  any  mutual  commitments  with  regard  to  fisheries.  The  Court’s  reference  to  such  commit¬ 
ments  must  therefore  be  interpreted  to  mean  mutual  commitments  which  member  States  of  the 
E.E.C.  might  assume  in  the  future. 

17  [1981]  E.C.R.  2978-9. 
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authorize  the  E.E.C.  to  succeed  to  its  member  States’  rights  to  take  conservation 
measures.  No  one  would  interpret  Article  io  ( d )  as  contemplating  the  establish¬ 
ment,  by  France  and  the  United  Kingdom,  of  an  international  organization  with 
responsibility  for  conservation  of  fisheries;  Article  io  ( d )  was  concerned  solely 
with  permitting  the  States  concerned  to  grant  fishing  rights  to  one  another,  and 
there  is  no  logical  reason  for  interpreting  Article  io  (a)  differently.  Moreover,  as 
Mr.  Advocate  General  Capotorti  argued  in  the  Burgoa  case,  there  are  very  cogent 
reasons  for  not  regarding  the  E.E.C.  as  having  succeeded  to  its  member  States’ 
rights  and  duties  under  the  London  Fisheries  Convention.18 

The  Court  then  analysed  in  detail  the  terms  and  travaux  preparatories  of  the 
Fisheries  Agreement  between  Spain  and  the  E.E.C.  which  was  initialled  in  1978 
and  signed  in  1980,  and  the  terms  of  the  E.E.C.  regulations  (most  of  which  were 
earlier  than  the  Fisheries  Agreement  between  the  E.E.C.  and  Spain)  which 
required  Spanish  fishermen  to  have  an  E.E.C.  licence  if  they  wanted  to  fish  in  the 
territorial  sea  or  exclusive  fishing  zones  of  E.E.C.  member  States.  For  instance, 
the  Court  said: 

The  information  provided  by  the  Commission  shows  that  during  the  negotiations  which 
led  to  the  Agreement  the  Spanish  government  initially  claimed  that  the  rights  of  its  fishing 
vessels  in  the  6  to  12-mile  zone  should  be  maintained,  but  abandoned  that  position  during 
the  negotiations;  when  the  Agreement  was  initialled,  it  declared  that  ‘the  provisions  of  the 
Agreement  are  to  be  substituted  for  the  provisions  of  the  agreements  concerning  .  .  . 
fisheries  to  which  the  member  States  of  the  E.E.C.  and  Spain  are  parties’. 

However,  the  Agreement  between  Spain  and  the  Community  was  initialled  in 
1978,  and  was  not  intended  to  operate  retroactively;  consequently,  it  is  submitted 
that  the  Agreement  and  the  declaration  made  by  Spain  in  1978  had  no  bearing  on 
the  facts  of  the  present  case,  which  occurred  in  1977. 

The  Court  also  argued,  perhaps  not  very  convincingly,  that  Regulation  2 1 60/77 
was  designed  to  conserve  fish  stocks  and  did  not  discriminate  against  Spanish 
fishermen,  since  other  conservation  measures  were  imposed  by  the  E.E.C.  on 
E.E.C.  fishermen.  This  argument,  coming  after  the  Court’s  remarks  about 
Articles  5  and  10  of  the  London  Fisheries  Convention,19  might  appear  to  be 
leading  to  the  conclusion  that  Regulation  2160/77  was  compatible  with  Articles  5 
and  10  of  the  London  Fisheries  Convention.20  However,  instead  of  stating  that 
conclusion,  the  Court  changed  the  direction  of  its  reasoning  and  arrived  at  a 
conclusion  similar  to  its  conclusion  in  the  Crujeiras  Tome  case:21 

Throughout  the  period  during  which  the  interim  measures  adopted  by  the  Community 
were  applied,  the  Spanish  authorities  collaborated  in  their  implementation.  They  were 
involved  in  the  issue  of  the  Community  licences — granted  for  geographical  zones  deter¬ 
mined  without  distinction  as  between  the  6  to  12-mile  zone  and  the  12  to  200-mile  zone — 
and  took  part  in  discussions  on  the  procedures  for  the  application  of  the  interim  measures, 
including  rules  governing  the  substitution  of  vessels  and  the  equivalence  of  licences. 

As  regards  the  application  of  Regulation  2160/77,  •  •  •  the  Spanish  mission  to  the 
European  Communities  passed  the  list  of  licence  applications  to  the  Commission  and  .  .  . 
the  licences  granted  were  distributed  by  the  Spanish  authorities. 

From  the  foregoing  considerations  it  follows  that  the  interim  regime  which  the  Com¬ 
munity  set  up  under  its  own  rules  falls  within  the  framework  of  the  relations  established 

18  [1980]  E.C.R.  2787,  2815-17.  19  See  above,  p.  329. 

20  Mr.  Advocate  General  Capotorti  had  argued  in  favour  of  this  conclusion:  [1981]  E.C.R.  2961, 
2993~5-  21  See  above,  pp.  325,  326-7. 
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between  the  Community  and  Spain  in  order  to  resolve  the  problems  inherent  in 
conservation  measures  and  the  extension  of  fishery  limits  and  in  order  to  ensure  reciprocal 
access  by  fishermen  to  the  waters  subject  to  such  measures. 

Those  relations,  which  were  confirmed  by  the  Agreement  on  Fisheries  concluded 
between  the  Community  and  Spain  and  were  progressively  developed  with  the  con¬ 
currence  of  the  Spanish  authorities  following  the  decisions  which  the  Community  and  the 
member  States  thereof  adopted  in  1976  in  order  to  deal  with  the  increasingly  urgent  need 
to  conserve  the  living  resources  of  the  sea  and  to  take  into  account  the  general  evolution  of 
international  law  in  the  field  of  sea  fishing,  replaced  the  prior  international  obligations 
existing  between  certain  member  States,  such  as  France,  and  Spain. 

Accordingly,  Spanish  fishermen  may  not  rely  on  prior  international  agreements  between 
France  and  Spain  in  order  to  prevent  the  application  of  the  interim  regulations  adopted 
by  the  Community  in  the  event  of  any  incompatibility  between  the  two  categories  of 
provisions. 

It  follows  from  the  foregoing  that  consideration  of  the  question  raised  has  disclosed  no 
factor  of  such  a  kind  as  to  affect  the  validity  of  Regulation  2 1 60/77  and  that  the  provisions  of 
that  regulation  are  enforceable  against  Spanish  nationals.22 


Conservation  of  fisheries — distribution  of  power  between  the  Community  and  its 
member  States 

Case  No.  3.  Commission  of  the  European  Communities  v.  United  Kingdom  (‘Sea 
Fisheries — Conservation  Measures'). 23  On  3  November  1976  the  Council  of 
Ministers  of  the  European  Communities  adopted  a  resolution  (‘the  Hague 
Resolution’)  which  provided  that  the  member  States  would  by  concerted  action 
extend  as  from  1  January  1977  their  fishing  zones  to  200  nautical  miles  off  their 
North  Sea  and  Atlantic  coasts.  Annex  VI  to  the  Hague  Resolution  stated  that,  if 
the  E.E.C.  failed  to  adopt  measures  for  the  conservation  of  fisheries,  member 
States  might  adopt  interim  (i.e.  temporary)  conservation  measures;  Annex  VI 
required  such  measures  to  be  non-discriminatory,  and  also  laid  down  the  follow¬ 
ing  rule: 

Before  adopting  such  measures,  the  member  State  concerned  will  seek  the  approval  of 
the  Commission,  which  must  be  consulted  at  all  stages  of  the  procedure.24 

Article  102  of  the  Act  of  Accession  (annexed  to  the  Treaty  of  Accession, 
whereby  the  United  Kingdom,  Denmark  and  Ireland  joined  the  Communities  in 
I973)  provides  as  follows: 

From  the  sixth  year  after  accession  at  the  latest,  the  Council,  acting  on  a  proposal  from 
the  Commission,  shall  determine  conditions  for  fishing  with  a  view  to  ensuring  protection 
of  the  fishing  grounds  and  conservation  of  the  biological  resources  of  the  sea. 

22  [1981]  E.C.R.  2982-3  (italics  added). 

23  [1981]  E.C.R.  1045.  Many  of  the  principles  laid  down  in  this  case  were  repeated  by  the  Court  in 
the  later  cases  of  Officier  van  Justitie  v.  J .  van  Dam  en  Zonen,  [1981]  E.C.R.  1447,  R-  v.  Tymen,  [1981] 
E.C.R.  3079,  and  Openbaar  Ministerie  v.  Bout ,  [1982]  E.C.R.  381. 

24  Apparently  the  obligation  to  'seek  the  approval  of  the  Commission’  did  not  mean  that  the  member 
State  concerned  had  to  obtain  the  approval  of  the  Commission.  In  the  present  case  the  Court  held  that, 
after  1978,  member  States  were  under  a  new  duty  not  to  adopt  conservation  measures  to  which  the 
Commission  objected,  in  addition  to  their  old  duty  (under  Annex  VI)  to  seek  the  approval  of  the 
Commission  (see  below,  p.  333).  This  ‘new  duty’  would  have  been  pointless  if  Annex  VI  had  already 
required  member  States  to  obtain  the  approval  of  the  Commission. 
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In  other  words  the  Council  of  Ministers  had  a  duty  to  adopt  conservation 
measures  by  the  end  of  1978  (and  a  power  to  adopt  them  earlier,  if  it  so  wished).25 
The  Commission  made  proposals  for  such  measures,  but  no  agreement  could 
be  reached  in  the  Council  by  the  deadline  fixed  by  Article  102. 26  However,  the 
Council  did  adopt  a  number  of  interim  (i.e.  temporary)  decisions  which  dealt  with 
limited  aspects  of  conservation.  In  particular,  its  Decision  of  25  June  1979  pro¬ 
vided  (in  part)  as  follows: 

1.  Member  States  shall  conduct  their  fishery  in  such  a  way  that  the  catches  of  their 
vessels  during  the  interim  period  shall  take  into  account  TACs  [total  allowable  catches] 
submitted  by  the  Commission  to  the  Council  in  their  communications  of  23  November 
1978  and  16  February  1979  .  .  . 

2.  As  regards  technical  measures  for  the  conservation  and  surveillance  of  their  fishery 
resources,  member  States  shall  apply  the  same  measures  as  they  applied  on  3  November 
1 976,  and  other  measures  taken  in  accordance  with  the  procedures  and  criteria  of  Annex  VI 
to  the  Council  resolution  of  3  November  1976. 

On  1  July  1979  the  United  Kingdom  brought  into  force  various  conservation 
measures  to  which  the  Commission  objected.  The  Commission  sued  the  United 
Kingdom  under  Article  169  of  the  E.E.C.  Treaty,  asking  the  Court  to  declare  that 
the  United  Kingdom  had  broken  its  obligations  under  the  Treaty  by  adopting  the 
conservation  measures  in  dispute. 

The  central  issue  of  the  case  concerned  the  extent  of  the  powers  of  member 
States  to  take  conservation  measures  after  the  expiry  of  the  deadline  contained 
in  Article  102  of  the  Act  of  Accession.  The  Court  said: 

.  .  .  since  the  expiration  on  1  January  1979  of  the  transitional  period  laid  down  by  Article 
102  of  the  Act  of  Accession,  power  to  adopt  .  .  .  measures  relating  to  the  conservation  of  the 
resources  of  the  sea  has  belonged  fully  and  definitively  to  the  Community. 

Member  States  are  therefore  no  longer  entitled  to  exercise  any  power  of  their  own  in  the 
matter  of  conservation  measures  in  the  waters  under  their  jurisdiction.27 

The  failure  of  the  Council  to  adopt  conservation  measures  within  the  time  limit 
laid  down  by  Article  102  did  not  mean  that  such  powers  reverted  to  member 
States;  the  transfer  to  the  Community  of  powers  in  this  field  was  ‘total  and 
definitive’.  However,  the  Court  held  that  national  conservation  measures  adopted 
before  1979  remained  in  force  until  they  were  replaced  by  Community  conserva¬ 
tion  measures.  Member  States  had  no  power  to  enact  new  rules  on  conservation; 
but  they  did  have  a  power  to  make  limited  amendments  to  pre-1979  rules  on 
conservation  ‘in  case  of  need  owing  to  the  development  of  the  relevant  biological 

25  FirmaJ.  van  Dam  en  Zonen,  [1979]  E.C.R.  2345. 

28  The  Court  pointed  out  in  the  present  case  ([1981]  E.C.R.  1075)  that  Article  102  of  the  Act  of 
Accession  must  be  read  in  conjunction  with  the  third  sub-paragraph  of  Article  43  (2)  of  the  E.E.C. 
Treaty,  which  permits  the  Council  to  act  by  a  qualified  majority  vote.  But  in  practice  the  Council  is 
unwilling  to  take  decisions  about  the  conservation  of  fisheries  (or  about  many  other  issues)  unless  all 
the  member  States  agree. 

27  [1981]  E.C.R.  1073.  Similarly,  since  1  January  1979  the  E.E.C.  has  had  exclusive treaty-making 
power  over  all  aspects  of  the  conservation  of  fisheries.  Before  1 979  it  had  treaty-making  power  only  to 
the  extent  that  it  had  enacted  internal  rules  about  conservation,  while  member  States  retained  treaty¬ 
making  power  over  other  aspects  of  conservation.  See  the  Kramer  case,  [1976]  E.C.R.  1279,  and,  on 
the  implied  treaty-making  power  of  the  E.E.C.  generally,  cf.  this  Year  Book ,  46  (1972-3),  p.  439,  and 
49  (1978),  P-  322. 
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and  technological  facts  in  this  sphere’.  Such  limited  amendments  must,  as  the 
Council’s  Decision  of  25  June  1979  laid  down,  be  adopted  ‘in  accordance  with  the 
procedures  and  criteria  of  Annex  VI’  to  the  Hague  Resolution.28 
The  Court  added: 

According  to  Article  5  of  the  [E.E.C.]  Treaty  member  States  are  required  to  take  all 
appropriate  measures  to  facilitate  the  achievement  of  the  Community’s  task  and  to  abstain 
from  any  measure  which  might  jeopardize  the  attainment  of  the  objectives  of  the  Treaty. 
This  provision  imposes  on  member  States  special  duties  of  action  and  abstention  in  a 
situation  in  which  the  Commission,  in  order  to  meet  urgent  needs  of  conservation,  has 
submitted  to  the  Council  proposals  which,  although  they  have  not  been  adopted  by  the 
Council,  represent  the  point  of  departure  for  concerted  Community  action. 

As  this  is  a  field  reserved  to  the  powers  of  the  Community,  within  which  member  States 
may  henceforth  act  only  as  trustees  of  the  common  interest,  a  member  State  cannot 
therefore,  in  the  absence  of  appropriate  action  on  the  part  of  the  Council,  bring  into  force 
any  interim  conservation  measures  which  may  be  required  by  the  situation  except  as  part  of 
a  process  of  collaboration  with  the  Commission  and  with  due  regard  to  the  general  task  of 
supervision  which  Article  155, 29  in  conjunction,  in  this  case,  with  the  Decision  of  25  June 
197930  .  .  .,  gives  to  the  Commission. 

The  Court  therefore  concluded  that  member  States  were  not  only  under  a  duty  ‘to 
undertake  detailed  consultations  with  the  Commission  and  to  seek  its  approval 
in  good  faith’  (a  duty  which,  although  the  Court  did  not  mention  it,  had  been  laid 
down  by  Annex  VI  to  the  Hague  Resolution),  but  also  under  ‘a  duty  not  to  lay 
down  national  conservation  measures  in  spite  of  objections,  reservations  or 
conditions  which  might  be  formulated  by  the  Commission’  (a  duty  which  went 
further  than  anything  laid  down  in  Annex  VI).31  In  other  words,  the  Commission 
has  a  power  of  veto  over  national  conservation  measures;  and  presumably  the 
main  purpose32  of  this  power  of  veto  is  to  ensure  that  member  States  do  not  try  to 

28  [1981]  E.C.R.  1073-5. 

29  Article  155  of  the  E.E.C.  Treaty  provides: 

In  order  to  ensure  the  proper  functioning  and  development  of  the  common  market,  the  Commission 
shall: 

— ensure  that  the  provisions  of  this  Treaty  and  the  measures  taken  by  the  institutions  pursuant 
thereto  are  applied; 

— formulate  recommendations  or  deliver  opinions  on  matters  dealt  with  in  this  Treaty,  if  it 
expressly  so  provides  or  if  the  Commission  considers  it  necessary; 

— have  its  own  power  of  decision  and  participate  in  the  shaping  of  measures  taken  by  the  Council 
and  by  the  Assembly  in  the  manner  provided  for  in  this  Treaty; 

— exercise  the  powers  conferred  on  it  by  the  Council  for  the  implementation  of  the  rules  laid  down 
by  the  latter. 

30  For  the  text  of  the  Decision  of  25  June  1979,  see  above,  p.  332.  It  makes  no  express  mention  of 
supervision  by  the  Commission. 

31  [1981]  E.C.R.  1076.  Cf.  above,  p.  331  n.  24.  What  is  the  position  if  the  Commission  remains 
silent?  The  Court’s  statement  that  member  States  are  under  ‘a  duty  not  to  lay  down  national  con¬ 
servation  measures  in  spite  of  objections  .  .  .  formulated  by  the  Commission’  might  suggest  that 
member  States  are  free  to  act  if  the  Commission,  by  remaining  silent,  makes  no  express  objections. 
However,  that  view  is  probably  wrong,  because  the  Court  said  later  that  some  of  the  British  conserva¬ 
tion  measures  were  illegal  because  they  had  been  adopted  without  the  authorization  of  the  Commission 
([1981]  E.C.R.  1078-80).  In  other  words,  national  conservation  measures  are  lawful  only  if  they  are 
expressly  approved  by  the  Commission;  silence  and  absence  of  express  objections  on  the  part  of  the 
Commission  are  not  enough. 

32  The  power  of  veto  also  serves  another  purpose,  of  ensuring  that  member  States  do  not 
discriminate  against  fishermen  from  other  member  States;  see  [1981]  E.C.R.  1075,  paragraph  29. 
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enact  new  rules  on  conservation,  but  simply  confine  themselves  to  making  limited 
amendments  to  pre-1979  rules  in  order  to  adapt  them  to  changing  circumstances. 

Applying  these  principles  to  the  facts  of  the  case,  the  Court  pointed  out  that  the 
United  Kingdom  had  not  communicated  the  text  of  its  conservation  measures  to 
the  Commission  until  19  June  1979,  despite  the  fact  that  the  measures  were  very 
complicated  and  were  due  to  come  into  force  on  1  July  1979;  this  left  insufficient 
time  for  proper  examination  of  the  proposed  measures  by  the  Commission,  or  for 
proper  consultations  between  the  Commission  and  the  United  Kingdom.  More¬ 
over,  the  United  Kingdom  had  brought  the  measures  into  force  despite  the 
Commission’s  objections.  In  both  these  respects  the  United  Kingdom  had  failed 
to  fulfil  its  obligations  under  the  E.E.C.  Treaty.33 

The  Court’s  ruling  that  the  Commission  has  a  power  of  veto  over  national 
conservation  measures  does  not  follow  as  a  matter  of  inexorable  logic  from  any  of 
the  provisions  cited  by  the  Court  (for  instance,  Article  102  of  the  Act  of  Accession 
merely  empowers  the  Commission  to  make  proposals  to  the  Council,  Article  5 
of  the  E.E.C.  Treaty  does  not  mention  the  Commission,  and  ‘the  general  task  of 
supervision  which  Article  155  ..  .  gives  to  the  Commission’  is  not  the  same  as  a 
power  of  veto).  But  it  is  hard  to  see  how  else  the  Court  could  have  decided  the  case 
without  producing  unacceptable  results.  There  would  have  been  little  point  in 
Article  102  of  the  Act  of  Accession  requiring  the  Council  to  adopt  conservation 
measures  before  the  beginning  of  1979  if  failure  by  the  Council  to  meet  that 
deadline  had  left  member  States  free  to  exercise  as  much  power  over  conservation 
as  before  (there  might  even  have  been  a  danger  of  member  States  being  tempted  to 
block  decisions  in  the  Council  in  order  to  enable  themselves  to  continue  exercising 
their  national  powers).  On  the  other  hand,  if  all  national  measures  had  lapsed  at 
the  beginning  of  1979,  or  if  member  States  had  been  denied  the  power  to  adapt 
pre-1979  measures  to  changing  circumstances,  fishery  stocks  might  have  been 
destroyed  by  over-exploitation.  So  the  Court  acted  wisely  when  it  decided  that 
member  States  had  the  power  to  make  limited  amendments  to  pre- 1 979  rules,  but 
no  power  to  make  new  rules.  But  somebody  has  to  have  the  power  of  determining 
whether  a  national  conservation  measure  is  a  limited  amendment  to  a  pre-1979 
rule  (and  therefore  permitted)  or  whether  it  is  a  new  rule  (and  therefore  for¬ 
bidden).  This  power  should  logically  be  exercised  by  a  Community  institution, 
since  Article  102  of  the  Act  of  Accession  gives  the  Community  competence  over 
conservation.  But  which  Community  institution  should  exercise  it?  Article  102 
suggests  that  it  ought  to  be  exercised  by  the  Council,  but  experience  has  shown 
that  the  Council  is  seldom  able  to  decide  or  determine  anything  about  conserva¬ 
tion.  The  Commission  therefore  has  an  implied  power  to  act  and  fill  the  gap 
caused  by  the  paralysis  of  the  Council.34 


33  [1981]  E.C.R.  1076-8.  Since  the  conservation  measures  adopted  by  the  United  Kingdom  were 
contrary  to  Community  law,  British  criminal  courts  were  also  acting  contrary  to  Community  law’  if 
they  convicted  individuals  for  violating  the  conservation  measures  in  dispute:  R.  v.  Tymen,  [1981] 
E.C.R.  3079,  3093-4- 

34  Another  possibility  is  that  it  should  be  left  to  the  Court  of  Justice  of  the  European  Communities 
to  determine  whether  a  national  conservation  measure  is  a  limited  amendment  to  a  pre-1979  rule  (and 
therefore  permitted)  or  whether  it  is  a  new  rule  (and  therefore  forbidden).  In  a  sense,  this  does  happen 
when  a  dispute  between  the  Commission  and  a  member  State  over  such  a  question  comes  before  the 
Court.  But  in  the  first  instance  such  questions  are  best  decided  by  the  Commission,  not  by  the  Court, 
because  they  involve  technical  questions  about  the  conservation  of  fisheries  rather  than  questions 
of  law;  the  Commission  employs  experts  on  the  conservation  of  fisheries,  and  the  Court  does 
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However,  it  is  unlikely  that  the  Court  would  regard  the  Commission  as  having 
a  similar  implied  power  in  contexts  other  than  the  conservation  of  fisheries.  The 
Court’s  judgment  in  the  present  case  was  based  on  the  existence  of  a  very  unusual 
combination  of  circumstances  (the  total  transfer  of  powers  over  conservation  from 
member  States  to  the  Community,  the  need  to  adapt  pre-existing  national  con¬ 
servation  measures  to  changing  circumstances,  and  the  failure  of  the  Council  to 
prescribe  conservation  measures  as  a  result  of  dissension  among  its  members), 
and  it  is  unlikely  that  a  similar  combination  of  circumstances  would  occur  in 
contexts  other  than  the  conservation  of  fisheries. 

Michael  Akehurst 


not.  Besides,  if  the  Council,  which  is  the  main  executive  organ  of  the  Communities,  is  unable  to  act,  it  is 
appropriate  that  that  gap  should  be  filled  by  the  other  executive  organ  of  the  Communities  (viz.  the 
Commission),  not  by  the  judicial  organ  of  the  Communities. 
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United  Kingdom  Materials  on  International  Law 


Part  One:  I.  International  law  in  general — nature,  basis,  purpose 

In  reply  to  a  question,  the  Solicitor-General  for  Scotland  wrote  that  he 
was  satisfied  that  no  ‘problematical  differences’  exist  between  the  applica¬ 
bility  of  doctrines  of  international  law  in  Scotland  as  opposed  to  the  other 
parts  of  the  United  Kingdom.  (H.C.  Debs.,  vol.  24,  Written  Answers, 
col.  323 :  26  May  1982) 


Part  One:  II.  A.  International  law  in  general — relationship  between  inter¬ 
national  law  and  municipal  law — in  general 

In  the  course  of  the  Government  response  of  July  1982  to  the  Sixth 
Report  of  the  Joint  Committee  on  Statutory  Instruments  it  was  written: 
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Amendments  to  international  agreements 

10.  International  agreements  (including  agreements  amending  international 
agreements)  that  are  subject  to  ratification  are,  under  the  Ponsonby  rule,  laid 
before  Parliament  before  they  are  ratified.  Sometimes  an  international  agreement 
is  amended,  and  the  amendment,  which  may  or  may  not  be  in  the  form  of  an  inter¬ 
national  agreement,  though  it  is  not  subject  to  ratification,  does  require  the 
making  of  a  statutory  instrument  for  its  implementation.  In  such  a  case,  the 
Government  accepts  that  the  text  of  the  agreement  or  amendment  should  be  made 
available  to  Parliament,  preferably  when  the  statutory  instrument  is  laid  but  in 
any  case  before  it  enters  into  force,  unless  urgent  or  other  important  considera¬ 
tions  make  this  impracticable.  The  Government  has  arranged  for  departments’ 
attention  to  be  drawn  to  this  point.  (Cmnd.  8600,  pp.  4-5) 


Part  One:  II.  B.  International  lazv  in  general — relationship  between  inter¬ 
national  lazv  and  municipal  law — international  law  in  municipal  courts 

In  reply  to  the  question  what  progress  had  been  made  with  the 
authorities  of  the  Isle  of  Man  about  the  elimination  of  corporal  punish¬ 
ment,  the  Minister  of  State,  Home  Office,  wrote: 

The  decision  reached  by  the  European  Court  of  Human  Rights  in  1978  was 
communicated  to  the  Isle  of  Man  authorities,  which  were  informed  that  the 
LInited  Kingdom  Government  took  the  view  that  judicial  corporal  punishment  in 
the  Isle  of  Man  must  now  be  held  to  be  in  breach  of  the  European  Convention. 
The  Chief  Justice  of  the  Isle  of  Man  brought  the  judgment  to  the  attention  of  all 
persons  on  the  island  who  could  pass  a  sentence  of  birching. 

The  Committee  of  Ministers  of  the  Council  of  Europe,  which  is  responsible  for 
supervising  the  execution  of  judgments  of  the  court,  was  duly  informed  of  the 
action  taken  and  adopted  a  resolution  declaring  that,  having  taken  note  of  the 
information  supplied  by  the  United  Kingdom  Government,  it  has  exercised  its 
functions  under  the  convention. 

There  have  been  no  further  discussions  with  the  island  authorities  since  then. 
On  an  appeal  from  a  sentence  of  corporal  punishment  imposed  by  the  Douglas 
magistrates  in  August  1981,  however,  the  Isle  of  Man  Court  of  Appeal  quashed 
the  sentence  on  various  grounds,  including  the  decision  of  the  European  Court  of 
Human  Rights.  (H.C.  Debs.,  vol.  17,  Written  Answers,  cols.  25J-2;  8  February 
1982) 

In  reply  to  a  letter  from  a  firm  of  solicitors  which  had  requested  a 
Foreign  and  Commonwealth  Office  certificate  on  the  question  whether  the 
Republic  of  Ireland  is  a  country  outside  the  Commonwealth  for  the 
purposes  of  section  1  (1)  (e)  of  the  Northern  Ireland  Assembly  Disqualifi¬ 
cation  Act  1975,  the  Legal  Adviser  to  the  Foreign  and  Commonwealth 
Office,  Sir  Ian  Sinclair,  wrote  on  23  November  1982: 

I  am  directed  by  the  Foreign  and  Commonwealth  Secretary  ...  to  state  that 
a  certificate  is  normally  issued  by  the  Foreign  and  Commonwealth  Office  only 
in  response  to  a  request  by  a  court.  In  the  present  case,  if  the  court  were  to  decide 
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to  seek  a  certificate  on  the  question  specified  in  your  letter,  the  Foreign  and 
Commonwealth  Office  would  be  in  a  position  to  issue  one  without  delay. 

In  reply  to  a  further  letter  from  the  firm,  Sir  Ian  Sinclair  wrote  in 
December  1982  in  part  as  follows: 

2.  First  of  all,  I  should  explain  in  more  detail  the  statement  in  my  letter  of 
23  November  to  the  effect  that  a  certificate  is  normally  issued  by  the  Foreign  and 
Commonwealth  Office  only  in  response  to  a  request  by  a  court.  In  your  letter,  you 
drew  attention  to  four  cases  decided  between  1918  and  1 928  in  which  the  Foreign 
Office  had  supplied  information  to  solicitors.  Reference  to  the  article  by  A.  B. 
Lyons  in  the  British  Yearbook  of  International  Law  shows  that  in  the  great 
majority  of  cases  cited,  the  request  came  from  a  court.  In  other  words,  the  four 
cases  must  be  regarded  as  exceptions  or  departures  from  the  normal  practice. 
More  modern  practice  by  this  Office  has  been  as  stated  in  my  letter  of  23  Novem¬ 
ber.  The  reasons  were  explained  by  Sir  Francis  Vallat  in  his  work  ‘International 
Law  and  the  Practitioner’  (1966),  in  the  following  terms: 

‘From  the  point  of  view  of  the  Foreign  Office,  there  is  considerable  advantage 
in  having  the  request  presented  by  the  Court.  This  ensures  that  the  questions 
are  framed  in  the  way  that  the  Court  considers  relevant  and  necessary  for  the 
purposes  of  the  litigation’  (p.  64). 

These  considerations  retain  their  validity  today.  The  practice  of  this  Office  also 
helps  to  ensure  that  a  position  of  impartiality  is  maintained  as  between  parties  to 
litigation. 

3.  I  turn  now  to  the  question  on  which  you  request  a  certificate,  that  is  to  say, 
whether  the  Republic  of  Ireland  is  a  country  outside  the  Commonwealth  for  the 
purposes  of  section  1  ( 1  )(e)  of  the  Northern  Ireland  Assembly  Disqualification  Act 
1975.  I  would  observe  that  this  Act  does  not  give  the  Secretary  of  State  power  to 
issue  a  certificate  under  the  Act,  as  does,  for  example,  the  Diplomatic  Privileges 
Act  1964.  Moreover,  the  question  concerns  the  interpretation  of  section  i(i)(e)  of 
the  1975  Act  and,  as  such,  it  is  one  for  the  Election  Court  rather  than  this  Office. 

4.  Subject  to  the  foregoing,  I  am  authorised  to  state  that  the  Republic  of 
Ireland  is  not  regarded  by  Her  Majesty’s  Government  in  the  United  Kingdom 
as  a  member  of  the  Commonwealth. 

5.  I  enclose  an  additional  copy  of  this  letter  for  onward  transmission  to  the 
Respondent.  (Texts  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  One:  II.  C.  International  law  in  general— relationship  between  inter¬ 
national  law  and  municipal  law — municipal  remedies  for  violations  of 
international  law 

In  moving  the  Second  Reading  in  the  House  of  Lords  of  the  Taking  of 
Hostages  Bill,  the  Parliamentary  Under-Secretary  of  State,  Foreign  and 
Commonwealth  Office,  Lord  Trefgarne,  stated: 

The  Bill  is  designed  to  enable  the  United  Kingdom  to  ratify  the  International 
Convention  against  the  Taking  of  Hostages.  It  is,  I  believe,  non-controversial; 
and  I  hope  that  it  will  therefore  be  welcomed  by  your  Lordships. 
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The  Convention  was  opened  for  signature  at  the  United  Nations  in  New  York 
in  December  1979  and  signed  by  the  United  Kingdom  at  that  time.  It  will  come 
into  force  when  22  states  have  ratified  it.  Eleven  ratifications  and  six  accessions, 
making  1 7  in  all  out  of  the  required  22,  have  already  been  deposited.  T wenty-nine 
other  states  have  signed,  but  not  yet  ratified,  the  convention.  Because  we  wish  to 
mark  our  firm  opposition  to  the  taking  of  hostages  and  to  take  all  appropriate  steps 
to  discourage  and  prevent  it,  we  should  be  ready  to  add  our  ratification  to  the 
convention  and  therefore  help  to  bring  the  convention  into  force. 

Under  the  convention — to  put  its  fundamental  principle  very  briefly — when¬ 
ever  a  person  seizes  or  detains  and  threatens  to  kill,  injure  or  continue  to  detain 
a  person  in  order  to  obtain  something  from  someone,  this  constitutes  the  ofifence 
of  hostage  taking.  The  convention  requires  that,  in  such  a  case  wherever  it  occurs, 
a  state  shall  either  submit  the  case  for  prosecution  in  its  courts,  or  extradite  the 
person  for  trial  in  another  country  which  requests  his  extradition.  Usually,  where 
the  events  occurred  abroad  extradition  will  be  the  more  practical  and  appropriate 
action.  But  the  aim  of  the  convention  is  to  ensure,  as  far  as  possible,  that  the 
perpetrator  of  such  an  offence  does  not  find  a  safe  haven  in  another  country,  but 
will  be  either  extradited  or  prosecuted. 

This  convention  is  only  the  most  recent  in  a  series  designed  to  deal  with  specific 
problems.  In  1970,  the  Hague  Convention  for  the  Suppression  of  Unlawful 
Seizure  of  Aircraft,  usually  known  as  the  Convention  on  Hijacking,  was  adopted 
by  an  international  conference.  The  following  year  the  Montreal  Convention 
for  the  Suppression  of  Unlawful  Acts  against  the  Safety  of  Civil  Aviation  was 
similarly  adopted.  Legislation  was  enacted  shortly  afterwards  to  give  effect  to 
these  Conventions.  Within  the  United  Nations  the  Convention  on  the  Prevention 
and  Punishment  of  Crimes  against  Internationally  Protected  Persons  was  adopted 
in  1973  and  we  enacted  legislation  to  give  effect  to  it  in  1978.  All  of  these  followed 
the  principle  I  have  referred  to  above;  namely,  that  the  offenders  should  either  be 
extradited  or  prosecuted.  (H.L.  Debs.,  vol.  427,  cols.  1115-16:  1  March  1982) 

In  the  debate  in  committee  of  the  House  of  Commons  on  the  subject  of 
the  Taking  of  Hostages  Bill,  the  Under-Secretary  of  State,  Foreign  and 
Commonwealth  Office,  Mr.  Malcolm  Rifkind,  stated: 

The  purpose  of  legislation  following  an  international  convention  is  not 
necessarily  to  reproduce  in  exactly  the  same  words,  the  new  statutory  provisions. 
Legislation  is  required  only  when  the  consequences  of  an  international  conven¬ 
tion  affect  British  law  and  some  legislative  changes  flow  from  it.  When  we  are 
dealing  with  specific  statute  law,  much  greater  attention  is  paid  to  the  drafting 
details  as  well  as  to  the  policy  implications  of  the  provisions.  (H.C.  Debs.,  vol.  25, 
col.  566:  11  June  1982) 

He  later  added: 

An  international  convention  appears  in  numerous  languages.  Language  is  often 
used  to  ensure  that  the  policy  of  the  United  Nations,  or  whatever  organisation  is 
involved,  is  fully  understood  and  comprehended. 

It  is  not  intended  to  be  a  document  in  the  sense  of  an  Act  of  Parliament.  There¬ 
fore,  wording  which  may  be  more  flexible  in  an  international  convention  would 
not  be  appropriate  in  a  statute.  There  may  be  some  unnecessary  duplication  of 
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language  in  an  international  convention  that  would  not  be  appropriate  in 
legislation.  We  are  always  conscious — although  perhaps  not  all  legislatures  are — 
that  if  one  word  is  sufficient,  one  word  should  be  used,  and  unless  a  second  word 
adds  to  the  policy  objectives  of  the  legislation  it  would  not  be  appropriate  to  put 
it  in  for  appearance’s  sake. 

An  international  convention  does  not  contain  an  article  full  of  definitions  of  the 
meanings  of  individual  terms,  unlike  our  own  legislation  which  almost  always 
contains  such  a  provision  defining  the  specific  terms  in  order  to  give  a  greater 
degree  of  precision  to  its  interpretation.  (Ibid.,  col.  567) 


Mr.  Rifkind  concluded: 

Although  the  primary  purpose  of  the  convention  is  to  deal  with  the  possible 
taking  of  hostages  in  political  or  international  acts  of  terrorism,  the  wording  both 
of  the  convention  and  the  legislation  is  not  restricted  to  political  or  international 
acts  of  this  kind.  It  also  envisages  the  possibility  that  hostages  may  be  taken  for  the 
purpose  of  private  gain.  There  may  be  no  political  or  international  implications, 
but  a  person  might  detain  another  person  and  threaten  to  take  certain  action 
unless  certain  demands  were  met.  That  is  also  something  that  must  be  guarded 
against,  and  it  is  appropriate  that  it  should  be  covered  by  the  legislation.  (Ibid., 
col.  570) 


Part  Three:  I.  A.  1.  Subjects  of  international  law — States — international 
status — sovereignty  and  independence 

(See  also  Part  Three:  I.  A.  2.,  Part  Three:  I.  C.  1.,  Part  Three:  I.  D.  1. 
and  Part  Six:  II.  E.,  below) 

In  the  course  of  the  Second  Reading  debate  in  the  House  of  Commons 
on  the  Canada  Bill,  the  Lord  Privy  Seal,  Mr.  Humphrey  Atkins,  stated: 

Canada  has  in  every  real  sense  been  independent  for  a  very  long  time.  That 
independence  was  given  formal  recognition  by  the  Statute  of  Westminster  in 
1931.  (H.C.  Debs.,  vol.  18,  col.  292:  17  February  1982;  see  also  H.L.  Debs.,  vol. 
428,  cols.  756,  826  and  1065:  18  March  1982) 


Later  in  the  debate  on  the  same  Bill,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  Mr.  Richard  Luce,  stated: 

It  is  the  view  of  the  Government,  as  made  clear  on  several  occasions,  including 
last  week  on  Second  Reading,  that  in  matters  affecting  the  content  of  the  Canadian 
constitution  this  House  acts  only  on  the  advice  and  with  the  consent  of  the 
Canadian  Parliament.  This  follows  from  the  view  that  the  content  of  the  Canadian 
constitution  is  now,  and  has  for  many  years,  been  essentially  an  internal  Canadian 
matter  and  internal  Canadian  matters  are  to  be  determined  in  the  final  analysis  by 
the  Canadian  Parliament  taking  due  account  of  the  relevant  Canadian  conven¬ 
tions.  (H.C.  Debs.,  vol.  18,  cols.  821-2:  23  February  1982) 
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Later  in  the  debate,  Mr.  Luce  stated: 

In  the  Government’s  opinion  our  responsibility  is  to  enact  the  legislation  as 
requested  by  the  Canadian  Parliament.  The  question  of  the  compatibility  of  that 
legislation  with  Canadian  obligations  in  international  law,  and  its  interpretation 
and  application  in  conformity  with  Canada’s  international  obligations,  are 
matters  for  Canada.  (H.C.  Debs.,  vol.  19,  col.  358:  3  March  1982) 

In  the  course  of  the  Third  Reading  debate  in  the  House  of  Commons  on 
the  above  Bill,  Mr.  Luce  stated: 

This  is  an  important  Bill.  It  is  so  because  it  marks  the  formal  removal  of  an 
anomalous  qualification  to  the  exercise  by  Canada  of  its  independence — an 
independence  which  de  facto  stretches  back  for  many  decades.  (H.C.  Debs., 
vol.  19,  col.  656:  8  March  1982) 


In  the  course  of  a  statement  on  3  November  1982  to  the  Sixth  Com¬ 
mittee  of  the  General  Assembly  of  the  United  Nations  during  a  debate  on 
the  report  of  the  special  committee  on  Enhancing  the  Effectiveness  of  the 
Principle  of  Non-use  of  Force  in  International  Relations,  the  United 
Kingdom  representative,  Mr.  J.  R.  Freeland,  stated: 

If  a  world  treaty  on  the  non-use  of  force  would  not  increase  confidence  in  the 
willingness  of  some  States  to  live  up  to  their  obligations  in  that  field — and,  Mr 
Chairman,  my  delegation  believes  that  it  would  not — then  what  would  it  do?  One 
possible  risk  to  which  we,  as  members  of  the  General  Assembly’s  Legal  Com¬ 
mittee,  should  surely  give  very  serious  attention  is  that  it  might  introduce 
exceptions  to  the  clear  rules  which  now  exist.  In  this  connexion  it  is  impossible  not 
to  be  struck  by  the  fact  that  the  proponent  of  this  item  is  also  the  proponent  of  the 
doctrine  of  ‘limited  sovereignty’,  according  to  which  relations  between  states  of 
a  particular  social  and  political  system  are  said  to  be  governed  by  principles  other 
than  those  of  general  international  law.  Mr  Chairman,  we  have  seen  enough 
already  of  the  miserably  unhappy  results  of  the  application  in  practice  of  that 
doctrine;  and  we  profoundly  hope  that  there  will  be  no  further,  and  even  more 
tragic,  application  of  it  in  the  future.  Certainly  there  should  be  no  encouragement 
whatever  from  the  international  community  at  large  for  any  attempt  to  embody 
this  unfounded  doctrine  in  rules  of  general  application  or  otherwise  to  give  it  a 
respectability  which  it  does  not  deserve.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office) 


Part  Three:  I.  A.  2.  Subjects  of  international  law — States — international 
status — non-intervention  and  non-use  of  force 

(See  also  Part  Three:  I.  A.  1.  (statement  of  3  November  1982),  above 
and  Part  Thirteen:  I.  D.,  below) 
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In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  Lord  Trefgarne,  stated  in  part: 

.  .  .  Her  Majesty’s  Government  have  no  locus  standi  to  make  a  demarche  to  the 
Cuban  Government  about  the  imprisonment  in  Cuba  of  one  of  their  nationals. 
(H.L.  Debs.,  vol.  426,  col.  1200:  2  February  1982) 


In  the  course  of  a  statement  on  the  subject  of  the  implementation  by 
the  U.S.S.R.  and  Eastern  European  countries  of  the  provisions  of  the 
Helsinki  Final  Act,  the  Lord  Privy  Seal  wrote: 

The  consistent  pressure  by  the  Soviet  Union  on  the  Polish  authorities  to 
counter  the  process  of  reform  and  renewal,  and  in  particular  the  formation  of  an 
independent  trades  union  organisation,  was  a  clear  violation  of  the  principles 
of  respect  for  the  sovereignty  of  independent  states  and  of  non-interference  in  the 
internal  affairs  of  states. 

The  Soviet  Union  continues  to  try  to  subjugate  Afghanistan  by  force  in  breach 
of  most,  if  not  all,  of  the  principles  of  the  Final  Act.  There  has  been  no  sign  of  a 
Soviet  willingness  to  withdraw  from  that  country.  (H.C.  Debs.,  vol.  17,  Written 
Answers,  col.  281:  8  February  1982) 


In  reply  to  a  statement  on  the  subject  of  the  Falkland  Islands  made  to 
the  Council  of  the  United  Nations  Environmental  Programme  by  the 
Movement  of  Non-Aligned  Countries,  the  United  Kingdom  representa¬ 
tive,  Mr.  J.  R.  Williams,  wrote  on  18  May  1982: 

The  United  Kingdom  shares  the  concern  of  the  Co-ordinating  Bureau  of 
the  Movement  of  Non-Aligned  Countries  over  developments  in  the  region  of  the 
Falkland  Islands.  As  Resolution  502  (1982)  adopted  by  the  Security  Council 
on  3  April  1982  makes  clear,  the  Argentine  invasion  of  the  Falkland  Islands  in 
defiance  of  the  Security  Council’s  call  on  1  April  that  force  should  not  be  used, 
caused  the  current  breach  of  the  peace  in  the  region.  This  breach  of  the  peace 
will  not  be  brought  to  an  end  before  Argentina  can  be  seen  to  have  complied 
with  operative  paragraph  2  of  that  Resolution  by  withdrawing  all  its  forces  from 
the  Falkland  Islands.  Argentina’s  use  of  force  was  not  only  contrary  to  the 
principles  of  the  Movement  of  Non-Aligned  Countries,  but  also  to  paragraphs 
3  and  4  of  Article  2  of  the  Charter  of  the  United  Nations — the  fundamental 
principles  of  peaceful  settlement  of  disputes  and  non-use  of  force.  (UNEP/GC 
(SSC)/L.  13,  p.  4) 


In  the  course  of  a  debate  in  the  Security  Council  on  the  subject  of 
the  Falkland  Islands,  the  United  Kingdom  representative,  Sir  Anthony 
Parsons,  stated  on  21  May  1982: 

I  turn  now  to  the  non-use  of  force.  The  Argentine  invasion  was  carried  out  by 
the  use  of  force  against  the  entirely  peaceful  population  of  the  Falkland  Islands, 
people  who  had  threatened  no  one  at  any  time.  There  was  no  question  of  self- 
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defence  by  Argentina.  It  is  clear,  therefore,  that  the  Argentine  action  was  also  con¬ 
trary  to  the  fourth  paragraph  of  Article  2  of  the  Charter.  This  is  the  obligation  to: 

refrain  .  .  .  from  the  .  .  .  use  of  force  ...  in  any  .  .  .  manner  inconsistent  with 
the  Purposes  of  the  United  Nations’. 

I  need  hardly  remind  this  Council  that  the  very  first  purpose  of  the  United 
Nations  is: 

'■  •  •  to  bring  about  by  peaceful  means  .  .  .  settlement  of  international 
disputes  .  .  .’.  ( Article  1  (1 )). 

Argentina  was  thus  in  breach  of  the  Charter  when  on  2  April  it  began  using  force 
to  try  to  settle  the  difference  that  existed  between  it  and  the  United  Kingdom  over 
the  Falkland  Islands. 

Indeed,  by  its  first  use  of  armed  force,  Argentina  committed  an  act  of  aggression 
within  the  meaning  of  the  definition  suggested  by  the  General  Assembly  in 
resolution  3314  (XXIX).  In  his  statement  to  this  Council  on  3  April,  the  Foreign 
Minister  of  Argentina  attempted  to  advance  a  dangerous  doctrine  that  the  Charter 
in  some  unspecified  way  did  not  apply  in  the  present  situation  because  the  problem 
arose  before  1945.  Quite  clearly,  there  is  absolutely  no  foundation  in  the  Charter 
for  such  a  dangerous  doctrine.  The  Charter  applies  to  everything  in  international 
relations  which  is  happening  in  1982:  the  roots  of  many  problems  under  con¬ 
sideration  by  the  Lrnited  Nations  stretch  back  years,  decades,  centuries  before  the 
Charter  was  adopted  in  1 945 .  Moreover,  the  Argentine  action  was  clearly  contrary 
to  the  rules  of  general  international  law  prohibiting  the  use  of  force  to  settle 
problems — rules  which  exist  alongside  the  Charter.  The  rules  of  international  law 
do  not  contain  an  exception  for  old,  pre-1945  differences  between  States. 

Having  established  that  the  Argentine  use  of  force  was  illegal,  because  it 
violated  both  paragraph  3  and  paragraph  4  of  Article  2  of  the  Charter,  it  follows 
that  the  military  occupation  of  the  Falkland  Islands  was  and  is  also  illegal.  This 
was  made  clear  by  the  Declaration  on  Friendly  Relations,  which  was  adopted  by 
way  of  consensus  in  1970  and  which  includes  the  following  proposition: 

‘The  territory  of  a  State  shall  not  be  the  object  of  military  occupation 
resulting  from  the  use  of  force  in  contravention  of  the  provisions  of  the 
Charter.’  ( General  Assembly  resolution  2625  (XXV),  Annex ) 

As  if  that  were  not  enough,  the  continued  Argentine  occupation  is  also  clearly 
contrary  to  operative  paragraph  2  of  Security  Council  resolution  502  (1982). 
(S/PV  2360,  pp.  37-8) 


In  a  letter  addressed  to  the  President  of  the  Security  Council  dated 
24  May  1982,  the  Permanent  Representative  of  the  United  Kingdom,  Sir 
Anthony  Parsons,  wrote: 

I  have  the  honour  to  address  you  on  the  subject  of  the  Falkland  Islands  with 
reference  to  the  declaration  by  the  Distinguished  Foreign  Ministers  of  Argentina, 
Nicaragua,  Panama  and  Venezuela  circulated  as  Council  document  S/151 1 1. 

There  appears  to  have  been  some  misunderstanding  of  the  position  of  the 
Government  of  the  United  Kingdom  and  I  should  like  to  avail  myself  of  this 
opportunity  to  set  out  the  true  position.  The  Government  of  the  United  Kingdom 
are  aware  that  the  Treaty  of  the  Rio  de  la  Plata  of  1973  between  Argentina  and 


352 


UNITED  KINGDOM  MATERIALS  ON 


Uruguay  establishes  a  line  at  the  mouth  of  the  River  Plate  from  Punta  del  Este  to 
Punta  Rasa  de  Cabon  San  Antonio.  In  a  communication  to  the  Government  of 
Uruguay  the  Government  of  the  United  Kingdom  made  clear  that  they  did  not 
intend  to  engage  in  any  military  activities  inshore  of  that  line.  The  references  to 
Paraguay  and  Bolivia  are  therefore  irrelevant.  The  Government  of  the  United 
Kingdom  wish  to  do  nothing  which  would  infringe  the  rights  and  interests  of 
Uruguay.  (S/151 19) 


In  a  booklet,  The  Falkland  Islands — The  Facts  (revised  edition  pub¬ 
lished  by  the  Foreign  and  Commonwealth  Office  in  July  1982),  it  was 
written: 

The  signatories  of  the  UN  Charter,  including  Argentina,  agree  under  Articles 
2(3)  and  2(4)  to  ‘settle  their  international  disputes  by  peaceful  means  in  such  a 
manner  that  international  peace  and  security,  and  justice,  are  not  endangered’  and 
to  ‘refrain  in  their  international  relations  from  the  threat  or  use  of  force  against  the 
territorial  integrity  or  political  independence  of  any  State’. 

A  number  of  regional  treaties  incorporate  similar  sentiments.  The  contracting 
parties  of  the  1947  Inter-American  Treaty  of  Reciprocal  Assistance  (Rio  Treaty), 
which  include  Argentina,  ‘undertake  in  their  international  relations  not  to  resort 
to  the  threat  or  the  use  of  force  in  any  manner  inconsistent  with  the  provisions  of 
the  Charter  of  the  UN’  (Article  1).  The  Charter  of  the  Organisation  of  African 
Unity  determines  ‘to  safeguard  the  territorial  integrity’  of  its  States.  The  signa¬ 
tories  of  the  Final  Act  of  the  Conference  on  Security  and  Cooperation  in  Europe 
(signed  in  Helsinki  on  1  August  1975)  agreed,  in  the  Declaration  of  Principles 
Guiding  Relations  between  Participating  States,  to  refrain  from  the  threat  or  use 
of  force  against  the  territorial  integrity  or  political  independence  of  any  State. 

Many  States  are  subject  to  claims  by  neighbours,  which  are  being  pursued 
peaceably  in  accordance  with  the  UN  Charter.  To  condone  Argentine  aggression 
would  be  a  bad  precedent,  serving  only  to  encourage  further  similar  acts,  whether 
by  Argentina  or  others,  with  the  most  damaging  implications  for  international 
law,  world  order  and  the  peaceful  resolution  of  disputes.  Very  few  countries 
would  be  unaffected  if  boundaries  were  redrawn  on  the  basis  of  claims  dating  back 
to  1833. (p.  5) 

Later  in  the  booklet  it  was  stated: 

Argentina  put  herself  in  flagrant  and  open  violation  of  the  fundamental 
principles  of  the  UN  Charter  by  its  unprovoked  attack  and  subsequent  military 
occupation  of  the  Islands.  Article  2  of  the  Definition  of  Aggression  states  that  ‘the 
first  use  of  armed  force  by  a  State  in  contravention  of  the  Charter  shall  constitute 
prima  facie  evidence  of  an  act  of  aggression  .  .  .’  (UN  General  Assembly  Resolu¬ 
tion  3314).  (p.  12) 


In  a  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

Britain  and  China  both  believe  that  a  fundamental  principle  of  international 
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relations  should  be  non-interference  in  the  affairs  of  other  States.  We  therefore 
have  similar  views  on  such  international  issues  as  the  Soviet  occupation  of 
Afghanistan  and  the  Vietnamese  occupation  of  Cambodia.  (H.C.  Debs.,  vol.  27, 
Written  Answers,  col.  356:  13  July  1982) 


In  reply  to  a  question  about  the  Soviet  observance  of  the  Helsinki  Final 
Act,  the  Parliamentary  Under-Secretary  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  Soviet  LTnion  applied  clear  and  strong  pressure  on  the  Polish  authorities  to 
apply  martial  law,  in  contradiction  of  principle  I  ‘Sovereign  equality,  respect  for 
the  rights  inherent  in  sovereignty’  and  principle  VI  ‘Non-intervention  in  internal 
affairs’.  (H.C.  Debs.,  vol.  28,  Written  Answers,  col.  573:  28  July  1982) 


In  the  course  of  a  statement  made  on  3  November  1982  to  the  Sixth 
Committee  of  the  General  Assembly  of  the  United  Nations  during  debate 
on  the  report  of  the  Special  Committee  on  enhancing  the  Effectiveness  of 
the  Principle  of  Non-use  of  Force  in  International  Relations,  the  United 
Kingdom  representative,  Mr.  J.  R.  Freeland,  stated: 

Given  the  existence  of  those  solemn  Charter  obligations,  the  onus  is  surely  on 
those  who  put  forward  the  idea  of  a  world  treaty  on  the  non-use  of  force  to  explain 
what  useful  purpose  such  a  treaty  would  serve.  Yet  no  satisfactory  explanation  is 
forthcoming.  Nor,  although  we  have  tried,  can  we  visualise  one.  Put  shortly,  the 
main  difficulty  seems  to  us  to  be  this.  As  my  delegation  has  pointed  out  on 
previous  occasions,  the  Charter  contains  a  series  of  carefully  articulated  pro¬ 
visions  relating  to  the  use  of  force.  The  principle  of  non-use  of  force  as  reflected  in 
Article  2(4),  which  is  a  corner-stone  of  those  provisions,  has  itself  been  further 
elaborated  in  the  Declaration  on  Principles  of  International  Law  concerning 
Friendly  Relations  and  Cooperation  among  States  in  accordance  with  the 
Charter.  The  Soviet  Union  is  of  course  a  founder  member  of  the  United  Nations 
and  took  part  in  the  General  Assembly’s  approval  of  the  Declaration  on  Friendly 
Relations  on  the  occasion  of  the  commemoration  of  the  Twenty-fifth  anniversary 
of  the  Organisation  in  1970.  If  the  Soviet  Union  and,  indeed,  other  Member 
States  would  fully  observe  the  principles  of  the  Charter  as  so  elaborated,  and 
would  faithfully  carry  out  all  their  obligations  under  it,  that,  in  the  view  of  my 
delegation,  would  be  enough.  If,  on  the  other  hand,  they  do  not  fully  observe 
those  Principles  and  faithfully  carry  out  all  those  obligations,  then  what  basis  is 
there  for  believing  that  they  would  live  up  to  their  obligations  under  a  world  treaty 
on  the  non-use  of  force  either?  As  to  that,  Mr  Chairman,  it  is  unnecessary  for 
me,  because  the  examples  are  obvious  to  us  all,  to  point  again  at  particular  failures 
by  the  Soviet  Union  and  other  Member  States  in  the  past  few  years  or  even 
months.  There  have  been  enough  glaring  instances  of  the  unlawful  use  of  force 
recently  and  my  country  has  been  among  the  victims  of  them  (although,  with 
the  kind  of  perversity  which  this  debate  seems  to  encourage,  one  representative 
was  to  be  heard  on  Monday  referring  to  us,  quite  baselessly,  not  as  a  victim  but  as 
part  of  his  demonology  of  imperialist  aggressors).  The  consequences  of  these 
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flagrantly  unlawful  acts,  some  of  a  continuing  nature,  are  a  deeply  disturbing  part 
of  the  international  scene.  (Text  provided  by  the  Foreign  and  Commonwealth 
Office) 

Mr.  Freeland  went  on: 

Then,  Mr  Chairman,  while  the  Special  Committee  was  meeting  in  April  this 
year  another  exception  was  suggested  in  the  course  of  the  Security  Council’s 
consideration  of  the  Argentine  invasion  of  the  Falkland  Islands.  Accusations  of 
violation  of  Article  2  (3)  and  (4)  of  the  Charter  were  denied  by  the  then  Argentine 
Foreign  Minister  on  the  ground  that  ‘no  provision  of  the  Charter  can  be  taken  to 
mean  the  legitimisation  of  situations  which  have  their  origin  in  wrongful  acts,  in 
acts  carried  out  before  the  Charter  was  adopted’.  I  could,  if  this  were  the  right 
occasion,  go  into  the  reasons  why  the  description  ‘wrongful  acts’  was  quite  mis¬ 
conceived;  but  I  prefer  to  leave  what  may  need  to  be  said  on  that  aspect  for  the 
debate  which  is  now  going  on  in  the  Plenary.  What  I  am  concerned  with  here  is  the 
implied  suggestion  that  the  use  of  force  may  be  legitimate  in  the  case  of  situations 
which  originate  from  ‘acts  carried  out  before  the  Charter  was  adopted’.  As  the 
United  Kingdom  Permanent  Representative  pointed  out  at  the  time,  this  doc¬ 
trine,  too,  is  fraught  with  danger.  .  .  . 

Mr  Chairman,  I  do  not  think  I  need  elaborate  on  the  risks  to  international  peace 
and  security  inherent  in  the  doctrine  that  there  exists  an  exception  of  the  kind 
suggested  for  disputes  originating  in  acts  prior  to  1 945 .  Apart  from  its  potential 
consequences,  that  doctrine  is  wholly  inconsistent  with  the  Charter.  It  also  runs 
counter  to  the  practice  of  States.  For  example,  it  is  clearly  contradictory  to  the 
basic  attitude  which  has  very  understandably  been  adopted  by  the  Organisation 
of  African  Unity  towards  boundary  disputes.  (Ibid.) 


Part  Three:  I.  A.  4.  Subjects  of  international  law — States — international 
status — equality  of  States 

(See  Part  Three:  I.  A.  1.,  above) 


Part  Three:  I.  B.  1.  Subjects  of  international  law — States — recognition — 
recognition  of  States 

(See  also  Part  Three,  I.  B.  2.,  below) 

In  reply  to  a  question  asked  by  a  firm  of  solicitors,  the  Foreign  and 
Commonwealth  Office  wrote  on  6  January  1982  in  part: 

I  can  confirm  that  the  UK  practice  as  regards  the  recognition  of  states  still 
continues  and  that  the  Foreign  and  Commonwealth  Office,  if  asked  by  the  Court 
or  jointly  by  the  parties,  would  be  prepared  to  provide  information  for  the 
purpose  of  legal  proceedings  on  whether  a  particular  entity  is  recognised  by  Her 
Majesty’s  Government  in  the  UK  as  an  independent  sovereign  state.  For  the  sake 
of  completeness  of  information  on  our  change  of  policy  over  recognition  of 
Governments,  I  would  draw  your  attention  not  only  to  the  statement  in  the 
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Commons  on  25  April  1980  and  in  the  Lords  on  28  April  1980  [UKMIL  1980, 
P-  367].  but  also  to  the  Written  Answer  given  by  the  Lord  Privy  Seal  on  23  May 
1980  [UKMIL  1980,  p.  368].  (Text  provided  by  the  Foreign  and  Commonwealth 
Office) 


Part  Three:  I.  B.  2.  Subjects  of  international  law — States — recognition — 
recognition  of  Governments 

In  reply  to  a  question,  the  Lord  Privy  Seal  wrote: 

Since  1950  Her  Majesty’s  Government  have  dealt  with  the  Government  of  the 
People’s  Republic  of  China  as  the  sole  legal  Government  of  China.  Her  Majesty’s 
Government  have  no  official  contact  with  authorities  in  Taiwan.  (H.C.  Debs.,  vol. 
17,  Written  Answers,  col.  279:  8  February  1982) 


On  19  April  1982,  the  Foreign  and  Commonwealth  Office  addressed  the 
following  letter  to  the  Chancery  Registrar  at  the  Royal  Courts  of  Justice: 

Bank  Saderat  Iran  v.  Farshneshani  1981  B  2477 

I  am  directed  by  the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs 
to  reply  to  your  letter  of  6  April,  in  which  you  ask  me  for  a  certificate  in  answer  to 
the  following  question:  — 

‘Has  Her  Majesty’s  Government  granted  any  recognition  to  the  Government 
of  the  Islamic  Republic  of  Iran  and  if  so,  when  was  such  recognition  granted 
and  was  it  granted  de  jure  or  de  facto}’ 

I  am  to  inform  you  that  Her  Majesty’s  Government  recognised  the  Govern¬ 
ment  of  the  Islamic  Republic  of  Iran  de  jure  on  13  February  1979.  This  occurred 
before  the  decision  of  Her  Majesty’s  Government,  announced  in  the  House  of 
Commons  on  25  April  1980,  and  in  the  House  of  Lords  on  28  April  1980,  and 
subsequently  referred  to  in  the  House  of  Commons  in  a  written  answer  given 
by  the  then  Lord  Privy  Seal  on  23  May  1980,  to  the  effect  that  Her  Majesty’s 
Government  would  no  longer  accord  recognition  to  Governments.  (Text  pro¬ 
vided  by  the  Foreign  and  Commonwealth  Office) 

[. Editorial  note :  The  case  to  which  this  letter  refers  is  briefly  reported  in 
[1982]  Commercial  Law  Reports  in.  The  issue  was  whether  the  court 
could  examine  the  validity  in  Iranian  law  of  confiscatory  legislation 
promulgated  in  June  1979  by  the  Islamic  Government  of  Iran  in  respect 
of  property  and  persons  located  in  Iran.  Nourse  J.  held  that  he  could  not 
question  the  validity  of  the  legislation  but  he  concluded: 

This  is  subject  to  evidence  that  HM  Government  has  accorded  de  facto 
recognition  to  the  Government  of  Iran.  It  appears  that  this  took  place  before  the 
Law  of  Nationalisation  of  Banks  was  passed  on  7  June  1979,  but  on  the  authorities 
it  would  appear  that  the  date  is  not  material  provided  that  recognition  exists 
today.  I  will  direct  a  request  to  be  made  in  the  usual  form  for  a  certificate  from  the 
Secretary  of  State  for  Foreign  and  Commonwealth  Affairs.  Subject  to  the  pro¬ 
duction  of  that  certificate  I  propose  to  give  judgment  for  the  Plaintiff  Bank.] 
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In  reply  to  the  question  what  relations  existed  between  Her  Majesty’s 
Government  and  the  Government  of  Afghanistan,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

Her  Majesty’s  Government  do  not  regard  the  Karmal  regime  as  a  Government 
and  therefore  do  not  deal  with  it  as  a  Government.  (H.C.  Debs.,  vol.  23,  Written 
Answers,  col.  J39:  5  May  1982) 

In  the  course  of  replying  to  a  question  about  the  treatment  in 
Afghanistan  of  Dr.  Pinder-Wilson,  a  British  subject  detained  in  prison, 
the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord  Belstead, 
stated: 

.  .  .  we  do  not  regard  the  Karmal  regime  as  a  Government,  but  this  does  not  affect 
our  ability  to  make  consular  representations  in  Kabul.  We  have  indeed  our  repre¬ 
sentative  in  the  Embassy;  he  is  a  Counsellor,  and  he  is  in  touch  with  the  Ministry 
of  Foreign  Affairs  of  Afghanistan.  (H.L.  Debs.,  vol.  432,  col.  459:  2  July  1982) 


In  reply  to  a  question  about  the  recognition  of  the  Cambodian  coalition 
as  the  legitimate  representative  of  that  country,  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

Since  April  1980  it  has  been  our  policy  to  recognise  States  rather  than 
Governments.  The  question  of  recognition  does  not,  therefore,  as  such  arise. 
(H.C.  Debs.,  vol.  28,  Written  Answers,  col.  492:  27  July  1982) 


Part  Three:  I.  B.  5.  Subjects  of  international  law — States — recognition — 
non-recognition 

(See  also  Part  Three:  III.  D.  (statement  of  26  April  1982),  below) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Her  Majesty’s  Government  do  not  recognise  Taiwan  as  a  State  nor  the 
Nationalist  authorities  in  Taiwan  as  a  Government,  and  United  Kingdom  visas 
cannot  be  granted  on  Taiwan  passports.  Persons  from  Taiwan  are  therefore 
requested  to  sign  a  declaration  of  identity  for  visa  purposes  on  which  United 
Kingdom  visas  can  be  endorsed.  (H.C.  Debs.,  vol.  17,  Written  Answers,  cols. 
2jg-8o\  8  February  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

As  far  as  we  know  the  following  countries  accord  either  de  facto  or  de  jure 
diplomatic  status  to  the  local  office  of  the  Palestine  Liberation  Organisation: 
Algeria,  Bahrain,  Iraq,  Jordan,  Kuwait,  Morocco,  Qatar,  Somalia,  Sudan, 
Tunisia,  United  Arab  Emirates,  Yemen  Arab  Republic,  People’s  Democratic 
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Republic  of  \emen,  Angola,  Ethiopia,  Gambia,  Guinea,  Guinea-Bissau,  Kenya, 
Mali,  Mozambique,  Senegal,  Tanzania,  Cuba,  Afghanistan,  Bangladesh,  China, 
India,  Iran,  Laos,  Pakistan,  Sri  Lanka,  Vietnam,  Bulgaria,  Czechoslovakia, 
German  Democratic  Republic,  Hungary,  Poland,  Romania,  Soviet  Union, 
Yugoslavia,  Cyprus,  Greece,  Malta,  Turkey. 

We  do  not  accord  diplomatic  status  to  the  Palestine  Liberation  Organisation  or 
its  representatives  in  London  or  elsewhere.  Her  Majesty’s  ambassadors  all  know 
our  policy  on  this  matter.  (H.C.  Debs.,  vol.  19,  Written  Answers,  col.  427: 
10  March  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  Saharan  Arab  Democratic  Republic,  whose  membership  of  the  Organisa¬ 
tion  of  African  Unity  is  still  under  debate  within  the  organisation,  is  not  recog¬ 
nised  by  Her  Majesty’s  Government.  We  recognise  the  other  50  independent 
African  countries  which  are  members  of  the  Organisation  of  African  Unity. 
(H.C.  Debs.,  vol.  27,  Written  Answers,  col.  130:  7  July  1982) 


In  reply  to  an  enquiry  from  solicitors  concerning  the  attitude  of  Her 
Majesty’s  Government  to  authorities  in  Taiwan,  the  Foreign  and  Com¬ 
monwealth  Office  wrote  on  20  July  1982  that  ‘Her  Majesty’s  Government 
did  not  recognize  Taiwan  as  a  State  nor  did  they  have  dealings  with  the 
authority  existing  there  on  a  government  to  government  basis’.  It  added 
that  ‘it  would  not  be  right  for  this  Office  to  express  a  view  on  what,  in 
connection  with  the  particular  case  with  which  your  client  is  interested, 
the  legal  consequences  of  this  position  might  be.’  (Information  provided 
by  the  Foreign  and  Commonwealth  Office) 


In  reply  to  a  question,  the  Minister  of  State  for  Trade  wrote  in  part: 

Neither  the  British  Government  nor  any  other  Government  recognises  the 
‘independent’  homelands  within  South  Africa’s  borders  as  sovereign  States. 
(H.C.  Debs.,  vol.  29,  Written  Answers,  col.  271:  25  October  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Home  Office,  wrote: 

We  have  received  no  representation  during  the  last  six  months  regarding  the 
admission  to  the  United  Kingdom  of  North  Koreans. 

The  immigration  rules  provide  that  a  person  who  produces  a  passport  or  travel 
document  issued  by  a  Government  who  are  not  recognised  by  Her  Majesty’s 
Government  may  be  refused  entry  on  that  ground  alone.  Her  Majesty’s  Govern¬ 
ment  do  not  recognise  North  Korea  as  a  State  and  applications  for  entry  will 
therefore  generally  be  refused.  (H.C.  Debs.,  vol.  29,  Written  Answers,  col.  280 : 
25  October  1982) 
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In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

Because  of  the  exceptional  circumstances  in  Korea,  arising  in  part  from  the 
involvement  of  the  United  Nations  in  the  Korean  question,  recognition  of  North 
Korea  as  a  State  would  not  be  appropriate.  (H.C.  Debs.,  vol.  32,  Written 
Answers,  cols.  30-1 :  15  November  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  United  Kingdom,  like  all  other  countries  except  South  Africa,  do  not 
recognise  T ranskei,  Bophuthatswana,  Venda  and  Ciskei  as  independent,  sovereign 
States.  British  officials  therefore  do  not  have  any  dealings  with  anyone  who 
purports  to  represent  their  so-called  ‘Governments’.  (H.C.  Debs.,  vol.  34, 
Written  Answers,  col.  ng:  14  December  1982) 


Part  Three:  I.  C.  1.  Subjects  of  international  law — States — types  of 
States — unitary  States,  federal  States  and  confederations 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  subject  of  the 
relationship  of  Senegambia  with  the  Commonwealth,  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  Lord 
Trefgarne,  stated: 

.  .  .  the  agreement  establishing  the  confederation  of  Senegambia  states  clearly  that 
each  country  is  to  maintain  its  independence  and  sovereignty.  President  Jawara 
has  said  that  the  confederation  will  not  compromise  any  of  the  agreements  which 
link  the  Gambia  to  Great  Britain  and  the  rest  of  the  Commonwealth.  (H.L  Debs., 
vol.  427,  col.  745:  22  February  1982) 


Part  Three:  I.  C.  4.  Subjects  of  international  law — types  of  States — 
dependent  States 

(See  also  Part  One:  II.  B.,  above  and  Part  Three:  I.  E.,  Part  Three: 
II.  B.  3.  (written  answer  of  3  March  1982),  Part  Four:  I.,  Part  Four:  VII., 
and  Part  Eight:  II.  A.  (material  on  the  Falkland  Islands),  below) 

In  reply  to  the  question  in  what  ways  the  sovereign  base  areas  of  Cyprus 
do  not  have  the  status  of  a  Crown  colony,  the  Lord  Privy  Seal  wrote: 

Article  1  of  [the]  Treaty  of  Establishment  provided  that  the  base  areas  should 
remain  under  United  Kingdom  sovereignty.  A  corresponding  provision  is  in 
section  i(i)  of  the  Cyprus  Act  i960.  These  documents  define  the  legal  status  of  the 
bases.  However,  in  a  declaration  regarding  their  administration,  transmitted  to  the 
Government  of  Cyprus  on  independence,  Her  Majesty’s  Government  declared 
their  intention  not  to  develop  the  bases  for  other  than  military  purposes  and  not  to 
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set  up  and  administer  ‘colonies’:  this  is  reflected  in  the  fact  that  responsibility  for 
their  administration  rests  with  the  Secretary  of  State  for  Defence.  (H.C.  Debs., 
vol.  16,  Written  Answers,  cols.  137-8 :  20  January  1982) 


In  reply  to  a  question,  the  Minister  of  State  for  the  Armed  Forces  wrote 
in  part: 

The  Channel  Islands  and  Isle  of  Man  are  dependencies  of  the  Crown.  The 
Crown  is  responsible  for  their  external  defence  and  they  benefit  from  the  United 
Kingdom’s  membership  of  NATO.  (H.C.  Debs.,  vol.  17,  Written  Answers,  col. 
284:  8  February  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

Her  Majesty’s  Government  administers  Pitcairn,  whose  community  is  largely 
self-sufficient,  through  the  Governor  and  his  Commissioner.  (H.L.  Debs.,  vol. 
427,  cols.  926-7:  23  February  1982) 


During  discussion  in  a  Standing  Committee  of  the  House  of  Commons 
on  the  Oil  and  Gas  (Enterprise)  Bill,  the  Minister  of  State,  Department  of 
Energy,  Mr.  Hamish  Gray,  made  reference  to  the  period  before  the  enact¬ 
ment  of  the  Continental  Shelf  Act  1964  and  continued: 

The  constitutional  arrangements  in  force  at  the  time  would  have  allowed  the 
Isle  of  Man  and  Northern  Ireland  to  claim  the  resources  in  their  part  of  the 
Continental  Shelf.  In  1964  it  was  mutually  agreed,  first,  that  they  would  forgo 
their  claim;  secondly,  that  Her  Majesty’s  Government  would  administer  the 
common  licensing  regime  for  the  whole  Continental  Shelf  of  the  United  Kingdom 
and  the  Isle  of  Man;  and  thirdly,  that  the  Isle  of  Man  would  receive  a  share  of 
proceeds  from  the  Continental  Shelf  licences.  That  was  negotiated  at  the  time. 

The  proceeds  are  royalties,  initial  and  periodic  payments  for  licences,  and 
application  fees.  A  formal  agreement  was  entered  into  by  the  United  Kingdom 
and  the  Isle  of  Man  in  1966  under  which  those  proceeds  are  shared  relative  to 
the  respective  levels  of  population.  The  arrangements  were  given  parliamentary 
authority  by  the  Miscellaneous  Financial  Provisions  Act  1968.  The  proceeds 
represent  the  total  of  the  Isle  of  Man  share  arising  from  oil  and  gas  exploration  on 
the  Continental  Shelf,  and  do  not  form  part  of  the  common  purse  arrangements 
with  the  Isle  of  Man.  The  1966  agreement  with  the  Isle  of  Man  does  not  refer  to 
taxes,  and  the  Isle  of  Man  does  not  receive  a  share  of  petroleum  revenue  tax. 

.  .  .  The  precise  boundary  of  the  United  Kingdom  Continental  Shelf  adjacent 
to  the  Channel  Islands  remains  to  be  agreed  with  France.  It  has  therefore  been 
decided  to  defer  consideration  of  the  possibility  of  sharing  licence  proceeds  with 
the  Channel  Islands  until  the  final  line  of  the  boundary  has  been  settled.  (H.C. 
Debs.,  1981-2,  Standing  Committee  E,  cols.  1106-7:  16  March  1982) 
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Mr.  Gray  then  made  reference  to  the  clause  in  the  Bill  which  dealt  with 
the  Isle  of  Man  and  Northern  Ireland.  He  stated: 

The  clause  clarifies  the  expression  ‘proceeds  from  petroleum  licences’  in  section 
2  of  the  Miscellaneous  Financial  Provisions  Act  1968.  That  section  specifies  the 
basis  on  which  the  revenue  derived  from  petroleum  licences  granted  for  the 
United  Kingdom  Continental  Shelf  is  to  be  shared  with  the  Governments  of 
Northern  Ireland  and  the  Isle  of  Man.  The  shares  are  determined  on  a  per  capita 
basis,  and  the  sharing  arrangements  entered  into  in  1965  [sic]  recognise  that 
Northern  Ireland  and  the  Isle  of  Man  agreed  not  to  pursue  their  claims  to  the 
resources  of  areas  of  the  shelf  beyond  the  territorial  waters  adjacent  to  their  coast¬ 
lines.  (Ibid.,  cols.  1107-8) 

In  reply  to  the  question  whether  the  abolition  of  the  Northern  Ireland 
legislature  and  change  in  Northern  Ireland’s  constitutional  status  had 
resulted  in  the  entitlement  of  Northern  Ireland  going  into  the  Secretary 
of  State’s  account  or  being  held  in  limbo,  Mr.  Gray  stated: 

The  amount  of  payment  to  Northern  Ireland  is  unchanged.  The  legislative 
change  to  which  the  hon.  Gentleman  referred  does  not  affect  the  payments.  (Ibid., 
col.  1 108) 

[Editorial  note :  On  20  December  1976,  the  Minister  of  State,  Department 
of  Energy,  in  reply  to  a  question  about  oil  and  gas  resources  under  the  sea 
around  the  Isle  of  Man,  wrote: 

The  arrangements,  which  date  from  an  agreement  reached  in  1966,  are  set  out 
in  Section  2  of  the  Miscellaneous  Financial  Provisions  Act  1968.  The  agreement 
does  not  apply  to  the  territorial  waters  around  the  island  in  respect  of  which  the 
Isle  of  Man  Government  are  entitled  to  all  the  revenues.  (H.C.  Debs.,  5th  series, 
vol.  923,  Written  Answers,  cols.  ig-20)\ 

In  reply  to  a  member  of  the  public  who  wrote  to  enquire  about  the  Isle 
of  Man  arrangement  mentioned  by  Mr.  Gray,  the  Department  of  Energy 
wrote  on  21  December  1982: 

The  arrangements  for  sharing  proceeds  from  UK  Continental  Shelf  licences 
were  first  considered  when  the  Continental  Shelf  Act  1964  was  being  drafted.  As 
you  may  know,  the  Act  was  passed  to  enable  the  United  Kingdom  to  regulate  and 
benefit  from  the  exploitation  of  the  UK  Continental  Shelf  (UKCS). 

The  Act  provides  inter  alia  for  Orders  in  Council  to  be  made  to  designate  the 
areas  within  which  the  UK’s  rights  under  the  Convention  on  the  Continental 
Shelf  are  to  be  exercised.  Whilst  it  was  recognised  that  certain  parts  of  the  area 
claimed  by  the  U  K  in  1 964  were  so  claimed  by  virtue  of  the  geographic  position  of 
Northern  Ireland  and  the  Isle  of  Man,  it  was  nonetheless  considered  appropriate 
to  treat  the  UKCS  as  one  indivisible  area  rather  than  attempt  to  divide  it  into 
separate  areas  in  respect  of  Great  Britain,  Northern  Ireland  and  the  Isle  of  Man. 
That  said,  it  was  accepted  that  a  reasoned  argument  could  be  advanced  for  a  claim 
by  Northern  Ireland  and  the  Isle  of  Man  to  resources  in  those  parts  of  the 
Continental  Shelf  claimed  by  virtue  of  the  position  of  those  territories.  It  was 
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agreed  that  H1YIG  would  examine  the  possibility  of  making  arrangements  to 
ensure  that  some  benefit  accrued  to  Northern  Ireland  and  the  Isle  of  Man  from  the 
exploitation  of  the  LTKCS.  This  was  the  mutual  agreement  to  which  the  Minister 
of  State  referred  in  the  Standing  Committee  on  23  March  1982. 

It  was  subsequently  agreed  by  the  relevant  Departments  in  Whitehall,  and 
respectively  the  relevant  authorities  in  Northern  Ireland  and  the  Isle  of  Man,  that 
each  of  the  latter  should  receive  a  proportion  of  the  proceeds  accruing  to  the  UK 
under  licences  granted  by  the  (then)  Minister  of  Power  to  search  and  bore  for  and 
get  petroleum  in  the  designated  areas  of  the  LTKCS.  The  agreement  referred  only 
to  petroleum  resources.  'Proceeds’  in  this  context  comprise  application  fees, 
licence  rentals  and  royalty.  The  proportion  to  be  paid  is  calculated  on  the  basis  of 
the  comparative  populations  of  the  UK  and,  respectively,  Northern  Ireland  and 
the  Isle  of  Man.  The  arrangements  were  agreed  with  the  Government  of  the  Isle 
of  Man  by  means  of  an  exchange  of  letters  in  1966;  we  believe  there  was  also  a 
similar  exchange  of  letters  in  respect  of  Northern  Ireland. 

The  arrangements  were  given  statutory  authority  by  Section  2  of  the  Miscel¬ 
laneous  Financial  Provisions  Act  1968.  (Text  provided  by  the  recipient) 

In  a  speech  to  the  Security  Council  on  21  May  1982,  the  United  King¬ 
dom  representative,  Sir  Anthony  Parsons,  stated: 

The  Linked  Nations  has  accepted  since  1945  that  the  Falklands  are  a  Non- 
Self-Governing  Territory  and  that  the  United  Kingdom  is  the  Administering 
Authority.  We  have  co-operated  with  the  Committee  of  24,  which  has  reviewed 
the  situation  in  the  Falklands  every  year,  annually.  Last  year  the  General 
Assembly  asked  the  Committee  to  keep  the  situation  under  review  and  to  report  to 
the  thirty-seventh  session.  We  have  fulfilled  our  obligations  under  Article  73. 
We  have  introduced  political  advances — a  Legislative  Council  and  an  Executive 
Council,  both  with  elected  members.  We  are  not  prepared  to  turn  back  the  clock 
and  see  those  bodies  abolished.  (S/PV.  2360,  p.  42) 

In  reply  to  the  question  what  arrangements  exist  for  part  of  the  United 
States  of  America  $23  million  loan  from  the  World  Bank  to  the  Caribbean 
Development  Bank  to  be  made  available  for  on-lending  to  British  depen¬ 
dencies  in  the  Caribbean,  the  Minister  for  Overseas  Development  wrote: 

The  World  Bank  loan  is  available  to  finance  investment  projects  in  any  of  the 
CDB’s  regional  member  countries,  including  those  that  are  British  dependencies. 

Before  a  sub-loan  can  be  made  to  a  British  dependency,  Her  Majesty’s  Govern¬ 
ment  are  required  to  guarantee  to  reimburse  the  World  Bank  in  full  in  the  event  of 
any  default  on  the  repayment.  Such  guarantees  are  given  under  section  8  of  the 
Overseas  Development  and  Co-operation  Act  1980.  An  agreement  declaring  our 
intention  to  guarantee  such  sub-loans,  subject  to  certain  conditions,  has  recently 
been  concluded  with  the  World  Bank.  We  have  in  turn  been  given  an  undertaking 
by  the  CDB  that  they  will  reimburse  Her  Majesty’s  Government  in  the  event  of 
a  guarantee  being  called. 

There  have  been  no  proposals  so  far  for  sub-loans  from  the  World  Bank  loan  to 
British  dependencies.  (H.C.  Debs.,  vol.  26,  Written  Answers,  col.  6:  21  June 
1982) 
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In  the  course  of  a  letter  dated  23  June  1982  addressed  to  the  President 
of  the  Security  Council,  the  Permanent  Representative  of  the  United 
Kingdom  to  the  United  Nations,  Sir  Anthony  Parsons,  wrote: 

Argentina  also  violated  the  rights  of  the  Falkland  Islanders  (a  permanent 
population  of  British  descent  and  nationality)  under  Article  73  of  the  Charter. 

(S/15249) 

In  reply  to  a  question,  the  Prime  Minister  wrote: 

The  powers  of  the  civil  commissioner  and  the  military  commissioner  in  the 
Falkland  Islands  and  the  dependencies  are  specified  in  the  Falkland  Islands  and 
Dependencies  (Interim  Administration)  Order  1982,  which  was  made  on  18  June 
1982  and  laid  before  Parliament  on  the  same  day.  Broadly  speaking,  the  civil 
commissioner  will  exercise  the  functions  formerly  exercised  by  the  governor, 
except  that  on  matters  of  defence  or  internal  security  he  will  act  in  accordance  with 
the  advice  given  by  the  military  commissioner.  (H.C.  Debs.,  vol.  26,  Written 
Answers,  col.  2ig :  28  June  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  arrangements  for  the  future  administration  of  South  Georgia  and  the 
South  Sandwich  Islands  are  set  out  in  the  Falkland  Islands  and  Dependencies 
(Interim  Administration)  Order  1982,  which  was  made  on  18  June  1982  and  laid 
before  Parliament  the  same  day.  (H.C.  Debs.,  vol.  26,  Written  Answers,  col.  334: 
30  June  1982) 


In  a  booklet,  The  Falkland  Islands —  The  Facts  (revised  edition  pub¬ 
lished  by  the  Foreign  and  Commonwealth  Office  in  July  1982),  it  was 
written: 

Falkland  Islands  Constitution 

The  Falkland  Islands  Legislative  and  Executive  Councils  were  first  formed 
during  the  nineteenth  century.  In  1949  and  1977  the  Constitution  was  revised  to 
increase  the  number  of  elected  Councillors,  elections  being  based  on  universal 
adult  suffrage.  The  1977  Constitution  lowered  the  voting  age  from  21  to  18.  An 
interim  Order  of  June  1982  suppressed  the  office  of  Governor  and  vested  his 
powers  in  a  Civil  Commissioner.  The  Islands  are  administered  by  the  Civil 
Commissioner,  who  is  the  personal  representative  of  the  Crown,  advised  by  an 
Executive  Council.  This  consists  of  two  elected  and  two  ex  officio  members  of  the 
Legislative  Council  and  two  nominated  members.  On  defence  and  internal 
security  the  Civil  Commissioner  acts  on  the  advice  of  a  Military  Commissioner. 
The  Legislative  Council,  composed  of  six  elected  and  two  ex  officio  members,  has 
the  power  ‘to  make  laws  for  the  peace,  order  and  good  government’  of  the 
territory.  It  is  concerned  with  the  day-to-day  running  and  administration  of  the 
Islands,  their  trade,  general  development,  social  services  and  education.  Any 
member  of  the  Council  may  introduce  a  bill  or  propose  a  motion;  legislation  is 
passed  by  a  simple  majority,  (p.  10) 
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In  reply  to  a  question,  the  Prime  Minister  wrote: 

The  Channel  Islands  and  the  Isle  of  Man  are  internally  self-governing 
dependencies  of  the  Crown.  The  Linked  Kingdom  Government  is  directly 
responsible  for  their  foreign  relations  and  external  defence  and  consults  the 
islands  about  these  matters  as  appropriate.  All  island  legislation  requires  Royal 
Assent.  The  Crown  acts  through  the  Privy  Council,  and  my  right  hon.  Friend  the 
Home  Secretary  is  the  Privy  Councillor  primarily  responsible  for  matters  relating 
to  the  islands.  The  Crown  has  ultimate  responsibility  for  their  good  government, 
but  otherwise  the  islands  have  virtually  full  control  over  their  own  internal  affairs. 
The  circumstances  which  might  justify  the  exercise  of  the  United  Kingdom’s 
paramount  powers  to  intervene  in  the  internal  affairs  of  the  islands  in  the  interest 
of  good  government  cannot  readily  be  defined,  but  are  likely  to  be  very  rare.  (H.C. 
Debs.,  vol.  29,  Written  Answers,  col.  175:  21  October  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

Her  Majesty’s  Government’s  general  policy  is,  where  independence  is  a  feasible 
option,  to  give  help  and  encouragement  to  those  dependent  territories  which  wish 
to  become  independent  whilst  not  forcing  independence  on  those  which  do  not 
want  it.  (H.C.  Debs.,  vol.  32,  Written  Answers,  col.  iig:  16  November  1982) 

In  reply  to  a  question  on  the  subject  of  the  duties  and  responsibilities 
of  the  lieutenant  governors  of  Jersey,  Guernsey  and  the  Isle  of  Man,  the 
Minister  of  State,  Home  Office,  wrote: 

The  lieutenant  governors  are  the  representatives  of  Her  Majesty  in  each  island. 
They  are  also  the  official  channel  of  communication  between  the  United  Kingdom 
and  the  island  authorities.  Their  executive  functions  include  the  issue  of  pass¬ 
ports,  the  control  of  immigration  and  the  grant  of  naturalisation.  The  lieutenant 
governor  of  Jersey  is  a  member  of  the  States.  The  lieutenant  governor  of  the 
Isle  of  Man  presides  over  Tynwald  and  is  the  executive  head  of  the  island 
administration. 

There  is  no  special  procedure  for  maintaining  communications  with  the  Home 
Office,  which  is  conducted  through  the  ordinary  channels.  (H.C.  Debs.,  vol.  33, 
Written  Answers,  col.  45:  29  November  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  provisions  of  the  lease  under  which  the  United  States  enjoys  facilities  on 
Ascension  Island  are  contained  in  the  agreement  of  25  June  1956  (Cmnd.  9810) 
and  other  related  exchanges  of  Notes  .  .  . 

The  answers  to  my  hon.  Friend’s  questions  are  as  follows: 

(a)  The  original  agreement  remained  in  force  until  20  July  1975  and  has 
continued  on  a  year  to  year  basis. 

(b)  The  sites  are  provided  free  from  all  rents  and  charges  to  the  Government  of 
the  United  States  of  America  under  article  XXIII  of  the  agreement. 
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(c)  The  agreement  continues  on  a  year  to  year  basis. 

( d )  British  Service  personnel  have  free  access  to  the  sites.  Access  by  un¬ 
authorised  civilians  and  private  citizens  is  restricted  under  article  IV(2)  of  the 
1956  agreement.  (H.C.  Debs.,  vol.  33,  Written  Answers,  col.  J49:  30  November 
1982) 

In  the  course  of  a  debate  on  the  subject  of  dependent  territories,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  Mr.  Cranley 
Onslow,  stated: 

.  .  .  my  hon.  Friend  the  Member  for  Hazel  Grove  (Mr.  Arnold)  has  done  us  a 
service  in  drawing  attention  to  an  important  article  of  the  United  Nations  charter 
and  the  obligations  that  it  lays  upon  the  United  Kingdom  as  a  country  which 
retains  responsibility  for  administering  a  number  of  dependent  territories.  We  do 
not  have  as  many  as  we  once  did,  but  we  still  have  responsibilities. 

My  hon.  Friend  .  .  .  drew  attention  to  the  various  features  of  article  73  and,  in 
particular,  to  the  importance  of  the  interests  of  the  peoples  of  the  territories  in 
question.  The  article  requires  administering  powers  to  transmit  regularly  to  the 
Secretary  General  of  the  United  Nations  information  about  the  economic,  social 
and  educational  conditions  in  the  territories  for  which  they  are  responsible. 

The  British  Government  base  the  administration  of  dependent  territories 
squarely  on  the  relevant  provisions  of  the  United  Nations  charter.  The  obliga¬ 
tions  laid  upon  us  by  article  73  are  among  the  chief  of  these.  I  couple  with  that 
article  the  principle  of  equal  rights  and  self-determination  of  peoples,  which  is 
to  be  found  in  paragraph  2  of  article  1. 

The  British  Government  and  British  Parliament,  rather  than  the  United 
Nations,  are  responsible  for  taking  decisions  about  British  dependent  territories. 
From  time  to  time,  we  have  had  to  dissociate  ourselves  from  views  expressed 
by  the  United  Nations.  For  instance,  we  had  to  resist  the  suggestion  that 
independence  is  the  only  permissible  end  of  constitutional  evolution,  whatever 
the  size  or  situation  of  a  particular  territory.  We  were  unable  to  support  resolution 
1514 — the  declaration  on  the  granting  of  independence  to  colonial  countries  and 
peoples — which  was  adopted  by  the  General  Assembly  in  i960  with  its  emphasis 
on  instant  independence  for  all.  On  that,  as  on  other  occasions,  the  United 
Nations  can  be  fallible. 

We  have  co-operated  fully  with  the  United  Nations  in  its  consideration  of 
territories  for  the  administration  of  which  we  have  responsibilities.  For  some 
years  the  reports  that  we  have  rendered  under  article  73(c)  of  the  charter  have  been 
considered  by  the  special  committee  on  the  implementation  of  the  declaration  on 
the  granting  of  independence  to  colonial  countries  and  peoples.  The  committee 
is  more  commonly  known  as  the  committee  of  24. 

We  are  no  longer  a  member  of  that  committee,  but  we  co-operate  fully  with  it 
in  its  consideration  of  our  remaining  dependent  territories.  Our  officials  have 
appeared  before  it  to  answer  questions.  We  have  welcomed  visiting  missions 
appointed  by  the  committee  to  acquire  first-hand  knowledge  of  dependent  terri¬ 
tories.  We  believe  that  it  is  advantageous  to  the  peoples  of  the  territories  that  the 
United  Nations  should  possess  an  accurate  and  informed  view  of  conditions.  The 
reports  by  the  committee  of  24  to  the  General  Assembly  generally  have  been 
balanced  and  objective. 
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My  hon.  Friend  ...  is  right  to  urge  that  we  should  continue  to  lay  emphasis  on 
the  relevance  of  key  principles  and  articles  of  the  United  Nations  charter  to  our 
administration  of  our  dependent  territories  and  on  the  continuity  of  British  policy 
based  on  the  charter.  I  can  assure  the  House  that  we  shall  be  glad  to  do  so.  (H.C. 
Debs.,  vol.  34,  cols.  647-50:  17  December  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  constitutional  conference  for  Saint  Christopher  and  Nevis  was  held  in 
London  from  7  to  16  December  under  my  chairmanship. 

The  purpose  of  the  conference  was  to  seek  agreement  on  the  terms  of  a  new 
constitution  for  the  independent  State.  The  document  before  the  conference 
was  the  draft  constitution  prepared  by  the  Government  of  Saint  Christopher 
and  Nevis.  This  embodied  proposals  which  were  published  in  July  1982, 
subsequently  discussed  fully  in  the  Associated  State  and  approved  by  the  State’s 
House  of  Assembly  in  October. 

The  conference  produced  a  report  which  is  a  thoroughly  considered  basis  for  a 
constitution.  The  report,  which  was  signed  at  Lancaster  House  on  16  December, 
will  be  published  as  a  White  Paper  in  the  United  Kingdom  and  presented  to 
Parliament.  I  believe  it  faithfully  represents  the  views  expressed  by  the  par¬ 
ticipants  at  the  Conference. 

If  the  revised  draft  constitution  is  approved  by  the  Saint  Christopher  and  Nevis 
House  of  Assembly,  a  draft  Order  in  Council  terminating  the  status  of  Associated 
Statehood  will  be  laid  before  both  Houses  of  the  British  Parliament  for  approval 
before  it  is  submitted  to  Her  Majesty  in  Council.  The  timing  of  the  laying  of  the 
order  will  depend  on  action  by  the  State’s  House  of  Assembly  but  I  would  expect 
to  present  it  before  the  Whitsun  Recess.  I  hope  it  will  be  possible  to  complete  the 
constitutional  processes  in  time  for  Saint  Christopher  and  Nevis  to  achieve 
independence  in  September  1983. 

I  regret  that  members  of  the  Opposition  delegation  for  Saint  Christopher  and 
Nevis  felt  that  the  proposals  which  they  put  before  the  conference  were  not 
adequately  discussed  and  that  this  led  them  to  leave  the  conference  on  two 
occasions.  I  believe  that  their  criticisms  of  the  manner  in  which  the  conference 
was  being  conducted  were  unjustified.  When  presented  with  reasoned,  careful 
and  constructive  criticisms  of  their  draft  constitution,  the  Saint  Christopher  and 
Nevis  Government  delegation  showed  that  it  was  prepared  to  go  a  considerable 
way  towards  meeting  the  Opposition’s  point  of  view.  The  Opposition  had  full 
opportunity  to  present  their  own  proposals  as  well  as  to  comment  in  detail  on  the 
draft  constitution  before  the  conference. 

The  Opposition  delegation  did  not  sign  the  conference  report.  The  history  of 
constitutional  conferences  for  Associated  States  shows  that  it  is  not  unusual  for 
an  Opposition  party  not  to  endorse  a  draft  constitution.  Such  a  situation  cannot, 
however,  be  regarded  as  amounting  to  a  bar  to  progress  to  independence.  In  the 
case  of  the  last  Associated  State  to  achieve  independence,  Antigua  and  Barbuda, 
the  Opposition  party  participated  in  the  constitutional  conference  in  December 
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1980,  criticized  the  draft  constitution  and  did  not  sign  the  report.  In  1978  the 
St.  Vincent  Opposition  parties  did  not  attend  the  constitutional  conference. 
(H.C.  Debs.,  vol.  34,  Written  Answers,  col.  328:  20  December  1982) 


Part  Three:  I.  D.  1.  Subjects  of  international  law — States — formation, 
continuity  and  succession  of  States — identity,  continuity  and  succession 

In  a  letter  dated  9  November  1982  addressed  to  the  Secretary  General  of 
the  United  Nations,  the  United  Kingdom  Permanent  Representative,  Sir 
John  Thomson,  wrote: 

Following  the  attainment  of  independence  by  Belize,  I  have  the  honour,  on 
instructions  from  the  Government  of  the  United  Kingdom,  to  make  the  following 
declaration. 

The  Government  of  the  United  Kingdom  hereby  declare  that,  when  Belize 
became  an  independent  sovereign  State  on  21  September  1981,  the  Government 
of  the  United  Kingdom  ceased  to  have  the  obligations  and  rights  they  formerly 
had,  as  the  authority  responsible  for  the  administration  of  Belize,  by  virtue  of  any 
international  instrument  applying  to  Belize.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office) 


Part  Three:  I.  E.  Subjects  of  international  law — States — self-determination 

In  the  course  of  a  debate  on  2  February  1982  on  the  subject  of  the 
occupied  Arab  territories,  held  in  the  ninth  emergency  special  session  of 
the  General  Assembly  of  the  United  Nations,  the  Belgian  representative, 
speaking  on  behalf  of  the  ten  member  States  of  the  European  Community, 
including  the  United  Kingdom,  stated: 

The  Ten  have  frequently  cautioned  Israel  by  reminding  it  of  the  need  to  reduce 
tension  in  the  region  and  to  promote  confidence  in  order  to  create  a  favourable 
climate  in  which  to  seek  a  peace  settlement.  Such  a  settlement  must  be  based  on 
two  essential  principles:  the  right  of  all  States  of  the  region,  including  Israel,  to 
existence  and  security  and  the  principle  of  justice  for  all  peoples  of  the  region, 
which  implies  the  recognition  of  the  legitimate  rights  of  the  Palestinian  people, 
including  its  right  to  self-determination. 

The  Ten  have  frequently  reaffirmed  these  principles,  to  which  they  remain 
firmly  attached,  notably  in  their  Venice  Declaration  of  June  1980  and  in  their 
subsequent  statements.  (A/ES-9/PV.  5,  pp.  13-15) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

We  remain  firmly  committed  to  the  principles  of  the  Venice  declaration  as  the 
basis  for  our  policy  in  the  Middle  East.  This  calls  for  the  recognition  by  all  States 
of  Israel’s  right  to  exist  in  peace  and  security  and  for  the  recognition  by  Israel  of 
the  right  of  the  Palestinian  people  to  self-determination.  (H.C.  Debs.,  vol.  17, 
Written  Answers,  col.  152 :  3  February  1982;  see  also  H.L.  Debs.,  vol.  427,  col. 
829:  23  February  1982;  H.L.  Debs.,  vol.  429,  col.  1 1 1:  6  April  1982) 
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In  reply  to  the  question  whether  President  Mitterand’s  requirements 
for  a  Palestinian  State  expressed  in  Jerusalem  were  consistent  with  the 
European  initiative  and  thus  with  United  Kingdom  policy  in  the  Middle 
East,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

The  position  set  out  in  the  Venice  declaration  is  that  the  Palestinian  people  must 
be  placed  in  a  position,  within  the  framework  of  a  comprehensive  peace  settlement, 
to  exercise  fully  their  right  to  self-determination.  This  logically  includes  the  right 
to  a  State  if  that  is  what  the  Palestinians  determine  for  themselves,  and  we  see  no 
inconsistency  between  this  and  President  Mitterand’s  remarks  in  the  Knesset. 
(H.C.  Debs.,  vol.  19,  Written  Answers,  col.  47S:  1 1  March  1982) 


In  the  course  of  a  debate  in  the  Security  Council  of  the  United  Nations 
on  the  subject  of  the  Argentine  invasion  of  the  Falkland  Islands,  the  United 
Kingdom  representative,  Sir  Anthony  Parsons,  stated  on  3  April  1982: 

The  Foreign  Minister  of  Argentina  argued  that  the  people  of  the  Falkland 
Islands  are  not  a  population  in  international  law.  Those  1,800  or  1,900  people  are 
not  recent  arrivals  in  the  Islands.  The  vast  majority  of  them  were  born  there  to 
families  which  had  been  settled  there  for  four,  five,  six  generations  since  the  first 
half  of  the  nineteenth  century.  In  the  judgment  of  my  Government,  whether  they 
are  1,800  or  18,000  or  18  million,  they  are  still  entitled  to  the  protection  of  inter¬ 
national  law  and  they  are  entitled  to  have  their  freely  expressed  wishes  respected. 
(S/PV.  2350,  p.  72) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  same  subject, 
the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs,  Lord 
Carrington,  stated: 

.  .  .  Her  Majesty’s  Government  are  determined  to  uphold  the  right  of  the  Falkland 
Islanders  to  maintain  their  British  way  of  life  and  to  determine  their  own 
allegiance.  The  geographical  distance  and  the  small  size  of  their  community  do 
not  affect  the  applicability  to  them  of  the  principle  of  self-determination.  I  know 
the  House  will  join  with  me  in  making  clear  to  all  concerned  our  resolve  to  uphold 
the  wishes  of  the  islanders  in  the  face  of  Argentina’s  cynical  disregard  of  them. 
The  Falkland  Islands  are  British.  The  Falkland  Islanders  wish  to  be  British.  Our 
duty  is  clear.  (H.L.  Debs.,  vol.  428,  cols.  1581-2:  3  April  1982) 

In  the  course  of  a  later  debate  in  the  House  of  Commons  on  the  same 
subject,  the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs, 
Mr.  Francis  Pym,  stated: 

The  preservation  of  peace  depends  on  the  exercise  of  responsibility  and 
restraint.  It  depends  on  the  strong  not  taking  the  law  into  their  own  hands  and 
imposing  their  rule  on  the  weak.  It  depends  on  the  international  community 
supporting  the  principle  of  self-determination  and  punishing  those  who  wilfully 
and  forcibly  violate  that  principle.  It  is  the  Falkland  Islanders  who  today  are  being 
deprived  of  their  right  to  live  in  accordance  with  their  wishes.  (H.C.  Debs.,  vol. 
21,  col.  961:  7  April  1982) 
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In  a  letter  dated  1 3  April  1 982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

The  Government  of  the  United  Kingdom  has  noted  the  reference  in  the 
Argentine  letter  to  the  situation  of  the  inhabitants  of  the  Falkland  Islands.  In 
reply,  it  would  point  out  that  the  Falkland  Islanders  have  made  clear  in  free  and 
fair  elections  their  wish  to  remain  British  and  to  keep  their  present  way  of  life. 
They  have  a  right  to  self-determination  and  a  right  not  to  be  subjected  to  alien 
domination,  just  like  other  peoples,  including  those  inhabiting  other  small 
islands.  (S/14973) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  subject  of  the 
Falkland  Islands,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Belstead,  stated: 

What  I  have  just  been  saying  leads  us  to  take  account  of  another  factor  which  the 
most  reverend  Primate  the  Archbishop  of  Canterbury  recognised  as  being  of 
fundamental  importance  and  which  is  indeed  enshrined  in  the  Charter  of  the 
United  Nations — namely  the  right  of  self-determination  of  peoples.  In  this 
context  it  is  highly  relevant  that  the  inhabitants  of  the  islands,  for  whom  the 
Falklands  are  home,  have  repeatedly  made  clear  their  wish  in  the  past  that  the 
islands  should  remain  British.  (H.L.  Debs.,  vol.  429,  col.  372:  14  April  1982) 

In  a  letter  dated  20  April  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

The  people  of  the  Falkland  Islands  are  a  permanent  population,  the  majority  of 
them  being  able  to  trace  their  ancestry  on  the  Islands  back  to  1 850.  In  free  and  fair 
elections,  they  have  chosen  to  maintain  a  British  administration  in  which  they 
have  been  able  to  take  part  through  elected  representatives.  The  people  speak 
English  and  have  their  own,  British-style  culture.  They  are  not  Argentine  and 
have  expressed  the  wish  not  to  be  subjected  to  alien  domination.  The  people  have 
a  right  to  self-determination  as  guaranteed  by  the  Charter  of  the  United  Nations, 
as  well  as  by  article  1  of  the  Covenant  on  Civil  and  Political  Rights,  which  the 
United  Kingdom  ratified  on  behalf  of  the  Falkland  Islands.  (S/14988) 

In  the  course  of  a  debate  in  the  General  Assembly  of  the  United  Nations 
held  on  23  April  1982,  the  Permanent  Representative  of  the  United  King¬ 
dom,  Sir  Anthony  Parsons,  stated: 

...  let  us  examine  the  self-determination  of  peoples.  The  Charter  refers  to  equal 
rights  and  self-determination  of  peoples  as  a  fundamental  principle.  The  Declara¬ 
tion  on  friendly  relations,  adopted  by  consensus,  states  that  all  peoples  have  the 
right  freely  to  determine,  without  external  interference,  their  political  status.  And 
every  State  has  the  duty  to  respect  this  right  in  accordance  with  the  provisions  of 
the  Charter. 

The  United  Nations  Covenant  on  Civil  and  Political  Rights,  which  Britain  has 
ratified  on  behalf  of  the  Falkland  Islands,  states  at  the  very  beginning  that  all 
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peoples  have  the  right  to  self-determination.  The  Falkland  Islanders  are  a  people. 
More  than  half  of  them  can  trace  their  history  back  to  1850  on  the  Islands.  They 
are  not  transients.  They  are  not  just  arrived  from  the  United  Kingdom.  They 
have  no  home  other  than  the  Falkland  Islands.  Ninety-five  per  cent  of  them  have 
British  nationality.  The  population  may  be  small,  but  the  United  Kingdom  has 
never  laid  down  a  minimum  figure,  and  some  equally  small  populations  have  been 
accorded  the  right  of  self-determination  by  the  General  Assembly.  (A/ES-7/PV. 
17,  pp.  103-4) 

In  a  letter  dated  29  April  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

As  was  demonstrated  in  my  letter  of  28  April  concerning  the  history  of  settle¬ 
ment  on  the  Falkland  Islands  (S/15007),  the  present  inhabitants  are  a  permanent 
population  whose  roots  on  the  Islands,  in  many  cases,  go  back  seven  generations 
to  about  1850.  They  are  a  people  with  a  right  to  self-determination,  just  as  much 
as  other  peoples  now  inhabiting  countries  such  as  Argentina  and  its  neighbours. 
In  free  and  fair  elections,  the  Falkland  islanders  have  decided  upon  their  own 
interests.  Their  decision  was  to  maintain  their  present  culture  and  way  of  life. 
(S/15010) 


In  the  course  of  a  debate  in  the  House  of  Lords  on  the  subject  of  the 
territories  occupied  by  Israel,  the  Minister  of  State,  Foreign  and  Com¬ 
monwealth  Office,  Lord  Belstead,  stated: 

It  is  necessary  for  both  Israel’s  right  to  exist  in  peace  and  the  Palestinians’  right 
to  self-determination — which  are  the  two  principles  of  the  Venice  declaration — to 
be  recognised.  I  repeat  again  that  Her  Majesty’s  Government  will  be  only  too 
pleased  to  see,  ideally,  these  matters  pursued  through  the  United  Nations.  (H.L. 
Debs.,  vol.  430,  col.  119:  11  May  1982) 


In  reply  to  a  statement  communicated  from  the  Movement  of  Non- 
Aligned  Countries  by  the  representative  of  Argentina  to  the  Council  of 
the  United  Nations  Environmental  Programme,  the  United  Kingdom 
representative,  Mr.  J.  R.  Williams,  wrote  on  18  May  1982: 

With  regard  to  the  question  of  self-determination,  this  is  usually  referred  to 
these  days  in  the  United  Nations  not  as  a  principle,  but  rather  as  an  ‘inalienable 
right’:  in  other  words,  it  is  a  right  which  cannot  be  taken  away.  This  right  derives 
principally  from  the  Charter  and  the  covenants  on  Human  Rights.  Article  1  (2)  of 
the  Charter  refers  to  self-determination  of  ‘peoples’  and  Article  73  recognises 
‘that  the  interests  of  the  inhabitants’  of  territories  such  as  the  Falkland  Islands 
are  paramount.  Article  1  of  the  two  international  covenants  on  Human  Rights 
contains  the  following  provision: 

T.  All  peoples  have  the  right  to  self-determination.  By  virtue  of  that  right 
they  freely  determine  their  political  status  and  freely  pursue  their  economic, 
social  and  cultural  development.’ 
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Paragraph  3  of  the  same  Article  establishes  that  the  duty  to  promote  the 
realisation  of  this  right  is  imposed  upon  all  states  parties  and  not  only  those 
administering  territories.  The  Falkland  Islanders  are  a  people.  The  United 
Kingdom  ratified  both  the  Human  Rights  covenants  on  their  behalf.  They  are  a 
permanent  population.  Over  half  of  the  people  can  trace  back  their  roots  on  the 
island  to  1850.  They  have  no  other  home.  They  have  as  is  well  known  expressed 
their  wishes  regarding  their  political  status  in  free  and  fair  elections,  the  last 
having  been  held  as  recently  as  October  1981.  The  consistent  practice  of  the 
United  Nations  shows  that  there  is  no  minimum  figure  for  a  population  to  qualify 
for  the  right  to  self-determination:  it  suffices  to  cite  the  case  of  St.  Helena,  another 
South  Atlantic  island  with  about  4,000  people  whose  right  to  self-determination 
has  been  consistently  upheld.  The  United  Kingdom  cannot  accept  that  the  right 
of  self-determination  as  enshrined  in  the  Charter  and  the  Human  Rights 
covenants  is  subject  to  a  special  exception  in  the  case  of  the  Falkland  Islands.  This 
conclusion  is  confirmed  by  the  Friendly  Relations  Declaration,  adopted  by  the 
UN  General  Assembly  consensus  in  1970.  (UNEP/GC  (SSC)/L.i3,  p.  4) 

In  a  letter  dated  18  May  1982  addressed  to  all  Permanent  Delegates 
to  U.N.E.S.C.O.,  the  United  Kingdom  Permanent  Representative,  Mrs. 
V.  E.  Beckett  Sutherland,  wrote: 

The  statement  by  the  UNESCO  Group  of  77  suggests  that  the  Falkland  Islands 
constitute  a  ‘colonial  remnant’  and  supports  the  Argentine  sovereignty  case.  It 
would  be  preposterous  to  suggest  that  Britain’s  intentions  are  colonialist.  Our 
decolonisation  record  is  second  to  none.  The  UN  Charter  and  the  Covenants  on 
Human  Rights  enshrine  the  principle  of  self-determination  which  is  nowadays 
looked  upon  as  an  inalienable  right  in  the  United  Nations.  It  is  Argentina  which 
by  its  acts  of  aggression  is  attempting  to  subject  the  Falkland  Islanders — a 
peaceful  and  permanent  people  who  have  threatened  no-one — to  alien  domina¬ 
tion,  to  sweep  away  their  democratically  chosen  political,  social  and  cultural 
institutions,  to  impose  a  new  language  and  new  educational  principles  and  to  alter 
their  way  of  life. 

The  United  Kingdom  cannot  accept  that  the  principle  of  self-determination  is 
subject  to  a  special  exception  in  the  case  of  the  Falkland  Islands  and  we  trust  that 
the  UNESCO  Group  of  77  would  not  seek  to  argue  that  it  should  be.  It  is  not 
Britain  which  is  failing  to  respect  the  spirit  of  the  Charter  and  the  principles  of 
decolonisation. 

Much  time  and  energy  could  be  spent  in  reviewing  the  history  of  the  Falkland 
Islands  between  the  first  settlement  in  1764  and  1833.  The  United  Kingdom  is 
confident  about  the  strength  of  its  legal  case  over  that  period.  These  factors 
cannot,  however,  be  allowed  to  override  the  right  of  self-determination.  (Text 
provided  by  the  Foreign  and  Commonwealth  Office) 

Speaking  with  regard  to  a  draft  interim  agreement  between  the  United 
Kingdom  and  Argentina  with  a  view  to  settling  the  South  Atlantic  conflict, 
the  Prime  Minister,  Mrs.  Margaret  Thatcher,  stated: 

.  .  .  we  have  imported  into  this  agreement  article  73  of  the  United  Nations  charter, 
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which  refers  to  the  paramountcy  of  the  interests  of  the  islanders.  During  the 
long-term  negotiations  we  shall  closely  consult  the  islanders  on  their  wishes  and  of 
course  we  believe  in  self-determination.  (H.C.  Debs.,  vol.  24,  col.  479:  20  May 
1982) 

In  the  course  of  a  speech  on  21  May  1982  to  the  Security  Council,  the 
United  Kingdom  representative,  Sir  Anthony  Parsons,  stated: 

I  turn  to  the  question  of  self-determination  for  the  people  of  Non-Self- 
Governing  Territories.  The  Charter  is  based  on  the  principle  of  equal  rights 
and  self-determination  of  peoples.  That  is  Article  1  (2).  The  common  article  1  of 
the  two  Covenants  on  Civil  and  Political  Rights  and  on  Economic,  Social  and 
Cultural  Rights  states  clearly  that  ‘all  peoples  have  the  right  to  self-determination’. 
Neither  the  Charter  nor  the  Covenants  attempt  to  lay  down  exceptions.  In 
accordance  with  Article  73  of  the  Charter,  the  Declaration  regarding  Non-Self- 
Governing  Territories  the  principle  is  recognized  that  the  interests  of  the 
inhabitants  of  Territories  such  as  the  Falkland  Islands  are  ‘paramount’.  At  the 
same  time,  the  inhabitants  are  ‘within  the  system  of  international  peace  and 
security  established  by  the  present  Charter’.  In  other  words,  the  provisions  about 
peaceful  settlement  and  the  non-use  of  force  to  which  I  have  referred  apply 
equally  to  Non-Self-Governing  Territories.  Article  73  speaks  of  development  of 
self-government  and  the  progressive  development  of  free  political  institutions.  It 
is  institutions  of  this  nature  which  the  Falkland  Islanders  have  long  enjoyed. 
Indeed,  it  makes  a  mockery  of  the  right  to  self-determination  for  Argentina  to 
attempt  to  replace  a  democratic  government  and  democratically  elected  bodies  in 
the  Falkland  Islands  with  a  military  dictatorship.  It  adds  insult  to  injury  when  this 
military  dictatorship  attempts,  as  it  is  doing,  to  change  the  way  of  life  of  the 
Falkland  Islanders,  to  bring  in  settlers,  to  buy  up  land,  to  impose  the  Spanish 
language,  to  change  the  curricula  in  the  schools  and  so  on.  All  this  is  quite  clearly 
contrary  to  the  right  of  self-determination  protected  by  the  Charter.  Indeed,  it 
smacks  of  colonialism  by  Argentina.  (S/PV.  2360,  p.  41) 

In  the  course  of  a  debate  in  the  Security  Council  on  the  subject  of  the 
Falkland  Islands,  the  United  Kingdom  representative,  Sir  Anthony 
Parsons,  stated  on  25  May  1982: 

The  Foreign  Minister  [of  Argentina]  referred  at  length  to  self-determination 
and  referred  to  my  country  as  the  colonial  Power  par  excellence.  It  is  true  that  we 
took  the  position  in  the  1960s  that  self-determination  was  a  principle  and  not  a 
right.  However,  in  1966  the  two  International  Covenants — on  Economic,  Social 
and  Cultural  Rights,  and  on  Civil  and  Political  Rights — were  adopted.  These 
both  state  that: 

‘All  peoples  have  the  right  of  self-determination.  By  virtue  of  that  right 
they  freely  determine  their  political  status  and  freely  pursue  their  economic, 
social  and  cultural  development.’  ( General  Assembly  resolution  2200  A 
(XXI),  annex) 

The  United  Kingdom  has  ratified  both  these  Covenants,  which  have  entered 
into  force.  Furthermore,  in  1970,  the  General  Assembly  adopted  by  consensus — 
that  is,  with  the  United  Kingdom  joining  in  the  consensus — the  Declaration  on 
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Principles  of  International  Law  concerning  Friendly  Relations  and  Co-operation 
among  States  in  accordance  with  the  Charter  of  the  United  Nations.  This  states: 

‘By  virtue  of  the  principle  of  equal  rights  and  self-determination  of  peoples 
enshrined  in  the  Charter  of  the  United  Nations,  all  peoples  have  the  right 
freely  to  determine,  without  external  interference,  their  political  status  .  . 
etc.  ( General  Assembly  resolution  2625  (XXV),  annex) 

Not  only  has  my  country  endorsed  the  right  to  self-determination  in  the  sense  of 
the  Charter,  the  Covenants  and  the  friendly  relations  Declaration,  but  we  have 
gone  a  great  deal  further  to  disprove  the  allegation  that  we  are  the  colonial  Power 
par  excellence.  Since  General  Assembly  resolution  1514  (XV)  was  adopted  at  the 
end  of  i960,  we  have  brought  to  sovereign  independence  and  membership  of  this 
Organization  no  less  than  28  States.  We  are  proud  of  our  record,  and  I  think  we 
have  every  right  to  be. 

I  turn  now  to  the  whole  question  of  the  people  of  the  Falkland  Islands.  The 
Foreign  Minister  of  Argentina  has  alleged  that  the  application  to  the  people  of 
the  Falkland  Islands  of  self-determination  is  a  travesty.  This  is  simply  not  so.  The 
people  of  the  Falkland  Islands  are  small  in  number — about  1,800 — but  as  I  have 
said  on  many  previous  occasions  in  this  Council,  this  in  no  way  at  all  detracts  from 
their  rights  under  international  law,  under  the  Charter  of  the  United  Nations, 
under  Article  73  of  that  Charter.  They  are  a  community.  They  are  a  small 
community,  but  they  are  a  peaceful  community,  they  are  a  homogeneous  com¬ 
munity  and  they  are  a  community  which  has  developed  democratic  institutions 
over  a  period  of  a  century.  (S/PV.  2366,  pp.  71-2) 


In  reply  to  a  question,  the  Secretary  of  State  for  Foreign  and  Common¬ 
wealth  Affairs,  Mr.  Francis  Pym,  stated: 

Our  support  for  the  Palestinians’  right  to  self-determination  was  made  clear  in 
the  Venice  declaration.  The  principle  of  self-determination  is  contained  in  the 
United  Nations’  charter.  It  applies  equally  to  the  Palestinians  as  it  does  to  the 
people  of  the  Falkland  Islands.  We  have  made  public  our  position  on  this  issue. 
(H.C.  Debs.,  vol.  25,  col.  189:  9  June  1982) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  subject  of  the 
conflict  in  Lebanon,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Belstead,  remarked: 

Only  a  negotiated  peace  can  bring  real  security,  and  that  peace  will  have  to  take 
account  of  the  right  of  the  Palestinians  to  self-determination.  (H.L.  Debs.,  vol. 
431,  col.  900:  21  June  1982) 

In  the  course  of  a  debate  on  the  subject  of  the  Middle  East,  the  Minister 
of  State,  Foreign  and  Commonwealth  Office,  Mr.  Douglas  Hurd,  stated  of 
an  earlier  speaker: 

.  .  .  the  comparison  that  he  drew  between  the  Israeli  action  and  our  own  in  the 
Falklands  was  well  wide  of  the  mark.  There  are  some  small  differences.  We  were 
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repossessing  our  own  territory,  whereas  they  are  invading  the  territory  of  others. 
We  were  asserting  the  right  of  self-determination,  whereas  they  are  denying  it. 
(H.C.  Debs.,  vol.  26,  col.  268:  22  June  1982) 


In  reply  to  a  question,  the  Secretary  of  State  for  Foreign  and  Common¬ 
wealth  Affairs  wrote: 

The  Lisbon  agreement  of  April  1980  envisages  the  start  of  negotiations  aimed 
at  resolving  all  the  differences  between  the  British  and  Spanish  Governments  over 
Gibraltar  at  the  same  time  as  the  resumption  of  direct  communications  in  the 
region.  This  means  that  each  side  would  be  free  to  raise  any  subject.  But  Her 
Majesty’s  Government  have  always  made  clear  in  this  context  that  they  will  fully 
maintain  the  commitment  in  the  preamble  to  the  Gibraltar  constitution  to  respect 
the  wishes  of  the  people  of  Gibraltar.  Any  resolution  of  differences  must  be 
consistent  with  this  principle.  The  Chief  Minister  of  Gibraltar  and  the  Leader  of 
the  Opposition  supported  implementation  of  the  Lisbon  agreement  on  this  basis. 
We  are  keeping  in  close  touch  with  the  development  of  opinion  in  Gibraltar. 
(H.C.  Debs.,  vol.  26,  Written  Answers,  col.  igy.  29  June  1982) 

[. Editorial  note :  The  preamble  to  the  Gibraltar  Constitution  Order  1969 
( Statutory  Instruments ,  1969,  vol.  II,  p.  3602)  reads  in  part: 

Whereas  Gibraltar  is  part  of  Her  Majesty’s  dominions  and  Her  Majesty’s 
Government  have  given  assurances  to  the  people  of  Gibraltar  that  Gibraltar  will 
remain  part  of  Her  Majesty’s  dominions  unless  and  until  an  Act  of  Parliament 
otherwise  provides,  and  furthermore  that  Her  Majesty’s  Government  will  never 
enter  into  arrangements  under  which  the  people  of  Gibraltar  would  pass  under 
the  sovereignty  of  another  state  against  their  freely  and  democratically  expressed 
wishes  .  .  .] 


In  a  letter  dated  30  June  1982  addressed  to  the  President  of  the  General 
Assembly,  the  Permanent  Representative  of  the  United  Kingdom,  Sir 
Anthony  Parsons,  referred  to  a  communication  from  the  Government  of 
Panama.  He  continued: 

.  .  .  there  is  the  Panamanian  argument  that  the  right  of  self-determination  is  a  right 
accorded  for  the  benefit  of  ‘the  oppressed’,  that  the  Falkland  Islanders  were 
‘artificially  installed’  in  the  Islands  and  that  they  do  not  enjoy  this  right.  A  reading 
of  the  Charter  and  the  International  Covenants  on  Human  Rights  gives  no 
support  to  the  assertion  that  the  right  is  limited  to  ‘oppressed’  people.  On  the 
contrary,  the  Covenants  provide  that  ‘ all  peoples  have  the  right  of  self- 
determination’  (see  the  common  article  1).  The  fact  that  the  islands  were 
originally  uninhabited  (unlike  South  America)  is  irrelevant.  Moreover,  the 
Falkland  Islanders  were  not  ‘artificially  installed’:  information  about  them  is 
available  from  a  recent  census,  a  more  reliable  source  than  newspaper  articles. 
The  census  returns  for  December  1 980  show  that  of  a  total  population  of  1 ,8 1 3 ,  as 
many  as  1,360  had  been  born  on  the  Islands.  More  than  half  the  people  had  been 
resident  on  the  Islands  for  more  than  20  years.  Only  1 26  persons  had  been  resident 
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for  less  than  a  year  and  32  of  these  were  infants.  Many  of  the  families  can  trace 
their  roots  back  for  six  or  seven  generations,  that  is  to  say,  to  the  middle  of  the 
nineteenth  century.  Just  as  people  went  from  Europe  to  different  parts  of  South 
America  during  the  nineteenth  and  early  twentieth  centuries,  so  people  went  to 
the  Falkland  Islands.  The  latter’s  descendants  cannot  be  said  to  have  been 
‘artificially  installed’  any  more  than  the  peoples  of  South  America.  The  present 
population  of  the  Islands  is  the  only  viable  community  which  has  ever  existed 
there  throughout  the  whole  of  history,  the  previous  French,  Spanish  and  short¬ 
lived  Buenos  Airean  colonies  never  having  achieved  anything  like  sufficient 
numbers  or  permanence  to  be  counted  as  viable  communities.  (A/S- 12/31) 

In  a  booklet,  The  Falkland  Islands —  The  Facts  (revised  edition  published 
by  the  Foreign  and  Commonwealth  Office  in  July  1982),  it  was  written: 

Respect  for  the  principle  of  self-determination  remains  fundamental  in 
international  relations  and  in  safeguarding  international  peace  and  security. 
The  principle  of  self-determination  is  recognised  in  a  number  of  international 
instruments,  such  as  Article  1  of  the  UN  Charter  and  the  Declaration  on  Friendly 
Relations  adopted  by  consensus  by  the  UN  General  Assembly  in  1970;  this 
contains  an  entire  section  on  ‘the  principle  of  equal  rights  and  self-determination 
of  peoples’,  stating,  inter  alia ,  that  ‘all  peoples  have  the  right  freely  to  determine, 
without  external  interference,  their  political  status  and  to  pursue  their  economic, 
social  and  cultural  development,  and  every  State  has  the  duty  to  respect  this  right 
in  accordance  with  the  provisions  of  the  Charter’.  The  common  Article  1  of  the 
International  Covenants  on  both  Civil  and  Political  Rights  and  on  Economic, 
Social  and  Cultural  Rights  states  that  ‘all  peoples  have  the  right  to  self- 
determination.  By  virtue  of  that  right  they  freely  determine  their  political  status 
.  .  .’.  The  principal  General  Assembly  resolution  on  decolonisation,  Resolution 
1514  (XV)  of  i960,  cites  the  wording  of  the  Covenants  on  self-determination 
and  calls  upon  States  to  transfer  powers  to  the  peoples  of  non-self-governing 
territories  in  accordance  with  their  freely  expressed  will  and  desire.  An  essential 
element  of  this  principle  is  therefore  the  free  and  genuine  expression  of  the  will  of 
the  people,  such  as  has  taken  place  regularly  in  the  Falkland  Islands. 

The  UN  Charter  itself  contains  important  principles  concerning  the  adminis¬ 
tration  of  dependent  territories.  Britain  has  always  been  recognised  by  the  UN  as 
the  ‘administering  power’  for  the  Falkland  Islands  and  the  Dependencies  and  has 
regularly  submitted  reports  on  them  under  Article  73(e).  Article  73  imposes  a 
positive  obligation  on  Britain  to  treat  the  ‘interests’  of  the  inhabitants  as  para¬ 
mount,  requiring  Britain  to  accept  ‘as  a  sacred  trust’  the  obligation  to  promote 
to  the  utmost  their  well-being.  In  particular,  Article  73  obliges  Britain 

(a)  to  ensure,  with  due  respect  for  the  culture  of  the  peoples  concerned,  their 
political,  economic,  social  and  educational  advancement,  their  just  treatment 
and  their  protection  against  abuses; 

(b)  to  develop  self-government,  to  take  due  account  of  the  political  aspira¬ 
tions  of  the  peoples  and  to  assist  them  in  the  progressive  development  of  their 
free  political  institutions,  according  to  the  particular  circumstances  of  each 
territory  and  its  peoples  and  their  varying  stages  of  advancement. 

It  would  be  wrong  to  claim  that  the  use  of  the  term  ‘interests’  in  Article  73 
allows  the  wishes  of  the  inhabitants  to  be  overridden.  Nor  is  it  for  another  country 
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to  lay  down  where  a  people’s  interests  lie:  the  inhabitants  of  a  country  are  the  best 
judges  of  their  own  interests.  Suggestions  to  the  contrary  can  only  encourage 
interference  in  the  internal  affairs  of  other  States  and  the  unprincipled  use  of 
force,  and  have  been  the  classic  argument  used  by  those  opposed  to  decolonisa¬ 
tion,  past  and  present. 

An  act  of  self-determination  has  come  to  be  generally  acknowledged  as  the 
correct  preliminary  to  the  introduction  of  changes  (such  as  independence, 
incorporation  into  a  neighbouring  State  or  free  association  with  the  former 
administering  power).  Self-determination  and  decolonisation  need  not  auto¬ 
matically  lead  to  independence.  The  status  of  a  territory  after  an  act  of  self- 
determination  is  primarily  a  matter  for  the  people  of  the  territory  itself  to  decide. 
The  UN  has  never  acquiesced  in  the  decolonisation  of  a  territory  in  such  a  way 
that  a  people  is  handed  over  to  alien  rule. 

The  community  on  the  Falkland  Islands,  though  small  (1813  at  the  1980 
census),  is  a  permanent,  not  transient,  population.  The  UN  Committee  of  24,  set 
up  by  the  General  Assembly  to  supervise  the  implementation  of  Resolution  15x4, 
has  always  maintained  that  factors  such  as  the  size  of  the  population  and 
geographical  isolation  should  not  militate  against  any  people’s  right  to  self- 
determination  in  accordance  with  the  Charter.  The  Falkland  Islanders  have  no 
less  right  to  be  accepted  internationally  as  a  ‘people’  with  rights  of  self- 
determination  than  the  population  of  Argentina.  They  are  not,  as  Argentina 
claims,  mainly  expatriate  employees  of  a  British  company:  75  per  cent  were  born 
on  the  Islands  and  most  are  from  families  established  there  for  well  over  a  century. 

In  a  letter  dated  13  August  1982  addressed  to  the  Secretary-General  of 
the  United  Nations,  and  circulated  by  him  as  a  document  of  the  General 
Assembly,  the  Deputy  Permanent  Representative  of  the  United  King¬ 
dom,  Mr.  Hamilton  Whyte,  wrote: 

I  have  the  honour  to  refer  to  the  letter  of  23  July  1982  from  the  Charge 
d’Affaires  a.i.  of  the  Permanent  Mission  of  Argentina  concerning  the  Falkland 
Islands  (A/37/353).  Many  of  the  points  made  in  the  Argentine  representative’s 
letter  have  already  been  answered  in  earlier  correspondence,  and  it  is  unnecessary 
for  me  to  rehearse  my  Government’s  position  in  full.  However,  the  letter  asserts 
that  the  situation  of  the  Falkland  Islands  is  a  special  one  ‘which  differs  from  the 
typical  case  of  colonialism’.  It  goes  on  to  claim  that  the  principle  of  self- 
determination  ‘is  not  applicable  for  the  benefit  of  the  occupants  of  a  territory  that 
is  part  of  an  independent  State,  from  which  it  has  been  separated,  against  the  will 
of  its  inhabitants,  through  an  act  of  force  by  the  occupying  colonial  Power’. 

The  assertion  that  the  case  of  the  Falkland  Islands  differs  from  the  typical  case 
of  colonialism  may  be  intended  as  an  oblique  acknowledgement  of  the  fact  that  the 
Falkland  Islanders  have  consistently,  and  democratically,  expressed  their  clear 
wish  to  remain  British.  This  fact,  which  lies  at  the  very  heart  of  the  matter,  must 
not  be  lost  sight  of  and  is  of  crucial  importance  for  evaluating  the  situation  in 
terms  of  the  Charter  of  the  United  Nations.  The  United  Kingdom  is  justifiably 
proud  of  its  record  in  responding  to  the  freely  expressed  wishes  of  the  peoples 
of  non-self-governing  territories  by  bringing  the  territories  in  question  to 
independence  or  such  other  status  as  may  be  freely  chosen  by  the  people 
concerned.  This  policy  corresponds  directly  to  the  purposes  and  principles 
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enunciated  in  the  Charter,  and  the  United  Kingdom  has  no  intention  of  varying  in 
that  policy  now. 

The  claim  to  set  aside  the  right  of  self-determination  in  the  case  of  the  Falkland 
Islanders,  on  the  grounds  given  in  the  Argentine  letter,  is  therefore  tendentious  in 
the  extreme  and  cannot  be  allowed  to  pass  unchallenged. 

A  full  statement  of  the  history  of  settlement  on  the  Falkland  Islands  is  given  in 
the  letter  of  28  April  1982  from  Sir  Anthony  Parsons  to  the  President  of  the 
Security  Council  (S/ 15007).  Sir  Anthony  Parsons’  letter  also  contains  a  detailed 
account  of  the  right  of  self-determination  and  its  place  in  the  contemporary 
international  system.  It  is  noteworthy  that  the  Argentine  letter  under  reply  not 
only  fails  to  address  the  sovereignty  question,  but  makes  no  reference  at  all  to  the 
Charter  of  the  United  Nations,  or  to  documents  adopted  by  the  General  Assembly 
by  consensus,  notably  the  Declaration  on  Principles  of  International  Law  Con¬ 
cerning  Friendly  Relations  and  Co-operation  among  States  in  accordance  with 
the  Charter  of  the  United  Nations  (resolution  2625  (XXV)),  which  contains  an 
important  section  entitled  ‘The  principle  of  equal  rights  and  self-determination 
of  peoples’.  Nor  does  the  Argentine  letter  acknowledge  contemporary  documents 
in  the  field  of  human  rights,  which  give  a  leading  place  to  the  right  of  self- 
determination.  Instead,  it  contents  itself  with  selective  quotations  from  General 
Assembly  resolutions  1514  (XV)  and  1654  (XVI).  Although  the  United  Kingdom 
did  not  vote  in  favour  of  either  resolution,  its  sympathy  with  their  general 
objectives  was  made  clear  at  the  time  of  their  adoption;  moreover,  so  far  as  the 
specific  issue  of  the  Falkland  Islands  is  concerned,  the  United  Kingdom’s  position 
was  made  clear  as  far  back  as  1964,  when  the  United  Kingdom  representative 
drew  the  attention  of  the  Committee  of  24  to  the  fact  that  resolution  1514  (XV) 
stated  specifically  that  ‘all  peoples  have  the  right  to  self-determination’,  and  that 
no  fair-minded  observer  could  construe  its  paragraph  6  as  imposing  a  limitation 
on  the  universal  application  of  the  principle  of  self-determination,  which  was 
guaranteed  under  the  Charter  itself  (A/AC.  109/SC. 4/SR. 24). 

The  Argentine  letter  strives  to  create  the  impression  that  British  settlement  in 
the  Falkland  Islands  in  1833  and  thereafter  took  place  against  the  will  of  a  settled 
population  who  were  forcibly  displaced.  In  so  doing  it  seeks  to  suggest  that  any 
rights  of  the  present  inhabitants  stand  in  opposition  to  the  rights  of  a  dispossessed 
Argentine  population.  However,  no  evidence  of  any  kind  has  been  produced  by 
the  Government  of  Argentina  to  justify  this.  On  the  contrary,  the  historical 
evidence  marshalled  in  Sir  Anthony  Parsons’  letter  (S/ 15007)  shows  that  such 
occupation  as  there  may  have  been  of  the  Falkland  Islands  before  1833  was 
scattered,  impermanent,  almost  entirely  of  non-Buenos-Airean  origin,  and  did 
not  in  any  sense  constitute  a  settled  population.  There  is  no  basis  for  seeking 
arbitrarily  to  set  aside  the  rights  of  the  present  population  of  the  Falkland  Islands 
who  (as  was  noted  in  Sir  Anthony  Parsons’  letter  of  30  June  1982  (A/S-12/31)) 
have  been  settled  in  the  Islands  in  many  cases  to  the  seventh  generation  and  have 
been  conducting  a  peaceful  and  orderly  existence  under  British  authority  for  the 
past  150  years,  that  is  to  say,  since  well  before  the  vast  majority  of  contemporary 
international  boundaries  were  established.  (A/37/389) 

In  the  course  of  an  address  in  London  to  Chatham  House,  the  Secretary 
of  State  for  Foreign  and  Commonwealth  Affairs,  Mr.  Francis  Pym,  stated 
on  17  September  1982  in  the  context  of  the  Falkland  Islands: 
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Our  policy  is  simple.  It  is  based  on  certain  fundamental  principles  and  on  the 
logic  of  recent  events.  Aggression  must  not  be  allowed  to  pay.  Self-determination 
has  become  part  of  the  accepted  canon  of  international  principle  and  practice;  and 
we  will  respect  it.  (Text  provided  by  the  Foreign  and  Commonwealth  Office) 

The  Foreign  and  Commonwealth  Office  submitted  to  the  Foreign 
Affairs  Committee  of  the  House  of  Commons  a  memorandum,  dated 
13  October  1982,  on  the  subject  of  the  Falkland  Islands.  In  the 
memorandum  it  was  stated  as  paragraph  3: 

3-  It  is  also  necessary  to  take  account  of  another  factor  which  is  nowadays 
recognised  as  of  fundamental  importance,  namely  the  right  of  self-determination 
of  peoples.  This  principle  is  enshrined  in  Article  I  of  the  United  Nations  Charter. 
It  is  highly  relevant  that  the  inhabitants  of  the  Islands,  who  are  a  permanent  and 
not  a  transient  population,  have  repeatedly  made  clear  their  wish  that  the  Islands 
should  remain  British.  ( Parliamentary  Papers ,  1982-3,  House  of  Commons, 
Paper  31-i,  p.  1) 


In  the  course  of  a  statement  made  to  the  Sixth  Committee  of  the  United 
Nations  on  26  October  1982  in  the  context  of  the  report  of  the  Special 
Committee  on  the  Charter,  the  United  Kingdom  representative,  Mr.  J.  R. 
Freeland,  stated: 

.  .  .  my  delegation  welcomes  the  acknowledgement  which  the  draft  Declaration 
gives  to  the  relevance  of  the  principle  of  self-determination  of  peoples,  a  principle 
the  importance  of  which  is  of  course  recognized  in  the  Charter  itself  and  in 
subsequent  United  Nations  treaties  and  documents,  including  the  Declaration 
on  Friendly  Relations.  In  particular,  we  note  the  references  in  this  context  to  the 
forcible  deprivation  of  the  right  of  self-determination  and  to  the  subjugation  of 
peoples  to  alien  domination,  contrary  to  that  right.  (Text  provided  by  the  Foreign 
and  Commonwealth  Office) 


In  the  course  of  a  debate  in  the  General  Assembly  of  the  United  Nations 
on  the  subject  of  the  Falkland  Islands,  the  United  Kingdom  Permanent 
Representative,  Sir  John  Thomson,  stated  on  2  November  1982: 

The  people  of  the  Falklands  are  entitled,  like  other  people,  to  the  protection 
of  the  Charter,  to  the  good  will  of  the  world  community  and  to  rely  upon  the 
obligations  which  my  Government  has  undertaken  and  which  the  Falklanders 
have,  in  the  free  exercise  of  their  democratic  rights,  asked  us  to  maintain.  The 
purposes  and  principles  of  the  Charter  are  clear.  I  am  thinking  especially  of  the 
principle  of  self-determination.  It  applies  to  the  Falklanders  as  to  other  peoples. 
In  fact,  it  applies  more  closely  to  the  Falklanders  than  to  most  of  the  rest  of  us. 

The  reason  is  that  the  Falkland  Islands  is  a  territory  covered  by  Article  73  of  the 
Charter.  There  can  be  no  dispute  about  this.  Since  General  Assembly  resolution 
66  (I)  was  passed  at  the  first  session  of  this  Assembly,  my  Government  has 
reported  annually  to  the  Secretary-General  in  accordance  with  Article  73  e.  The 
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Secretary-General  has  year  after  year  accepted  these  reports.  They  have  been 
published,  they  have  been  the  subject  of  debates,  references  to  them  have 
appeared  in  a  huge  number  of  official  United  Nations  documents,  including  some 
in  the  last  few  weeks.  Indubitably  the  Falklands  are  an  Article  73  territory. 

Under  Article  73  we  have  accepted  the  obligation  to  ‘recognize  the  principle 
that  the  interests  of  the  inhabitants  of  these  territories  are  paramount’.  Their 
interests  are  paramount  and  they  are  of  course  the  best  judges  of  their  own 
interests.  That  is  one  reason  why  my  Government  attaches  so  much  importance  to 
their  wishes.  Under  Article  73  my  Government  is  enjoined  to  accept  as  a  ‘sacred 
trust’  the  obligation 

‘to  promote  to  the  utmost,  within  the  system  of  international  peace  and 
security  established  by  the  present  Charter,  the  well-being  of  the  inhabitants 
of  these  territories’. 

The  Article  continues  that  to  this  end  we  must 

‘ensure,  with  due  respect  for  the  culture  of  the  peoples  concerned,  their 
political,  economic,  social  and  educational  advancement,  their  just  treat¬ 
ment,  and  their  protection  against  abuses’. 

The  Falklanders  have  indeed  suffered  some  abuses  recently. 

Furthermore  Article  73  lays  on  my  Government  the  obligation 

‘to  take  due  account  of  the  political  aspirations  of  the  peoples,  and  to  assist 
them  in  the  progressive  development  of  their  free  political  institutions’. 

In  doing  all  this  we  are  obliged,  inter  alia ,  to  have  regard  to  the  particular  circum¬ 
stances  of  the  territory  and  the  character  of  the  people.  When  the  shocks  of  recent 
events  have  faded  and  normal  conditions  are  restored,  the  Falklanders  will  want  to 
give  careful  thought  to  their  constitutional  and  political  future.  If  the  Falklanders 
wish  to  strengthen  their  own  political  institutions,  we  will  encourage  and  assist 
them  in  this,  but  nothing  can  or  will  be  imposed  upon  them. 

Article  73  confers  rights  on  the  Falklanders  and  lays  obligations  on  my 
Government.  We  intend  to  go  on  fulfilling  these  obligations  and  we  are  entitled  to 
the  support  of  the  international  community  in  so  doing.  When  we  began  to  report 
to  the  Secretary-General  on  Non- Self- Governing  Territories  under  Article  73 
there  were  more  than  70  of  them  in  toto.  The  list  has  now  been  reduced  to  about 
a  quarter  of  that  total.  Those  who  are  no  longer  on  the  list  are  now  independent, 
sovereign  States  or  have  chosen  some  other  future.  They  have  benefited  from 
Article  73  and  the  exercise  of  their  right  of  self-determination.  There  is  no  reason 
why  the  Falklanders  should  not  do  so  too.  Neither  those  countries  which  have 
benefited  from  Article  73  nor  their  fellow  Members  of  this  Assembly  should  ask 
us  to  evade  our  obligations  under  Article  73  or  deny  the  right  to  self-determination 
to  those  people  who  remain  our  responsibility.  To  do  so  would  be  to  apply  double 
standards  with  a  vengeance.  (A/37/PV.  5 1 ,  pp.  57-60) 

In  his  speech  in  right  of  reply  in  the  same  debate,  Sir  John  Thomson 
stated  on  4  November  1982: 

A  good  half  of  the  [Argentine]  Foreign  Minister’s  statement  was  devoted  to 
self-determination.  It  was  dismaying  to  discover  that  his  purpose  was  not  to 
reaffirm  the  fundamental  importance  of  self-determination.  Instead  he  developed 
a  complex  doctrine  to  show  that  the  Falkland  Islands  are  a  special  exception  to  this 
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basic  and  universal  principle.  In  a  letter  circulated  on  20  October  Argentina  even 
tries,  although  on  the  basis  of  no  evidence  at  all,  to  persuade  us  into  believing  that 
the  Assembly  has  previously  ruled  out  the  applicability  of  self-determination 
to  the  Falkland  Islands.  I  have  dealt  with  this  specious  argument  in  a  letter 
distributed  yesterday  as  document  A/37/582  and  do  not  propose  to  go  further  into 
it  now. 

The  repeated  Argentine  claims  that  the  General  Assembly  has  specifically 
excluded  the  right  of  self-determination  for  the  Falkland  Islanders  are  not  true. 
They  are  not  even  credible.  They  throw  doubt  on  the  credibility  of  other  Argen¬ 
tine  statements.  For  instance,  how  genuine  is  their  concern  for  the  interests  of  the 
Falklanders?  Anyone  who  listened  to  the  testimony  in  the  Fourth  Committee 
yesterday  will  know  that  the  Argentines  aim  to  set  themselves  up  as  the  judges 
of  what  the  interests  of  the  Falklanders  are.  Most  people  would  think  that  the 
Falklanders  would  be  the  best  judges  of  their  own  interests. 

In  his  attempt  to  deny  the  Falkland  Islanders’  inherent  right  to  self- 
determination,  the  Argentine  Foreign  Minister  used  two  arguments,  both 
untenable.  First,  he  attempted  to  persuade  us  that  the  International  Court  of 
Justice  itself  had  decided  that  the  applicability  of  the  principle  of  self- 
determination  is  dependent  on  the  nature  of  the  ties  between  the  Territory  in 
question  and  the  claiming  State.  To  do  so,  he  plucked  out  of  context  two  para¬ 
graphs  in  the  1975  advisory  opinion  on  the  Western  Sahara.  But  he  failed 
completely  to  make  mention  of  the  discussion  of  the  right  of  self-determination  in 
the  1971  advisory  opinion  on  Namibia.  This  is  the  classic  statement  of  the  Inter¬ 
national  Court’s  views  on  self-determination,  as  was  reaffirmed  by  the  Court  in 
the  1975  opinion. 

I  do  not  propose  to  make  copious  citations  from  either  opinion.  I  merely  draw 
attention  to  paragraph  52  of  the  Namibia  opinion,  in  which  the  International 
Court  states,  in  the  context  of  Article  73  of  the  Charter,  that: 

‘.  .  .  the  subsequent  development  of  international  law  in  regard  to  Non- 
Self-Governing  Territories,  as  enshrined  in  the  Charter  of  the  United 
Nations,  made  the  principle  of  self-determination  applicable  to  all  of 
them.’ 

In  the  1975  opinion  the  Court  declared  that  the  provisions  of  resolution 

1514  (XV) 

‘confirm  and  emphasize  that  the  application  of  the  right  of  self-determination 
requires  a  free  and  genuine  expression  of  the  will  of  the  peoples  concerned’. 

I  imagine  those  were  the  sort  of  points  which  the  representative  from  Zaire  had 
in  mind  in  the  statement  we  have  just  heard. 

Secondly,  the  Foreign  Minister  made  the  quite  unworthy  assertion  that  to 
accept  the  right  to  self-determination  in  the  case  of  the  Falkland  Islands  would  set 
a  precedent  for  Israeli  settlements  in  occupied  Arab  territories.  The  comparison  is 
far-fetched.  The  Israeli  settlements  were  established  in  very  recent  years,  against 
the  direct  condemnation  of  the  overwhelming  majority  in  the  United  Nations, 
in  territories  over  which  Israeli  neither  claims  nor  exercises  sovereignty  and, 
moreover,  territories  which  were  already  densely  populated.  (A/37/PV.  53, 
pp. 106-8) 
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Part  Three:  II.  A.  1.  (b).  Subjects  of  international  law — international 
organizations — in  general — legal  status — powers,  including  treaty-making 
power 

On  8  June  1982,  the  Government  of  the  United  Kingdom  of  Great 
Britain  and  Northern  Ireland  provided  the  following  comments  to  the 
International  Law  Commission  in  respect  of  the  latter’s  draft  articles 
61-80  and  Annex  on  treaties  concluded  between  States  and  international 
organizations  or  between  one  or  more  international  organizations: 

The  United  Kingdom  observes  also  that,  on  the  assumption  that  any  treaty 
instrument  resulting  from  the  Commission’s  proposals  will  be  open  to  participa¬ 
tion  by  international  organisations  having  the  necessary  competence,  it  will  be 
essential  that  the  procedures  for  the  settlement  of  disputes,  no  less  than  all  other 
provisions,  should  take  full  account  of  the  interests  of  such  organisations:  in  par¬ 
ticular,  it  must  be  an  essential  feature  of  any  system  for  the  settlement  of  disputes 
that  it  places  all  parties  to  an  eventual  dispute  on  a  footing  of  equality.  (Text 
provided  by  the  Foreign  and  Commonwealth  Office) 


In  the  course  of  a  statement  on  10  November  1982  to  the  Sixth  Com¬ 
mittee  of  the  General  Assembly  considering  the  report  of  the  International 
Law  Commission,  the  United  Kingdom  representative,  Mr.  J.  R.  Free¬ 
land,  referred  to  the  above  draft  articles  and  went  on: 

It  is  not  my  delegation’s  purpose  to  discuss  now  the  broad  doctrinal  question 
of  the  role  of  international  organisations  in  the  processes  of  codification  and 
progressive  development  of  general  international  law,  or  indeed  whether  they 
have  a  role,  at  any  rate  directly,  in  this  area  at  all.  But  we  believe  that  due  account 
must  self-evidently  be  taken  of  the  particular  interest  of  international  organiza¬ 
tions  in  the  specific  question  of  the  negotiation  and  conclusion  of  a  Convention 
designed  to  govern  treaties  concluded  between  them.  Whether  or  not  a  Conven¬ 
tion  on  that  subject  commanded  widespread  acceptance  by  States,  it  would  be  of 
little  significance  if  it  did  not  also  secure  acceptance  by  principal  international 
organisations,  particularly  by  any  such  organisation  with  the  capacity  to  conclude 
treaties  in  areas  where  Member  States  have  transferred  to  it  their  competences 
to  act  on  both  the  internal  and  the  external  levels.  The  question  of  participation 
in  a  conference  to  conclude  a  Convention  on  this  question  is,  we  think,  one  to  be 
considered  very  much  in  the  light  of  the  special  circumstances  of  the  case  and  one 
where  the  decision  taken  should  properly  be  regarded  as  carrying  no  implications 
for  other  cases  where  the  circumstances  are  different.  .  .  .  [M]y  delegation  wishes 
[also]  to  draw  the  attention  of  the  Committee  to  what  was  said  in  the  written 
comments  dated  18  March  1982  which  were  submitted  on  behalf  of  the  European 
Community  and  which  are  reproduced  on  pages  333  to  335  of  the  Commission’s 
report.  In  paragraph  3  of  those  comments  the  Community  welcomes  the  extent  to 
which  the  international  organisations  to  which  the  draft  articles  are  to  apply  have 
been  given  the  opportunity  to  play  an  active  role  in  the  elaborating  of  the  present 
draft.  The  paragraph  goes  on  to  state  that  (and  I  quote): 

‘The  Community  looks  forward  to  the  continuation  of  an  equally  active  role 
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of  full  participation  in  this  process  through  the  final  elaboration  of  the  draft 
articles  and  subsequent  procedures  for  transforming  them  into  a  suitable 
international  instrument,  which  may  take  the  form  of  an  international  treaty.’ 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  the  course  of  a  statement  on  10  December  1982  in  the  Sixth  Com¬ 
mittee  of  the  General  Assembly  of  the  United  Nations,  the  United 
Kingdom  delegate,  Miss  S.  Brooks,  referred  to  a  resolution  adopted  by  the 
Committee  on  the  subject  of  the  Vienna  Convention  on  the  Representa¬ 
tion  of  States  in  their  Relations  with  International  Organizations  of  a 
Universal  Character.  In  explanation  of  the  United  Kingdom’s  vote 
against  this  resolution,  she  stated: 

...  an  entity  other  than  a  State  cannot  be  regarded  as  the  same  as  the  government 
of  a  State.  It  does  not  have  the  same  ability  as  the  government  to  provide  the 
guarantee  of  good  conduct  and  behaviour  which  a  host  country  is  entitled  to 
require.  We  found  the  arguments  addressed  to  the  Committee  on  this  point  by  the 
co-sponsors  no  more  convincing  than  during  the  Thirty-fifth  Session  in  1980. 
(Text  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Three:  II.  A.  1.  (c).  Subjects  of  international  law — international 
organizations — in  general — legal  status — privileges  and  immunities 

(See  also  Part  Five:  VIII.  A.  (written  answer  of  30  July  1982),  below) 

In  moving  the  approval  of  the  Inter-Governmental  Maritime  Con¬ 
sultative  Organisation  (Immunities  and  Privileges)  (Amendment)  Order 
1 982,  the  Government  spokesman  in  the  House  of  Lords,  Lord  Skelmers- 
dale,  stated: 

The  order  is  required  to  give  effect  to  an  Exchange  of  Notes  between  the 
Government  and  IMCO  amending  the  IMCO  Headquarters  Agreement.  The 
amendment  is  to  allow  member  states  to  establish  in  this  country  permanent 
missions  accredited  to  IMCO. 

The  convention  establishing  IMCO  entered  into  force  on  17th  March  1958  and 
the  organisation  set  up  its  headquarters  in  London  early  the  following  year.  A 
Headquarters  Agreement  was  concluded  with  IMCO  in  1968.  IMCO’s  purpose 
is  to  provide  the  means  for  co-operation  and  exchange  of  information  among 
Governments  on  technical  matters  related  to  international  shipping,  especially 
with  regard  to  the  establishment  of  internationally  agreed  standards  for  the  safety 
of  life  at  sea  and  the  prevention  and  control  of  marine  pollution  from  ships.  IMCO 
is  responsible  for  calling  international  maritime  conferences  and  drafting  inter¬ 
national  maritime  conventions,  instruments  and  agreements.  It  has  produced 
numerous  technical  codes  relating  to  the  carriage  of  various  types  of  cargoes  such 
as  chemicals,  ores,  nuclear  materials  and  other  dangerous  goods,  and  covering  the 
construction  and  equipment  of  specialised  ships  like  gas  and  chemical  carriers. 
Your  Lordships  will  be  aware  that  IMCO  is  the  only  United  Nations  body  with  its 
headquarters  in  this  country. 
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The  IMCO  Council  first  considered  the  question  of  permanent  missions  as 
long  ago  as  1975  and,  although  our  representatives  have  always  argued  that 
members’  interests  were  adequately  served  by  their  diplomatic  missions  in 
London,  or  by  visiting  experts,  it  was  accepted  in  1979  that  there  was  no  objection 
in  principle  to  the  establishment  of  permanent  missions.  In  reaching  this  decision 
we  were  guided  by  the  fact  that  the  majority  of  IMCO’s  members  wanted  to  be 
free  to  establish  permanent  missions.  Although  there  are  no  non-embassy 
missions  at  the  moment,  and  these  are  not  expected,  other  comparable  specialised 
agencies  in  other  cities  are  served  by  such  missions  and  have  permanent  missions 
accredited  to  them.  In  the  light  of  these  considerations  we  have  agreed  with 
IMCO  that  the  Headquarters  Agreement  should  be  amended  in  the  manner  set 
out  in  Cmnd.  8495  which  was  laid  before  this  House  on  16th  February. 

The  draft  order  before  your  Lordships  would  implement  that  amendment.  It 
grants  certain  limited  immunities  and  privileges  to  permanent  representatives 
of  member  states  and  resident  members  of  permanent  missions.  However,  as  we 
do  not  expect  many  members  of  IMCO  to  establish  separate  permanent  missions 
here  I  do  not  think  your  Lordships  need  have  much  concern  over  this  order.  The 
order  does  not  apply  to  IMCO  headquarters’  staff  members.  They  are  already 
provided  for  under  the  existing  provisions  of  the  Headquarters  Agreement.  The 
immunities  it  accords  are  much  less  than  those  given  to  embassy  personnel  of 
diplomatic  rank.  The  immunity  from  jurisdiction  is  restricted  to  official  acts,  and 
will  not,  therefore,  apply  if  they  should,  for  example,  commit  traffic  offences  or 
not  pay  their  rates,  both  aspects  of  immunity  which  I  know  have  caused  your 
Lordships  concern  in  the  past.  Given  IMCO’s  role  in  a  wide  variety  of  maritime 
matters  which  are  of  great  importance  to  us  as  a  major  shipping  nation  and  as  a 
coastal  state,  I  hope  that  your  Lordships  will  show  support  for  the  work  of  this 
important  organisation  by  approving  this  order. 

In  reply  to  a  question  on  the  subject  of  the  Order,  Lord  Skelmersdale 
stated: 

The  noble  Lord  has  asked  me  one  or  two  questions.  I  think  that  perhaps  I  dealt 
with  his  question  about  traffic  and  road  legislation  in  my  original  introduction. 
The  answer  is  that  immunities  are  not  confirmed  for  that.  The  noble  Lord  also 
asked  how  the  immunities  of  the  personnel  of  such  missions  differ  from  diplo¬ 
matic  immunities.  The  answer  is — again  as  I  think  I  said  originally — that  the 
immunities  in  this  case  are  only  for  official  acts  in  the  normal  course  of  the  duties 
of  those  personnel,  whereas  diplomats  are  exempt  all  the  time,  whatever  they  are 
doing.  Therefore,  it  is  a  very  minor  form  of  immunity  and  privilege. 

As  regards  the  families  of  mission  personnel,  the  only  immunity  which  extends 
to  wives  and  families  is  that  of  immigration.  Once  they  are  actually  here  they  do 
not  get  any  immunities  at  all.  As  to  limitations  of  numbers,  yes,  we  can  control 
the  size  of  these  missions,  and  the  annex  to  Command  8495  contains  the  agreed 
procedure — the  accreditation  to  IMCO  of  permanent  representatives  and  their 
staff.  If  the  person  is  not  already  a  member  of  an  embassy,  IMCO  must  inform 
Her  Majesty’s  Government.  If  we  should  object  to  the  person  either  because  of 
something  that  he  has  done  or  because  we  think  that  the  mission  is  already  big 
enough,  consultations  must  take  place  between  Her  Majesty’s  Government  and 
IMCO. 
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The  question  of  tax  is  a  little  complicated.  However,  basically,  it  works  in  the 
same  way  as  it  does  for  any  person  working  abroad.  In  this  case,  representatives 
will  be  exempt  from  tax  on  their  salaries  paid  to  them  by  their  Governments — that 
is,  exempt  from  tax  in  this  country;  what  happens  in  their  countries  of  origin  is,  of 
course,  a  matter  for  those  countries.  (H.L.  Debs.,  vol.  429,  cols.  704-6:  26  April 
1982) 


In  moving  the  approval  of  the  Commonwealth  Agricultural  Bureaux 
(Immunities  and  Privileges)  Order  1982,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  Lord  Belstead,  stated: 

One  of  the  purposes  of  the  International  Organisations  Act  1981  was  to  remedy 
the  omissions  of  the  1 968  Act  so  that  we  could  accord  appropriate  immunities  and 
privileges  to  those  international  organisations  whose  memberships  were  com¬ 
posed  solely  of  Commonwealth  Governments.  The  Commonwealth  Agricultural 
Bureaux  is  one  such  organisation. 

The  body  as  a  whole  is  composed  of  the  headquarters  at  Farnham  Royal  and  the 
13  institutions  and  bureaux  located  at  research  institutes  or  university  depart¬ 
ments  in  the  United  Kingdom,  as  well  as  the  biological  control  institute  in 
Trinidad.  They  provide  a  pest  and  disease  identification  service  and  publish  45 
abstract  journals  as  well  as  making  their  information  available  through  a  computer 
service.  They  are  recognised  as  a  leading  world  information  service  in  agriculture. 
The  United  Kingdom  benefits  considerably  from  the  presence  of  the  bureaux  and 
we  were  anxious  to  ensure  that  this  and  other  wholly  Commonwealth  organisations 
were  not  disadvantaged  in  comparison  with  the  other  international  organisations 
which  are  located  in  this  country.  Accordingly,  we  negotiated  a  Headquarters 
Agreement  with  the  bureaux  to  provide  for  such  immunities  and  privileges  to  be 
received  as  would  enable  the  organisation  to  function  effectively.  That  agreement 
was  laid  before  the  House  on  25th  March. 

The  draft  order  is  to  give  effect  to  the  agreement.  It  contains  no  provisions  to 
accord  immunities  from  jurisdiction  to  the  organisation  or  its  staff  members, 
although  the  representatives  of  Commonwealth  member  countries  will  enjoy  such 
immunity  in  respect  of  their  official  acts  only,  when  they  are  here  to  deal  with  the 
bureaux’s  affairs.  Secondly,  in  accordance  with  internationally  accepted  prin¬ 
ciples,  we  have  exempted  the  bureaux’s  income  from  taxation  and,  thirdly,  when 
the  organisation  has  established  its  own  internal  system,  the  salaries  of  its  staff  will 
be  exempted  from  liability  to  pay  income  tax  to  the  Inland  Revenue.  We  will  also 
accord  staff  members  coming  from  the  Commonwealth  the  usual  first-arrival 
customs  privileges  on  their  personal  and  household  effects.  That  is  the  effect  of 
the  first  order.  (H.L.  Debs.,  vol.  28,  col.  433:  20  July  1982) 

Going  on  to  move  the  approval  of  the  United  Nations  Industrial 
Development  Organisation  (Immunities  and  Privileges)  Order  1982, 
Lord  Belstead  stated: 

I  now  turn  to  the  second  order  before  your  Lordships,  which  concerns  the 
United  Nations  Industrial  Development  Organisation,  or  UNIDO,  as  it  is 
generally  known.  UNIDO,  as  a  body  within  the  United  Nations,  at  present 
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enjoys  immunities  and  privileges  under  the  provisions  of  the  United  Nations  and 
International  Court  of  Justice  (Immunities  and  Privileges)  Order  1974.  However, 
UNIDO  is  taking  steps  to  become  one  of  the  Specialised  Agencies  of  the  United 
Nations  and,  when  that  happens,  the  1974  Order  in  Council  will  cease  to  be 
applicable  to  it. 

The  purpose  of  this  draft  order  is  merely  to  ensure  that  we  can  meet  our 
obligations  under  the  new  UNIDO  constitution  by  continuing  to  accord  to  the 
organisation  such  treatment  as  it  already  enjoys.  The  order  does  no  more  than 
that.  It  does  not  provide  for  any  new  or  additional  immunities  or  privileges  to 
be  accorded  to  the  organisation. 

As  many  of  your  Lordships  will  know,  UNIDO  was  established  in  1967  as  the 
result  of  a  resolution  of  the  United  Nations  General  Assembly  passed  the  year 
before.  The  purpose  of  the  organisation,  which  has  its  headquarters  in  Vienna,  is 
the  promotion  of  industrial  development  in  developing  countries,  with  particular 
emphasis  on  the  manufacturing  sector.  It  is  also  responsible  for  reviewing  and 
co-ordinating  all  the  activities  of  the  United  Nations  system  in  the  field  of 
industrial  development. 

It  will  thus  be  seen  that  the  first  of  these  two  draft  orders  provides  a  very  limited 
range  of  privileges  to  an  important  all-Commonwealth  organisation,  while  the 
second  does  no  more  than  continue  the  status  quo  for  a  very  useful  United  Nations 
organisation.  (Ibid.,  cols.  811-12) 

In  reply  to  a  question,  Lord  Belstead  then  stated: 

Immunity  of  representatives  from  legal  process  is  restricted  to  acts  done  in  their 
official  capacity  and  does  not  extend  to  private  acts.  In  addition,  there  is  no 
immunity  in  respect  of  motor  traffic  accidents  or  offences,  even  where  it  could 
be  argued  that  the  driving  was  in  the  exercise  of  functions  as  a  representative. 
The  immunity  in  regard  to  official  acts,  unlike  the  other  privileges  accorded  to 
representatives,  persists  even  after  the  representative  has  ceased  to  be  a  repre¬ 
sentative.  This  is  necessary  in  order  to  enable  him  to  carry  out  his  duties  as  the 
representative  of  a  foreign  state  without  fear  of  harassment.  (Ibid.,  col.  815) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

No  international  organisation  receives  immunity  under  the  Diplomatic  Pri¬ 
vileges  Act  1964.  Those  governmental  international  organisations  in  the  United 
Kingdom  which  have  been  accorded  the  more  limited  privileges  and/or  im¬ 
munities  under  the  provisions  of  the  International  Organisations  Acts  1968  and 
1981  since  1970  are: 

The  Commission  of  the  European  Communities 

The  Commonwealth  Agricultural  Bureaux 

The  European  Investment  Bank 

The  European  Parliament  Information  Office 

The  European  Centre  for  Medium-range  Weather  Forecasts 

The  International  Cocoa  Organisation 

The  Inter-American  Development  Bank 
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The  International  Rubber  Study  Group 

The  International  Lead  and  Zinc  Study  Group 

The  International  Oil  Pollution  Compensation  Fund 

The  International  Maritime  Satellite  Organisation 

The  International  Whaling  Commission 

The  Joint  European  Torus 

The  Oslo  and  Paris  Commissions 

(H.C.  Debs.,  vol .  33,  Written  Answers,  col.  259:  2  December  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Privileges  and  immunities  are  accorded  to  international  organisations  whose 
membership  is  composed  entirely  of  Commonwealth  countries  under  the 
provisions  of  the  International  Organisations  Act  1968  as  amended  by  the 
International  Organisations  Act  1981.  The  recent  Act  was  introduced  so  that  Her 
Majesty’s  Government  could  grant  treatment  to  all-Common wealth  international 
organisations  equal  to  that  which  can  be  accorded  to  those  international  organisa¬ 
tions  whose  members  are  foreign  States. 

The  decision  to  do  so  was  not  discussed  with  other  Commonwealth  Govern¬ 
ments,  but  it  is  assumed  that  they  support  the  measure.  (H.C.  Debs.,  vol.  33, 
Written  Answers,  col.  320:  3  December  1982) 


Part  Three:  II.  A.  3.  Subjects  of  international  law — international  organiza¬ 
tions —  in  general — legal  effect  of  acts  of  international  organizations 

(See  also  Part  Three:  III.  D.  (answers  of  18  March  1982  and  30  June 
1982),  below) 

In  the  course  of  a  telegram  dated  13  April  1982  from  the  Secretary  of 
State  for  Foreign  and  Commonwealth  Relations  addressed  to  the  Minister 
for  Foreign  Affairs  of  Peru  and  circulated  as  a  Security  Council  document 
it  was  stated: 

The  first  requirement  for  any  solution  is  that  the  Argentine  forces  should 
withdraw  from  the  Falkland  Islands  and  their  dependencies,  in  accordance  with 
the  mandatory  resolution  of  the  Security  Council  of  the  United  Nations.  The 
British  Government  hope  that  the  Government  of  Peru  will  impress  on  the 
government  of  Argentina  the  need  to  comply  with  its  obligations  under  inter¬ 
national  law.  (S/i4974+) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  subject  of  the 
Falkland  Islands,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Belstead,  stated: 

It  is  worth  reminding  your  Lordships’  House  that  we  are  talking  in  the  context 
of  Security  Council  Resolution  502,  which  is  mandatory,  and  it  is  because  that 
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mandatory  resolution  has  been  flouted — and  by  ‘flouted’  I  mean  that  on  the  day 
following  the  passing  of  that  resolution  the  Argentines  invaded  South  Georgia — 
that  the  Argentine  has  been  more  or  less  condemned  by  most  countries  in  the  rest 
of  the  world  and  has  not  been  effectively  supported  in  any  way  by  the  countries  of 
Latin  America.  (H.L.  Debs.,  vol.  429,  col.  398:  19  April  1982) 


Referring  to  Security  Council  Resolution  502,  the  Prime  Minister,  Mrs. 
Margaret  Thatcher,  stated  in  the  course  of  a  debate: 

There  is  a  clear  mandatory  resolution  on  record  by  the  Security  Council  which 
should  have  the  force  and  effect  of  international  law.  (H.C.  Debs.,  vol.  22,  col. 
121:  20  April  1982;  see  also  ibid.,  col.  720:  27  April  1982) 


In  the  course  of  a  speech  on  21  May  1982  to  the  Security  Council  on 
the  subject  of  the  Falkland  Islands,  the  United  Kingdom  representative, 
Sir  Anthony  Parsons,  referred  to  Security  Council  Resolution  502  and 
stated: 

In  the  succeeding  days,  Argentina  did  not  explicitly  reject  that  resolution,  no 
doubt  for  the  very  good  reason  that,  as  it  was  a  mandatory  resolution  under  Article 
40  of  the  Charter — as  was  made  clear  at  the  time,  it  was  not  open  to  Argentina  to 
purport  to  reject  it.  (S/PV.  2360,  p.  36) 


In  the  course  of  a  statement  on  10  December  1982  in  the  Sixth  Com¬ 
mittee  of  the  General  Assembly  of  the  United  Nations,  the  United 
Kingdom  representative,  Miss  S.  Brooks,  referred  to  a  resolution  adopted 
by  the  Committee  on  the  subject  of  the  Vienna  Convention  on  the  Repre¬ 
sentation  of  States  in  their  Relations  with  International  Organizations 
of  a  Universal  Character.  In  explanation  of  the  United  Kingdom’s  vote 
against  this  resolution  she  stated: 

My  delegation  also  notes  that  the  Vienna  Convention  applies  only  to  States.  Its 
scope  cannot  be  extended  by  a  resolution.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office) 


Part  Three:  II.  B.  1.  Subjects  of  international  law — international  organiza¬ 
tions — particular  types  of  organizations — universal  organizations 

In  the  course  of  a  speech  on  5  February  1982  in  the  ninth  emergency 
special  session  of  the  General  Assembly  of  the  United  Nations,  the  Belgian 
delegate,  speaking  on  behalf  of,  inter  alios,  the  United  Kingdom,  stated  : 

.  .  .  we  would  like  formally  to  reaffirm  our  attachment  to  the  principle  of  the 
universality  of  the  United  Nations.  (A/ES-9/PV.  12,  p.  31) 
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Part  Three:  II.  B.  3.  Subjects  of  international  laic — international  organiza¬ 
tions — particular  types  of  organizations — organizations  constituting  inte¬ 
grated  communities 

In  the  course  of  a  debate  on  the  subject  of  the  European  Community 
Budget  for  1982,  the  Lord  Privy  Seal,  Mr.  Humphrey  Atkins,  stated: 

...  I  shall  make  a  statement  about  the  problem  which  has  arisen  because  of  the 
difference  of  view  between  the  Council  and  the  European  Parliament  on  the 
adoption  of  the  1982  Community  budget.  When  I  reported  to  the  House  on 
27  January  about  the  meeting  of  the  Council  of  Ministers  on  26  January,  I  said 
that  the  Council  had  taken  no  final  decisions  on  this  matter.  I  can  now  report  to  the 
House  that  the  Council  has  subsequently  decided  that  it  should  institute  pro¬ 
ceedings  before  the  European  Court  of  Justice  concerning  this  budget;  that 
meanwhile  member  States  will  pay  in  full  the  sums  resulting  from  the  budget  as 
adopted;  and  that  the  Council  will  open  discussions  with  the  Parliament  and  the 
Commission  as  soon  as  possible  to  resolve  the  problem. 

We  hope  that  these  discussions  will  succeed.  At  the  same  time,  we  have  to 
protect  our  legal  position  and  ensure  that,  if  an  answer  is  not  found  by  discussion, 
we  shall  have  a  ruling  of  the  Court.  By  far  the  best  way  of  doing  this  is  through  an 
action  by  the  Council  as  a  whole. 

Some  other  member  States  were  in  fact  willing  to  accept  the  budget  as 
approved,  and  were  reluctant  to  go  to  the  Court.  The  Presidency  therefore  pro¬ 
posed,  as  a  compromise,  that  the  Council  should  take  the  matter  to  the  Court  but 
that  all  members  should  pay  their  contributions  on  the  basis  of  the  budget  as 
adopted.  We  accepted  this. 

Because,  in  our  view,  that  part  of  the  budget  added  by  the  Parliament  after  the 
second  Budget  Council  on  24  November  was  not  legally  adopted,  we  cannot  treat 
it,  as  we  do  the  rest  of  the  budget,  as  a  direct  charge  on  the  Consolidated  Fund  on 
the  basis  of  section  2(3)  of  the  European  Communities  Act  1972.  We  shall,  there¬ 
fore,  make  a  separate  payment  of  our  part  of  this  extra  sum — about  £2-5  million 
a  month.  The  authority  of  Parliament  will  be  sought  for  this  payment  in  a  Sup¬ 
plementary  Estimate  for  the  current  financial  year  and  in  a  main  Estimate  for 
1982-83.  Meanwhile  the  payment  will  be  met  by  means  of  repayable  advances 
from  the  Contingencies  Fund. 

Once  the  issue  has  been  resolved,  preferably  through  discussions  between  the 
Community  institutions,  but,  if  not,  through  a  judgment  of  the  European  Court, 
we  shall  know  the  amount  which  we  are  obliged  to  pay.  We  shall  then  either 
receive  a  repayment  or  be  under  a  firm  Community  obligation  to  pay  the  full 
amount.  (H.C.  Debs.,  vol.  17,  col.  305:  3  February  1982;  see  also  H.L.  Debs.,  vol. 
426,  cols.  1305-6:  3  February  1982) 


In  reply  to  questions  the  Lord  Privy  Seal  wrote: 

Citizens  of  all  member  States  of  the  European  Community  are  entitled  to 
benefits,  in  terms  of  freedom  of  movement  of  persons  and  services,  and  to  social 
security  benefits  in  other  member  States  in  accordance  with  treaty  provisions 
and  the  relevant  Community  instruments.  Under  protocol  3  of  the  Treaty  of 
Accession  a  Channel  Islander  who,  or  whose  parent  or  grandparent,  was  born, 
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adopted,  registered  or  naturalised  in  the  United  Kingdom  has  the  same  entitle¬ 
ment  as  other  citizens  of  European  Community  member  States.  However  a 
Channel  Islander  with  no  such  qualifying  connection  with  the  United  Kingdom 
is  not  entitled  to  benefit  unless  or  until  he/she  has  been  resident  in  the  United 
Kingdom  for  five  years. 

Under  protocol  3  to  the  Treaty  of  Accession,  Channel  Islanders  who  hold  their 
citizenship  of  the  United  Kingdom  and  Colonies  by  virtue  of  the  fact  that  they, 
a  parent  or  a  grandparent  were  born,  adopted,  naturalised  or  registered  in  the 
islands — and  not  in  the  United  Kingdom — do  not  benefit  from  Community 
provisions  relating  to  the  free  movement  of  persons  and  services.  (H.C.  Debs., 
vol.  19,  Written  Answers,  cols.  186-7 :  3  March  1982) 


In  reply  to  the  question  whether  there  is  any  provision  in  the  Act  of 
Accession  to  the  European  Communities  which  provides  for  unilateral 
action  by  a  member  State  if  there  is  failure  to  agree  an  arrangement  under 
article  103,  the  Minister  of  State,  Ministry  of  Agriculture,  Fisheries  and 
Food,  wrote: 

The  Act  of  Accession  establishes  the  modifications  to  Community  law 
necessary  to  take  account  of  the  accession  of  new  member  States.  It  is  therefore 
not  concerned  to  provide  for  unilateral  national  actions.  (H.C.  Debs.,  vol.  20, 
Written  Answers,  col.  35:  15  March  1982) 


In  reply  to  a  question,  the  Secretary  of  State  for  Foreign  and  Common¬ 
wealth  Affairs  wrote: 

The  Community  would  welcome  Mozambique’s  accession  to  the  Lome 
Convention.  But  in  order  to  enjoy  the  substantial  benefits  of  Lome  membership 
Mozambique  would  need  to  accept  the  convention  as  it  stands,  including  its 
territorial  applicability  clause  which  serves  inter  alia  to  extend  the  application 
of  the  convention  to  West  Berlin,  to  which  all  European  Community  treaties  are 
extended.  All  the  African,  Caribbean  and  Pacific  countries  who  have  joined  Lome 
have  accepted  this  clause.  (H.L.  Debs.,  vol.  428,  col.  510:  15  March  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Gibraltar  was  not  included  in  the  United  Kingdom  accession  to  the  1967 
convention  on  the  provision  of  mutual  assistance  by  customs  authorities  of 
European  Community  Member  States.  Yachts  registered  in  Gibraltar  are  there¬ 
fore  subject  to  the  French  port  tax  imposed  from  1  January  1982.  However, 
yachts  registered  in  the  United  Kingdom  and  staying  temporarily  in  Gibraltar 
would  not  appear  to  be  subject  to  this  tax.  When  the  United  Kingdom  joined  the 
Community,  Gibraltar  chose  to  be  excluded  from  its  customs  territory.  Her 
Majesty’s  Government  therefore  have  no  present  plans  to  extend  the  convention 
to  include  Gibraltar.  (H.C.  Debs.,  vol.  20,  Written  Answers,  cols.  262-3: 
22  March  1982) 
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In  reply  to  the  question  what  legislative  and  administrative  arrange¬ 
ments  are  necessary  for  the  withdrawal  of  a  State  from  the  European 
Economic  Community,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  European  Community  treaties  make  no  provision  for  the  withdrawal  of 
a  member  State.  (H.C.  Debs.,  vol.  21,  Written  Answers,  col.  306 :  6  April  1982) 


In  reply  to  the  question  to  which  international  treaties  and  agreements, 
regarded  by  Tier  Majesty’s  Government  as  binding  on  the  United 
Kingdom,  the  adherence  of  the  United  Kingdom  ( a )  results  directly  or 
indirectly  from  membership  of  the  European  Economic  Community  and 
( b )  does  not  so  result,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

In  the  case  of  most  international  treaties  and  agreements  binding  on  the  United 
Kingdom  as  a  party,  Lrnited  Kingdom  membership  of  the  European  Economic 
Community  is  not  a  relevant  factor.  There  are,  however,  a  number  of  agreements 
between  the  Community  and  its  member  States  and  individual  third  countries  or 
groups  of  third  countries  to  which  the  United  Kingdom  is  also  a  party,  because 
it  is  a  member  State  of  the  Community.  These  include,  for  instance,  the  Lome 
convention  and  the  EC/ASEAN  agreement.  There  are  others,  for  example  the 
Community  patent  convention,  which  are  between  member  States  of  the 
Communities  alone.  In  the  case  of  international  agreements  which  cover  matters 
within  the  competence  of  the  European  Community,  such  as  matters  falling 
within  the  scope  of  the  common  commercial  policy  or  the  common  fisheries 
policy,  the  Community  may  itself  be  a  party.  The  Council,  which  consists  of 
representatives  of  the  member  States,  authorises  the  negotiation  and  itself 
concludes  such  agreements,  which  are  then  binding  on  the  member  States. 
International  agreements  to  which  the  United  Kingdom  is  a  party  are  published 
as  command  papers  in  the  United  Kingdom  treaty  series,  and  an  index  of  these 
agreements  is  published  from  time  to  time.  Many  agreements  having  a  special 
connection  with  the  European  Communities  are  also  published  in  the  European 
Community  series  of  command  papers.  Agreements  concluded  by  the  Com¬ 
munity  are  also  printed  in  the  Official  Journal  of  the  European  Communities, 
of  which  copies  are  available  in  the  Library  of  the  House.  (H.C.  Debs.,  vol.  21, 
Written  Answers,  cols.  306-y:  6  April  1982) 


In  moving  the  approval  of  the  European  Communities  (Definition  of 
Treaties)  (International  Railway  Tariffs  Agreements)  Order  1982,  the 
Government  spokesman  in  the  House  of  Lords,  the  Earl  of  Avon,  stated: 

.  .  .  Greece  became  the  tenth  member  of  the  European  Communities  on  1st 
J anuary  1981.  This  draft  order  seeks  to  accomplish  one  of  the  many  minor  treaty 
formalities  which  that  event  has  occasioned.  Under  the  terms  of  its  treaty  of 
accession  Greece  automatically  became  party  to  many  existing  Community 
agreements,  one  of  which  was  the  1955  European  Coal  and  Steel  Community 
Agreement.  This  concerns  the  so-called  through  international  tariffs  for  the 
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carriage  of  coal  and  steel  by  railway.  The  agreement  lays  down  a  system  of  carriage 
charges,  comprising  a  terminal  charge  and  a  tapered  distance  charge.  It  is 
intended  to  reduce  the  overall  international  transport  charges  for  coal  and  steel 
carried  throughout  the  journey  by  rail. 

The  principles  of  the  main  European  Coal  and  Steel  Community  Agreement 
were  later  extended  to  traffic  between  the  Community  and  Switzerland  and 
Austria  by  separate  agreements  made  with  those  countries  in  1956  and  1957 
respectively.  Under  the  terms  of  its  treaty  of  accession  Greece  is  required  to 
accede  to  all  such  agreements  that  have  been  concluded  with  third  countries 
by  the  existing  member  states  acting  jointly  with  one  of  the  Communities. 
Fortunately,  a  precedent  for  achieving  that  end  had  previously  been  established, 
following  the  enlargement  of  the  Community  in  1973  when  supplementary 
protocols  to  the  agreements  with  Switzerland  and  Austria,  providing  for  the 
accession  of  the  three  new  member  states,  were  adopted.  Following  that 
example,  second  supplementary  protocols  to  the  agreements  with  Switzerland 
and  Austria,  providing  for  the  accession  of  Greece,  were  duly  negotiated  and 
signed  on  2nd  April  1981.  It  is  the  two  second  supplementary  protocols  that  this 
draft  order  seeks  to  specify  under  Section  1(3)  of  the  European  Communities  Act 
1 972,  so  that  they  may  be  regarded  as  Community  treaties  and  thus  given  effect  in 
United  Kingdom  law.  (H.L.  Debs.,  vol.  429,  cols.  251-2:  7  April  1982) 


In  reply  to  the  question  if  he  will  identify  any  documents  signed  by  the 
United  Kingdom  authorities  in  common  with  other  member  States  on 
accession  to  the  European  Economic  Community  pledging  adherence  to 
the  laws  of  the  Community;  and  if  he  will  specify  any  other  laws  or  liability 
referred  to  in  addition  to  the  European  Economic  Community  Treaty,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

Under  articles  1  to  4  of  the  Act  annexed  to  the  Treaty  of  Accession,  the  United 
Kingdom  accepted  the  provisions  of  the  original  treaties,  the  acts  adopted  by  the 
institutions  of  the  Communities  and  all  other  decisions  and  agreements  concluded 
by  the  original  member  States  relating  to  the  functioning  of  the  Communities  or 
connected  with  their  activities.  (H.C.  Debs.,  vol.  24,  Written  Answers,  col.  246 : 
24  May  1982) 


In  reply  to  the  question  whether  it  is  the  consistent  practice  of  Her 
Majesty’s  Government  to  refer  to  the  Assembly  of  the  European  Com¬ 
munities,  as  defined  in  section  1  of  the  European  Assembly  Elections 
Act  1 978,  as  the  European  Parliament;  whether  this  practice  was  under  the 
present  Administration  and,  if  so,  when;  and  what  are  the  reasons  for 
adopting  this  practice,  the  Prime  Minister  wrote: 

The  term  ‘Assembly’  appears  in  the  treaties,  but  the  institution  has  described 
itself  since  1962  as  the  ‘European  Parliament’  and  this  term  is  generally  in  use 
throughout  the  Community.  We  accepted  this  usage  on  taking  office,  as  did  the 
previous  Conservative  Administration.  Whatever  terminology  is  used,  the  nature 
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of  the  institution  is  not  in  doubt.  We  will  continue  to  use  the  term  ‘Assembly’  in 
legal  texts  or  where  it  is  necessary  to  distinguish  that  institution  from  Parliament 
in  Westminster.  (H.C.  Debs.,  vol.  26,  Written  Answers,  cols.  21Q-20 :  28  June 
1982) 


In  the  course  of  replying  to  the  question  whether  the  highest  priority 
was  being  given  to  the  creation  of  a  common  E.E.C.  foreign  policy,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  Mr.  Hurd,  stated: 

The  Ten  Governments  retain  sovereignty  on  foreign  policy  matters  and  I 
believe  that  they  wish  to  do  so  in  future.  More  and  more  common  positions  on 
individual  issues  are  reached  by  consensus,  and  that  increases  the  influence  that 
each  country  has  in  the  rest  of  the  world.  (H.C.  Debs.,  vol.  27,  col.  288:  7  July 
1982) 


Part  Three:  III.  D.  Subjects  of  international  law — subjects  of  international 
law  other  than  States  and  organizations — mandated  and  trust  territories, 
Namibia 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  Government  have  no  diplomatic  or  consular  relations  with  the  authorities 
in  Namibia,  since  the  territory  is  under  unlawful  occupation  by  South  Africa.  Our 
missions  in  South  Africa  deal  with  consular  questions  affecting  British  subjects 
visiting  or  living  in  Namibia.  (H.C.  Debs.,  vol.  19,  Written  Answers,  col.  402 : 
9  March  1982) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  subject  of 
independence  negotiations  for  Namibia,  the  Government  spokesman,  the 
Earl  of  Avon,  made  the  following  statements: 

Britain  has  a  long  historical  connection  with  southern  Africa.  The  Government 
have  been  closely  involved  with  the  Namibia  problem  since  the  Western  five  first 
put  forward  their  proposals  for  a  solution  in  1978,  and  subsequently  pursued  their 
efforts  to  achieve  a  peaceful  settlement  in  accordance  with  Security  Council 
Resolution  435.  That  remains  a  central  objective  of  the  Government.  (H.L. 
Debs.,  vol.  428,  col.  741:  18  March  1982) 

The  noble  Lord  .  .  .  asked  about  the  importation  of  uranium  from  Namibia  to 
the  United  Kingdom.  The  Government  do  not  accept  as  valid  the  United  Nations 
Council  for  Namibia  Decree  No.  1,  which  purports  to  prevent  the  exportation  of 
natural  resources  in  Namibia,  since  the  United  Nations  General  Assembly  acted 
beyond  its  powers  in  setting  up  the  council.  The  Government  therefore  have  no 
grounds  for  interfering  with  this  or  any  other  trade  between  Namibia  and  the 
United  Kingdom  which  does  not  conflict  with  any  of  our  international  obliga¬ 
tions.  (Ibid.,  col.  744) 
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None  of  the  five  accepts  as  legitimate  the  ‘Council  of  Ministers’  or  the  ‘National 
Assembly’,  both  of  which  were  created  as  a  result  of  the  elections  in  December 
1978,  which  were  conducted  without  international  supervision.  (Ibid.) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Mr.  Richard  Luce,  stated  in  respect  of  Namibia: 

The  Government  fully  support  Security  Council  resolution  No.  435,  which 
allows  the  United  Nations  to  play  a  key  role  in  the  transitional  phase.  (H.C.  Debs., 
vol.  21,  col.  288:  31  March  1982) 


On  16  April  1982,  the  representative  of  the  Federal  Republic  of 
Germany  to  the  United  Nations  High  Commission  for  Refugees  made  a 
statement  on  the  election  of  the  Council  for  Namibia  to  the  Commission’s 
Executive  Committee.  In  the  statement,  which  was  made  also  on  behalf  of 
the  Governments  of  Canada,  France,  the  Lffiited  States  and  the  United 
Kingdom,  it  was  stated: 

The  members  of  the  Contact  Group  oppose  the  precedent  inherent  in 
admitting  an  organization  which  is  not  a  state  as  that  term  is  understood  in  inter¬ 
national  law.  Membership  in  the  Committee  has  been  limited  to  states  members 
and  states  non-members  of  the  United  Nations.  There  are  sound,  practical 
reasons  for  awarding  full  membership  to  states  which  have  the  authority  and 
resources  to  contribute  to  UNHCR’s  worldwide  activities.  The  mechanism 
of  official  observer  status,  if  taken  advantage  of,  gives  other  countries  and/or 
organizations  with  a  direct  interest  in  refugee  problems,  a  channel  through  which 
to  participate.  (Text  provided  by  the  Foreign  and  Commonwealth  Office) 


In  April  1982,  the  Third  United  Nations  Conference  on  the  Law  of  the 
Sea  resolved  to  introduce  a  provision  (in  Article  305)  whereby  the 
proposed  Convention  on  the  Law  of  the  Sea  will  be  open  for  signature  by, 
amongst  other  entities,  ‘Namibia,  represented  by  the  United  Nations 
Council  for  Namibia’.  On  26  April  1982,  the  leader  of  the  United 
Kingdom  delegation  to  the  Conference  made  the  following  statement: 

My  delegation’s  position  on  this  issue  is  well  known.  Namibia  is  not  a  sovereign 
state — it  does  not  have  the  capacity  to  enter  into  international  commitments 
under  a  treaty.  Nor  do  we  recognise  that  the  Council  of  Namibia  has  such  a 
capacity.  On  the  attainment  of  full  Statehood  by  Namibia  it  will  we  must  all  hope 
be  represented  in  the  Convention  regime  by  a  duly  elected  Government  not  by  the 
Council. 

It  is  our  view  that  it  is  unfortunate  to  make  what  is  an  interim  and  controversial 
provision  in  the  Convention — a  provision  which  is  extraneous  to  the  issues  we  are 
dealing  with  in  this  Conference  and  which  will  be  overtaken  by  events  before  the 
Convention  comes  into  force.  This  decision  is  untimely  when  a  promising  effort  to 
secure  a  solution  to  the  Namibian  problem  is  being  made  by  the  governments  of 
the  five  with  Security  Council  approval. 
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Despite  these  objections  my  delegation  acting  out  of  respect  for  the  wider 
interests  of  the  Conference  has  not  wished  to  stand  in  the  way  of  consensus.  (Text 
provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  the  question  whether  the  United  Kingdom  recognises  the 
claim  of  the  Council  for  Namibia,  established  under  United  Nations 
General  Assembly  resolution  2248  of  18  May  1967,  to  be  the  only  legal 
administering  authority  of  the  country,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

No.  The  Government  consider  that  the  United  Nations  General  Assembly 
acted  beyond  its  competence  in  setting  up  the  United  Nations  Council  for 
Namibia  with  the  powers  with  which  it  purported  to  endow  it.  (H.C.  Debs.,  vol. 
26,  Written  Answers,  col.  774:  30  June  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Successive  Governments  have  considered  that  British  trade  with,  or  invest¬ 
ment  in,  Namibia  does  not  conflict  with  any  of  our  international  obligations. 
We  give  no  promotional  support  for  such  trade.  (H.C.  Debs.,  vol.  28,  Written 
Answers,  col.  95:  20  July  1982) 


In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

We,  like  other  governments  of  the  Western  Five,  have  never  endorsed  the  United 
Nations  General  Assembly’s  description  of  SWAPO  as  ‘the  sole  and  authentic 
representative  of  the  Namibian  people’.  Such  recognition  in  advance  of  free  and 
fair  elections  puts  at  risk  confidence  in  the  impartiality  of  the  implementation 
process.  (H.C.  Debs.,  vol.  29,  Written  Answers,  col.  147:  20  October  1982) 


In  reply  to  a  further  question,  the  same  Minister  wrote: 

We  have  no  plans  at  present  for  establishing  diplomatic  representation  in 
Namibia.  We  expect  to  set  up  a  mission  in  Windhoek  once  Namibia’s  indepen¬ 
dence  is  achieved  and  internationally  recognised.  (Ibid.,  col.  148 ) 


In  reply  to  a  question,  the  Minister  for  Overseas  Development  wrote 
in  part: 

Her  Majesty’s  Government  do  not  recognise  the  South  African  occupation  of 
Namibia  as  lawful  and  have  no  dealings  with  the  current  administration  that  was 
set  up  following  the  1978  internal  elections.  (H.C.  Debs.,  vol.  34,  Written 
Answers,  col.  153:  15  December  1982) 
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Part  Four:  I.  The  individual  ( including  the  corporation)  in  international 
law — nationality 

(See  also  Part  Three:  I.  C.  4.  (answer  of  23  February  1982),  above  and 
Part  Eight:  II.  D.  (United  Kingdom  Note  of  4  September  1981),  below) 

In  reply  to  a  question,  the  Minister  of  State,  Home  Office,  wrote: 

Under  the  British  Nationality  Act  1948,  persons  born  in  the  Channel  Islands  or 
the  Isle  of  Man  have  the  same  status,  that  of  citizen  of  the  United  Kingdom  and 
colonies,  as  (a)  persons  born  in  the  United  Kingdom  and  ( b )  persons  born  in  a 
colony  or  associated  state. 

Under  section  33(2)  of  that  Act,  a  citizen  of  the  United  Kingdom  and  colonies 
who  derives  that  status  from  his  connection  with  the  Channel  Islands  or  the  Isle  of 
Man  may  also,  if  he  wishes,  be  known  as  ‘a  citizen  of  the  United  Kingdom,  Islands 
and  Colonies’. 

The  British  Nationality  Act  1981  will  come  into  force  on  1  January  1983, 
provided  the  necessary  preparatory  work  has  been  completed.  Under  the  Act, 
citizens  of  the  United  Kingdom  and  colonies  closely  connected  with  the  Channel 
Islands  and  the  Isle  of  Man  will,  like  persons  closely  connected  with  the  United 
Kingdom,  become  British  citizens.  Persons  connected  with  a  colony  or  an 
associated  State  will  become  British  dependent  territories  citizens.  The  1981  Act 
contains  no  provision  enabling  persons  connected  with  the  Channel  Islands  and 
the  Isle  of  Man  to  describe  themselves  as  other  than  British  citizens. 

The  authorities  of  the  Channel  Islands  and  the  Isle  of  Man  were  consulted 
about  the  provisions  of  the  British  Nationality  Act  1981,  and  will  continue  to  be 
consulted  about  their  implementation.  (H.C.  Debs.,  vol.  17,  Written  Answers, 
col.  252:  8  February  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Our  practice  is  based  on  the  established  principle  that  countries  should  issue 
passports  only  to  their  own  nationals. 

If  children  of  citizens  of  the  United  Kingdom  and  Colonies  are  not  themselves 
citizens  and  require  separate  travel  documents,  these  fall  to  be  provided  by  the 
authorities  of  the  country  of  which  they  are  nationals  or,  if  they  are  stateless,  of  the 
country  in  which  they  are  resident.  If  there  is  any  problem  in  doing  this  and  the 
family  need  to  travel  urgently,  we  are  normally  prepared  to  add  children’s  names 
to  the  mother’s  or  father’s  British  passport  for  a  specific  journey.  (H.C.  Debs., 
vol.  19,  Written  Answers,  cols.  208-9:  4  March  1982) 

On  1 1  October  1982,  the  Foreign  and  Commonwealth  Office  circulated 
a  Note  to  the  Heads  of  Diplomatic  Missions  in  London  on  the  subject  of 
the  British  Nationality  Act  1981.  In  the  Note  it  was  stated: 

Among  the  changes  introduced  by  the  Act  are  certain  alterations  in  nomen¬ 
clature  for  existing  categories  of  United  Kingdom  nationals.  Where  provisions 
using  the  existing  titles  of  categories  of  United  Kingdom  nationals  occur  in,  or  in 
association  with,  international  agreements  or  arrangements  to  which  the  United 
Kingdom  or  Her  Majesty’s  Government  are  a  party,  Her  Majesty’s  Government 
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intend  with  effect  from  1  January  1983  to  interpret  those  provisions  in  the  light  of 
the  relevant  provisions  of  the  new  Act,  sections  11,  23,  26  and  51  of  which  are 
particularly  relevant.  Her  Majesty’s  Government  will  proceed  on  the  assumption 
that  other  parties  to  such  agreements  or  arrangements  will  follow  the  same 
practice. 

Attached  to  the  Note  was  an  explanatory  memorandum  the  text  of 
which  ran  as  follows: 


British  Nationality  Act  1981 

The  British  Nationality  Act  1981  received  Royal  Assent  on  October  30  and  is 
due  to  come  into  force  on  1  January  1983  (apart  from  Section  49  which  came  into 
force  on  Royal  Assent).  The  main  provisions  of  the  Act  are  summarised  below. 

The  Act  replaces  the  present  citizenship  of  the  United  Kingdom  and  Colonies 
by  three  separate  citizenships: 

British  citizenship  for  people  closely  connected  with  the  United  Kingdom, 
the  Channel  Islands  and  the  Isle  of  Man; 

British  Dependent  Territories  citizenship  for  people  connected  with  the 
dependencies;  and 

British  Overseas  citizenship  for  those  citizens  of  the  United  Kingdom  and 
Colonies  who  do  not  acquire  either  of  the  other  citizenships  at  commence¬ 
ment. 

The  Act  provides  for  the  acquisition  and  renunciation  of  these  citizenships,  and 
makes  amendments  to  the  Immigration  Act  1971  so  as  to  cast  the  right  of  abode  in 
terms  of  the  new  British  citizenship. 

British  Citizenship 

All  citizens  of  the  United  Kingdom  and  Colonies  who  have  the  right  of  abode 
will  acquire  British  citizenship  automatically  at  commencement,  with  the  excep¬ 
tion  of  those  mentioned  in  the  footnote.  [ Footnote .  A  stateless  person  who  has  been 
registered  as  a  citizen  of  the  United  Kingdom  and  Colonies  by  virtue  of  his 
mother’s  citizenship  of  the  United  Kingdom  and  Colonies  will  acquire  whichever 
of  the  3  new  citizenships  his  mother  does.  So  those  persons  who  have  the  right 
of  abode  only  through  their  registration  but  whose  mothers  become  citizens  of 
the  British  Dependent  Territories  or  British  Overseas  citizens  will  not  become 
British  citizens.] 

Acquisition  by  birth 

A  child  born  in  the  United  Kingdom  after  commencement  will  be  a  British 
citizen  automatically  at  birth  if  either  his  father  or  his  mother  is  a  British  citizen 
or  is  settled  here.  A  child  adopted  by  a  British  citizen  by  court  order  made  in  the 
United  Kingdom  will  be  a  British  citizen,  as  will  a  foundling.  A  child  born  here 
who  does  not  acquire  British  citizenship  at  birth  will  have  an  entitlement  to  be 
registered  as  a  British  citizen  if  either  parent  later  becomes  a  British  citizen  or 
becomes  settled.  The  child  will  also  have  an  entitlement  to  registration  if  he 
spends  the  first  ten  years  of  his  life  here. 

Acquisition  by  descent 

A  child  born  abroad  after  commencement  will  be  a  British  citizen  by  descent 
if  either  his  father  or  his  mother  is  a  British  citizen  otherwise  than  by  descent, 
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e.g.  if  he  or  she  was  born,  adopted,  or  naturalised  in  the  United  Kingdom  or  was 
registered  on  the  basis  of  previous  residence  in  the  United  Kingdom.  A  child  born 
abroad  to  a  British  citizen  by  descent  will  be  entitled  to  be  registered  as  a  British 
citizen  by  descent  if  application  is  made  within  twelve  months  of  the  birth  and  the 
parent  is  (a)  born  to  a  British  citizen,  adopted,  naturalised  or  (generally  speaking) 
registered  in  the  United  Kingdom,  and  (b)  has  spent  three  years  in  the  United 
Kingdom  at  any  time  prior  to  the  birth  (this  requirement  does  not  apply  if  the 
child  is  stateless).  In  addition,  male  British  citizens  by  descent  who  are  married 
and  resident  in  foreign  countries  at  commencement  will  be  able  to  have  their 
children  born  in  a  foreign  country  within  five  years  of  commencement  registered 
as  British  citizens  by  descent,  provided  there  is  a  specified  parental  or  grand- 
parental  link  with  the  United  Kingdom.  Application  must  be  made  within  twelve 
months  of  the  birth. 

A  child  born  overseas  to  a  British  citizen  by  descent  who  is  not  registered  as 
such  a  citizen  himself  within  twelve  months  of  his  birth  would  have  an  entitlement 
to  registration  if  he  subsequently  came  to  the  United  Kingdom  and  lived  there 
with  both  his  parents  for  three  years.  If  registered,  the  child  would  be  a  British 
citizen  otherwise  than  by  descent. 

A  child  born  abroad  to  a  British  citizen  who  is  in  Crown  Service,  in  the  service 
of  a  European  Community  institution,  or  certain  other  types  of  service  designated 
by  Order  in  Council  will  be  a  British  citizen  whether  or  not  the  parent  was  born 
in  the  United  Kingdom,  and  the  child  will  be  able  to  transmit  citizenship  to  his 
or  her  own  children  on  the  same  terms  as  a  British  citizen  born  in  the  United 
Kingdom. 

Acquisition  by  naturalisation  or  registration 

British  Dependent  Territories  citizens,  British  Overseas  citizens,  British 
subjects  under  the  Act  and  British  protected  persons  who  have  or  become  settled 
in  the  United  Kingdom  will  be  entitled  to  be  registered  as  British  citizens  after  five 
years’  residence  here.  British  Dependent  Territories  citizens  from  Gibraltar  will 
have  an  entitlement  to  be  registered  as  British  citizens  without  the  need  to  be 
resident  in  the  United  Kingdom.  Certificates  of  naturalisation  may  be  granted,  at 
the  Home  Secretary’s  discretion,  to  other  Commonwealth  citizens  and  foreign 
nationals.  The  qualifications  for  naturalisation  are  very  similar  to  those  at  present. 
The  husband  or  wife  of  a  British  citizen  will  be  able  to  apply  after  three  years’ 
residence  here  instead  of  the  normal  five.  The  Home  Secretary  also  has  discretion 
to  register  any  minor  child  as  a  British  citizen. 

Preserved  entitlements  to  registration 

Commonwealth  citizens  settled  here  before  1 973  will  continue  to  have  a  right  to 
be  registered  for  five  years  after  commencement  (or  eight  years  in  special  cases). 
In  the  case  of  minors  the  right  of  registration  continues  for  five  years  after  they 
reach  the  age  of  eighteen.  Commonwealth  citizens  with  the  right  of  abode  who  are 
settled  here  at  commencement  will  also  continue  to  have  a  right  to  registration  for 
a  limited  period  when  they  have  been  here  for  five  years.  Women  who  at  com¬ 
mencement  are  married  to  citizens  of  the  United  Kingdom  and  Colonies  who 
become  British  citizens  will  have  their  entitlement  to  registration  preserved 
for  five  years  provided  their  marriage  subsists.  Where  the  marriage  has  ceased 
registration  is  at  the  Home  Secretary’s  discretion. 


397 


INTERNATIONAL  LAW  1982 
Renunciation  and  resumption 

Provision  is  made  for  British  citizens  to  renounce  their  British  citizenship, 
and  to  resume  it  subsequently;  and  for  certain  persons  who  have  renounced 
their  present  citizenship  of  the  United  Kingdom  and  Colonies  to  be  able  to  be 
registered  as  British  citizens. 

British  Dependent  Territories  Citizenship 

The  provisions  of  the  Bill  dealing  with  the  acquisition  and  renunciation  of 
citizenship  of  the  British  Dependent  Territories  follow  a  similar  pattern  to  those 
for  the  acquisition  and  renunciation  of  British  citizenship.  British  Dependent 
Territories  citizens  who  settle  in  the  United  Kingdom  will  be  entitled  to  registra¬ 
tion  as  British  citizens  after  they  have  spent  five  years  here. 

British  Overseas  Citizenship 

This  citizenship  is  essentially  transitional  in  its  nature.  It  will  be  acquired  at 
commencement  by  any  citizen  of  the  United  Kingdom  and  Colonies  who  does  not 
become  either  a  British  citizen  or  a  British  Dependent  Territories  citizen.  British 
Overseas  citizenship  cannot  normally  be  transmitted  automatically  to  children 
born  after  commencement.  There  are  provisions  for  a  minor  child  to  be  registered 
at  discretion  as  a  British  Overseas  citizen.  The  wife  of  a  citizen  of  the  United 
Kingdom  and  Colonies  who  becomes  a  British  Overseas  citizen  will  have  her 
entitlement  to  acquire  her  husband’s  citizenship  preserved  for  five  years  provided 
the  marriage  has  not  ceased.  In  that  event  her  registration  is  at  the  discretion  of  the 
Secretary  of  State.  There  is  provision  for  British  Overseas  citizens  to  renounce 
this  status. 

British  Subjects  and  British  Protected  Persons 

The  use  of  the  term  ‘British  subject’  as  a  common  description  of  all  Common¬ 
wealth  citizens  will  cease  and  the  term  ‘Commonwealth  citizen’  alone  will  be  used 
in  future.  But  the  present  scope  of  the  meaning  of  the  term  ‘British  subject’  as 
used  in  legislation  passed  before  commencement  (for  example,  that  dealing  with 
the  right  to  vote)  is  preserved.  British  subjects  without  citizenship,  and  British 
subjects  who  had  that  status  by  reason  of  a  connection  with  the  Republic  of 
Ireland  before  1949  and  who  have  since  claimed  their  right  to  remain  British 
subjects  under  Section  2  of  the  British  Nationality  Act  1948,  will  continue  to  be 
known  as  British  subjects.  Those  citizens  of  the  Irish  Republic  who  were  British 
subjects  before  1949  will  continue  to  be  able  to  make  a  claim  that  they  have 
remained  British  subjects.  The  Home  Secretary  will  have  discretion  to  register 
any  minor  child  as  a  British  subject,  and  the  foreign  wife  of  a  British  subject  will 
continue  to  be  entitled  to  registration  as  a  British  subject  for  five  years  after 
commencement  provided  her  marriage  subsists.  There  is  provision  for  renuncia¬ 
tion  of  British  subject  status,  and  a  former  British  subject  without  citizenship  will 
automatically  lose  that  status  on  acquiring  any  other  citizenship  or  nationality. 

The  status  of  British  protected  person  is  continued  by  the  Act.  British  pro¬ 
tected  persons  and  British  subjects  who  settle  in  the  United  Kingdom  will  be 
entitled  to  registration  as  British  citizens  after  they  have  spent  five  years  here. 

General  Points 

No-one  who  is  now  a  citizen  of  the  United  Kingdom  and  Colonies  will  be  left 
without  a  citizenship,  and  the  Act  contains  provisions  which  more  than  comply 
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with  the  United  Kingdom’s  obligations  under  the  United  Nations  Convention  on 
the  Reduction  of  Statelessness. 

The  Act  will  not  adversely  affect  the  position  under  the  immigration  law  of  any¬ 
one  who  is  lawfully  settled  in  the  United  Kingdom.  The  special  voucher  scheme 
under  which  certain  United  Kingdom  passport  holders,  originally  from  East 
Africa,  may  be  admitted  to  the  United  Kingdom  for  settlement,  will  continue. 

The  Act  provides  that  where  the  Home  Secretary  is  required  to  exercise  his 
discretion,  he  shall  do  so  without  regard  to  the  race,  colour  or  religion  of  the 
person  concerned. 

Women  will  transmit  citizenship  on  equal  terms  with  men  to  their  children 
born  abroad  after  commencement.  Minor  children  born  abroad  before  com¬ 
mencement  to  women  born  in  the  United  Kingdom  will  continue  to  be  able  to 
be  registered  as  British  citizens  under  the  Home  Secretary’s  general  discretion 
to  register  minor  children. 

There  is  no  general  restriction  on  dual  nationality  in  the  Act. 

On  18  October  1982  the  Foreign  and  Commonwealth  Ofhce  issued  a 
further  Note  reading  as  follows: 

Her  Majesty’s  Principal  Secretary  of  State  for  Foreign  and  Commonwealth 
Affairs  presents  his  compliments  to  Their  Excellencies  and  Messieurs  the  Heads 
of  Diplomatic  Missions  in  London  of  Member  States  of  the  European  Com¬ 
munities,  and  with  reference  to  his  Note  of  1 1  October  about  the  British 
Nationality  Act  1981  has  the  honour  to  inform  them  that  the  Declaration  on 
the  definition  of  the  term  ‘Nationals’  made  by  the  Government  of  the  United 
Kingdom  on  signature  of  the  Treaty  of  Accession  in  1972  is  not  affected  by  his 
Note  under  reference.  It  will  be  the  subject  of  a  separate  communication  to  the 
Council  of  Ministers.  (Texts  of  Notes  provided  by  the  Foreign  and  Common¬ 
wealth  Office.  See  also  H.C.  Debs.,  vol.  31,  cols.  692-9:  11  November  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

A  woman  who  acquires  the  citizenship  of  a  former  dependency  on  independence 
is  excepted  from  loss  of  citizenship  of  the  United  Kingdom  and  Colonies  if,  at  that 
time,  she  is  the  wife  of  a  man  who  retains  his  United  Kingdom  citizenship.  The 
exception  does  not  extend  to  widows.  It  is  in  these  circumstances  that  the  date  of 
her  husband’s  death  has  a  bearing  on  a  widow’s  nationality.  (H.C.  Debs.,  vol.  20, 
Written  Answers,  col.  124.:  17  March  1982) 


In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

British  consular  officials  in  China  as  elsewhere  endeavour  to  accord  consular 
assistance  wherever  necessary  to  all  citizens  of  the  United  Kingdom  and  colonies, 
irrespective  of  their  ethnic  origin  or  place  of  residence.  However,  citizens  of  the 
United  Kingdom  and  colonies  who  possess  a  second  nationality  are  not  entitled 
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to  official  consular  protection  in  the  country  of  their  second  nationality.  Those 
ethnic  Chinese  residents  of  Hong  Kong  who  are  both  citizens  of  the  United 
Kingdom  and  colonies  and  citizens  of  the  People’s  Republic  of  China  are  there¬ 
fore  not  entitled  to  official  consular  protection  within  China.  (H.C.  Debs.,  vol.  28, 
Written  Answers,  col.  92:  20  July  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Lender  the  1981  British  Nationality  Act  those  Pitcairners  who  are  not  patrial 
will  become  British  Dependent  Territories  citizens  and  their  right  of  abode  on 
Pitcairn  will  be  confirmed.  As  at  present  they  will  not  have  an  automatic  right  of 
abode  in  the  Lffiited  Kingdom.  However,  our  responsibility  for  their  welfare  and 
protection  will  be  unchanged.  (H.L.  Debs.,  vol.  434,  col.  1021:  14  October  1982; 
see  also  H.L.  Debs.,  vol.  427,  cols.  926-7:  23  February  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Home  Office,  wrote: 

Neither  our  current  nationality  law  nor  the  British  Nationality  Act  1981,  which 
is  due  to  come  into  force  on  1  J anuary  1983,  contains  any  general  restriction  on  the 
holding  of  dual  nationality.  No  information  is  available  about  the  numbers  of 
persons  who  have  or  can  claim  dual  nationality.  (H.C.  Debs.,  vol.  29,  Written 
Answers,  col.  30:  18  October  1982) 


In  the  course  of  the  second  reading  debate  in  the  House  of  Lords  of  the 
British  Nationality  (Falkland  Islands)  Amendment  Bill,  the  Government 
spokesman,  Lord  Elton,  stated: 

As  things  stand,  about  three-quarters  of  all  Falkland  Islanders  will  become 
British  citizens  when  the  British  Nationality  Act  1981  comes  into  force  on  1st 
January  next  year.  That  will  be  the  case  whether  my  noble  friend’s  Bill  becomes 
law  or  not.  But  the  remainder,  about  400  people  in  all,  may  not  do  so  because  their 
ties  are  mainly  with  the  Falkland  Islands,  while  their  connections  with  the  United 
Kingdom  are  more  distant.  Those  400  would  therefore  hold  the  important 
parallel  citizenship  which  is  called  British  Dependent  Territories  citizenship. 
That  citizenship  was  deliberately  designed  to  reflect,  not  a  distancing  of  the 
holders  from  the  United  Kingdom  but  a  recognition  of  the  fact  that  the  holders’ 
connections  are  with  a  dependent  territory  rather  than  the  United  Kingdom  itself. 

The  new  citizenship  arrangements  now  set  out  in  Part  II  of  the  British 
Nationality  Act  1981  in  no  way  weaken  the  constitutional  relationship  of  the 
United  Kingdom  with  the  Falkland  Islands  or  any  other  dependency.  The 
Government  have  always  made  that  absolutely  plain.  The  White  Paper  we  pub¬ 
lished  in  July  1980  contained  the  outline  of  our  proposed  legislation.  In  it  we  said, 
in  paragraph  16:  ‘The  establishment  of  a  separate  citizenship  for  the  British 
Dependent  Territories  would  in  no  way  alter  the  relationship  of  those  territories 
and  the  United  Kingdom,  nor  the  Government’s  obligations  and  commitments 
to  the  dependent  territories  and  to  their  citizens’.  My  honourable  and  right 
honourable  friends  who  spoke  for  the  Government  during  the  passage  of  the 
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subsequent  legislation  lost  no  opportunity  of  repeating  that  assurance.  I  gladly 
repeat  it  today. 

It  must  be  recognised  that  the  passage  of  the  British  Nationality  Act  1981  has 
not  changed  the  immigration  position  of  people  from  the  dependencies.  People 
from  our  dependent  territories  who  do  not  hold  certain  specified  links  with  the 
United  Kingdom  have  been  subject  to  immigration  control  ever  since  the  passage 
of  the  first  Commonwealth  Immigrants  Act  in  1962.  The  controls  were  confirmed 
by  the  party  of  the  noble  Lords  opposite,  and  by  the  Immigration  Act  1971. 

All  that  the  1981  Act  did  was  to  change  the  title  of  the  citizenship  held  by  people 
who  did  not  have  the  right  of  abode  in  the  United  Kingdom.  This  change  of 
citizenship  title  was  essential  if  one  of  the  main  aims  of  the  new  nationality  legis¬ 
lation  was  to  be  realised.  That  aim  was  to  define  as  British  citizens  only  those 
people  who  had  the  right  of  entry  here.  This,  my  Lords,  finally  brought  to  an  end 
the  misleading  and  unsatisfactory  situation  whereby  people  were  called  citizens 
of  the  United  Kingdom  and  Colonies  even  though  they  had  no  right  under  our 
immigration  law  to  enter  the  United  Kingdom.  (H.L.  Debs.,  vol.  436,  col.  1077: 
29  November  1982) 


Part  Four:  III.  The  individual  ( including  the  corporation )  in  international 
law — aliens  or  non-nationals 

On  8  December  1981,  the  Government  of  the  United  Kingdom  and  the 
Government  of  Sierra  Leone  signed  an  Agreement  for  the  Promotion  and 
Protection  of  Investments.  Article  2  of  the  Agreement  reads: 

Promotion  and  Protection  of  Investments 

(1)  Each  Contracting  Party  shall  encourage  and  create  favourable  conditions 
for  nationals  or  companies  of  the  other  Contracting  Party  to  invest  capital  in  its 
territory,  and,  subject  to  its  right  to  exercise  powers  conferred  by  its  laws  existing 
when  this  Agreement  enters  into  force,  shall  admit  such  capital. 

(2)  Investments  of  nationals  or  companies  of  either  Contracting  Party  shall  at 
all  times  be  accorded  fair  and  equitable  treatment  and  shall  enjoy  full  protection 
and  security  in  the  territory  of  the  other  Contracting  Party.  Neither  Contracting 
Party  shall  in  any  way  impair  by  unreasonable  or  discriminatory  measures  the 
management,  maintenance,  use,  enjoyment  or  disposal  of  investments  in  its 
territory  of  nationals  or  companies  of  the  other  Contracting  Party.  Each  Con¬ 
tracting  Party  shall  observe  any  obligation  it  may  have  entered  into  with  regard 
to  investments  of  nationals  or  companies  of  the  other  Contracting  Party.  (Cmnd. 
8501,  p.  2) 

Article  4  of  the  same  Agreement  reads: 

Compensation  for  losses 

(1)  Nationals  or  companies  of  one  Contracting  Party  whose  investments  in  the 
territory  of  the  other  Contracting  Party  suffer  losses  owing  to  war  or  other  armed 
conflict,  revolution,  a  state  of  national  emergency,  revolt,  insurrection  or  riot  in 
the  territory  of  the  latter  Contracting  Party  shall  be  accorded  by  the  latter  Con¬ 
tracting  Party  treatment,  as  regards  restitution,  indemnification,  compensation 
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or  other  settlement,  no  less  favourable  than  that  which  the  latter  Contracting 
Party  accords  to  its  own  nationals  or  companies  or  to  nationals  or  companies  of 
any  third  State. 

(2)  Without  prejudice  to  paragraph  ( 1 )  of  this  Article,  nationals  and  companies 
of  one  Contracting  Party  who  in  any  of  the  situations  referred  to  in  that  paragraph 
suffer  losses  in  the  territory  of  the  other  Contracting  Party  resulting  from 

(a)  requisitioning  of  their  property  by  its  forces  or  authorities,  or 

(b)  destruction  of  their  property  by  its  forces  or  authorities  which  was  not 
caused  in  combat  action  or  was  not  required  by  the  necessity  of  the  situa¬ 
tion, 

shall  be  accorded  restitution  or  adequate  compensation.  Resulting  payments 
shall,  subject  to  the  provisions  of  paragraph  (2)  of  Article  6,  be  freely  transferable. 
(Ibid.,  p.  3) 


Part  Four:  V.  The  individual  ( including  the  corporation )  in  international 
law — statelessness,  refugees 

(See  also  Part  Four:  VI.  (written  answer  of  26  October  1982),  below) 

In  reply  to  a  question,  the  Minister  of  State,  Home  Office,  wrote: 

Recognition  as  a  refugee  under  the  convention  relating  to  the  status  of  refugees 
is  based  upon  the  establishment  of  a  well-founded  fear  of  persecution  irrespective 
of  the  nationality  of  the  applicant.  (H.C.  Debs.,  vol.  27,  Written  Answers,  col. 
485:  16  July  1982) 


In  reply  to  a  question  about  Mr.  Abdul  Qayum  Butt,  detained  in  the 
United  Kingdom,  the  Parliamentary  Under-Secretary  of  State,  Home 
Office,  wrote: 

Abdul  Qayum  Butt  was  detained  under  Immigration  Act  powers  at  Ashford 
Remand  Centre  from  4th  June  to  19th  October  1982,  a  total  of  137  days. 
Approaches  to  possible  countries  of  resettlement  have  been  made  by  the  Office 
of  the  United  Nations  High  Commissioner  for  Refugees  and  it  would  be 
inappropriate  for  my  right  honourable  friend  to  answer  on  the  High  Commis¬ 
sioner’s  behalf. 

Mr.  Butt  is  a  person  to  whom  Article  32(3)  of  the  Convention  Relating  to  the 
Status  of  Refugees  is  considered  to  apply;  he  is  being  given  a  reasonable  period 
within  which  to  seek  legal  admission  to  another  country  and  his  detention  was 
considered  to  be  a  necessary  internal  measure  to  be  taken  during  that  period.  As 
the  noble  Lord  will  be  aware,  my  right  honourable  friend  has  again  reviewed  Mr. 
Butt’s  case  and,  taking  account  of  the  representations  he  had  received  and  the 
assurances  he  had  been  given,  has  directed  that  Mr.  Butt  should  be  released  from 
custody  and  granted  temporary  admission  to  await  further  the  outcome  of 
UNHCR’s  efforts  on  his  behalf.  He  was  released  on  19th  October. 

I  do  not  consider  it  useful,  at  this  stage,  to  speculate  on  what  might  be  done 
should  no  other  country  be  found  prepared  to  accept  Mr.  Butt.  (H.L.  Debs.,  vol. 
435,  col.  475:  26  October  1982) 
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In  reply  to  a  question,  the  Minister  of  State,  Home  Office,  wrote: 

The  final  act  of  the  conference  that  adopted  the  1951  convention  relating  to  the 
status  of  refugees  recommended  that  governments  took  the  necessary  measures 
for  the  protection  of  the  refugee’s  family,  especially  with  a  view  to  ensuring  that 
the  unity  of  the  refugees’s  family  is  maintained,  particularly  in  cases  where  the 
head  of  the  family  has  fulfilled  the  necessary  conditions  for  admission  to  a  par¬ 
ticular  country.  The  United  Kingdom  has  adhered  to  this  recommendation  since 
accession  to  the  convention  and  has  allowed  the  entry  of  the  spouse  and  minor 
children  of  refugees  already  here  and  looked  sympathetically  at  applications  from 
other  relatives  particularly  aged  parents.  (H.C.  Debs.,  vol.  34,  Written  Answers, 
col.  jo6:  20  December  1982) 


Part  Four:  VI.  The  individual  ( including  the  corporation)  in  international 
law — immigration  and  emigration,  extradition,  expulsion  and  asylum 

(See  also  Part  One:  II.  C.,  above  and  Part  Eight:  II.  D.,  below) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  South  African  Department  of  Foreign  Affairs  has  brought  to  our  attention 
information  about  the  alleged  involvement  of  three  British  subjects  in  an  attack 
on  a  military  camp  in  South  Africa  in  August  of  last  year.  Exchanges  between 
Governments  on  matters  of  this  kind  are  confidential.  There  is  no  extradition 
treaty  between  the  United  Kingdom  and  South  Africa.  Under  our  law  we  cannot 
return  any  fugitive  to  a  foreign  State  in  the  absence  of  extradition  arrangements 
with  that  State.  (H.C.  Debs.,  vol.  20,  Written  Answers,  col.  181 :  18  March  1982) 


In  reply  to  a  question,  the  Secretary  of  State  for  the  Home  Department 
wrote: 

The  1967  visa  abolition  agreement  with  the  Argentine  Republic  was  suspended 
by  that  country  on  8  April,  and  I  announced  the  following  morning  that  from 
noon  all  Argentine  nationals  wishing  to  enter  the  United  Kingdom  would  need  to 
obtain  visas  before  travelling.  I  laid  before  Parliament  the  consequent  statement 
of  change  in  Immigration  Rules  yesterday.  (H.C.  Debs.,  vol.  22,  Written 
Answers,  col.  72:  20  April  1982) 


In  May  1982,  an  inter-departmental  working  party  co-ordinated  by  the 
Home  Office  produced  a  report  entitled  ‘A  Review  of  the  Law  and  Practice 
of  Extradition  in  the  United  Kingdom’.  The  report  included  the  following 
passages: 

International  Conventions  as  Bases  for  Extradition 
A  special  form  of  multilateral  agreement  for  extradition  purposes  is  represented 
by  certain  international  conventions  dealing  with  various  types  of  serious  crime. 
Over  the  past  decade  the  United  Kingdom  has  ratified  the  Convention  for  the 
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Suppression  of  the  Unlawful  Seizure  of  Aircraft  (The  Hague  1970),  the  Conven¬ 
tion  for  the  Suppression  of  Unlawful  Acts  against  Civil  Aviation  (Montreal  1971) 
and  the  Convention  for  the  Prevention  and  Punishment  of  Crimes  against  Inter¬ 
nationally  Protected  Persons,  including  Diplomatic  Agents  (New  York  1973). 
Article  8.2  of  each  Convention  enables  Contracting  States  which  normally  rely  on 
extradition  treaties  to  treat  the  Convention  as  the  legal  basis  for  the  extradition  of 
fugitives  accused  or  convicted  of  hijacking,  unlawful  acts  against  civil  aviation 
or,  as  the  case  may  be,  crimes  against  internationally  protected  persons,  to  other 
Contracting  States  with  which  no  extradition  treaty  exists.  Under  the  Extradition 
(Hijacking)  Order  1971,  the  Extradition  (Protection  of  Aircraft)  Order  1973  and 
the  Extradition  (Internationally  Protected  Persons)  Order  1979,  made  under 
powers  conferred  by  the  Extradition  Act  1 870,  and  respectively  the  Hijacking  Act 
1971,  the  Protection  of  Aircraft  Act  1973  and  the  Internationally  Protected 
Persons  Act  1978,  the  Secretary  of  State  may  at  his  option  surrender  a  fugitive  to 
any  foreign  Contracting  State  with  which  the  United  Kingdom  has  no  extradition 
treaty,  subject  to  the  safeguards  provided  in  the  Order.  These  safeguards  are,  in 
summary,  a  unique  provision  making  the  issue  of  a  provisional  warrant  of  arrest 
subject  to  executive  control;  a  political  asylum  provision  along  the  lines  of  Section 
4(1)  of  the  Fugitive  Offenders  Act  1967;  a  provision  relating  to  previous  acquittal 
or  conviction;  a  provision  relating  to  the  passage  of  time  since  the  alleged  offence 
was  committed;  and  a  provision  relating  to  applications  which  are  not  made  in 
good  faith.  The  Secretary  of  State  may  also  refuse  to  consent  to  an  application  for 
a  provisional  warrant  of  arrest,  or  to  make  an  order  requiring  the  issue  of  a  warrant 
of  arrest,  or  to  issue  a  surrender  warrant,  on  the  following  specific  grounds:  (a)  if 
he  is  not  satisfied  that  the  law  of  the  requesting  country  would  allow  the  return  of  a 
fugitive  to  the  United  Kingdom  for  a  similar  offence,  or  (b)  if  the  fugitive  is  liable 
to  the  death  penalty  for  the  offence  of  which  he  is  accused,  or  (c)  if  he  is  a  citizen  of 
the  United  Kingdom  and  Colonies.  Similar  Conventions  concerned  with  hostages 
and  the  protection  of  nuclear  material  have  been  drafted.  These  have  been  signed 
but  not  yet  ratified  by  the  United  Kingdom.  (Report,  paragraph  2.9) 

It  is  a  generally  accepted  practice,  usually  reflected  in  extradition  arrangements 
and  the  domestic  law  of  States,  that  persons  accused  or  convicted  of  political 
crimes  should  not  be  extradited.  This  practice  is  given  effect  in  United  Kingdom 
law  by  Section  3(1)  of  the  Extradition  Act  1870,  which  provides  that: 

‘A  fugitive  criminal  shall  not  be  surrendered  if  the  offence  in  respect  of  which 
surrender  is  demanded  is  one  of  a  political  character,  or  if  he  proves  to  the 
satisfaction  of  the  police  magistrate  or  the  court  before  whom  he  is  brought 
on  habeas  corpus ,  or  to  the  Secretary  of  State,  that  the  requisition  for  his 
surrender  has  in  fact  been  made  with  a  view  to  try  or  punish  him  for  an 
offence  of  a  political  character’. 

(Report,  paragraph  6.1) 

The  European  Convention  on  Extradition 

The  European  Convention  was  concluded  in  1957  and  entered  into  force  three 
years  later.  It  has  so  far  been  ratified  by  Austria,  Cyprus,  Denmark,  Germany, 
Greece,  Ireland,  Italy,  Liechtenstein,  Luxembourg,  the  Netherlands,  Norway, 
Sweden,  Switzerland  and  Turkey  among  Council  of  Europe  countries.  Belgium, 
France,  Portugal  and  Spain  have  signed  but  not  ratified  the  Convention.  Iceland, 
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Malta  and  the  United  Kingdom  are  alone  among  Council  of  Europe  States  in  not 
having  signed.  The  Convention  is  also  open  by  invitation  to  States  which  are 
not  members  of  the  Council  of  Europe,  and  Finland  and  Israel  have  acceded  by 
these  means. 

Two  additional  protocols  to  the  Convention  have  been  elaborated.  Accession  to 
these,  or  to  any  of  their  articles,  is  open  to  States  which  are  parties  to  the  Conven¬ 
tion  but  is  not  obligatory.  The  first  additional  protocol,  which  has  so  far  been 
ratified  by  three  States  and  signed  by  four  others,  includes  a  limitation  on  the 
political  safeguard  as  it  applies  to  war  crimes.  The  second  additional  protocol  is 
not  yet  in  force,  only  one  ratification  having  been  deposited.  It  is  principally 
concerned  with  fiscal  offences  and  judgments  rendered  in  absentia. 

The  Convention  permits  reservations  to  be  made  in  respect  of  any  of  its  articles, 
and  nearly  all  party  States  have  taken  advantage  of  this  provision.  For  example, 
Israel  has  specified  the  offences  for  which  extradition  may  be  granted,  and  it 
requires  the  submission  of  evidence  to  establish  a  prima  facie  case  against  an 
accused  person;  Norway  and  Denmark  reserve  the  right  to  require  the  production 
of  prima  facie  evidence;  and  among  its  many  reservations  Switzerland  has 
specified  a  list  of  extradition  crimes.  However,  Article  26(2)  obliges  a  party  State 
which  has  made  a  reservation  to  withdraw  it  ‘as  soon  as  circumstances  permit’. 
Clearly  it  was  originally  intended  that  reservations  should  be  as  limited  as  possible 
both  in  number  and  in  scope  and  that  they  should,  if  possible,  be  of  a  temporary 
nature.  But  it  appears  that  most  States  have  been  unable  to  accommodate  all  the 
provisions  of  the  Conventions  within  their  laws,  so  that  its  bilateral  application 
between  party  States  is  by  no  means  uniform. 

Although  the  United  Kingdom  has  not  signed  the  Convention  we  took  an  active 
part  in  its  negotiation,  and  we  have  also  been  involved  in  the  elaboration  of  the 
protocols.  The  main  obstacle  to  our  accession  has  been  the  difficulty  of  reconciling 
our  own  criminal  law  and  procedures  with  those  of  Continental  countries.  To 
draw  closer  to  foreign  practice  would  entail  some  fundamental  changes  in  our  law. 
Our  view  is,  however,  that  in  a  number  of  respects  the  proposals  in  this  Report 
would,  if  accepted,  bring  our  procedures  rather  nearer  to  the  principles  of  the 
European  Convention  than  they  are  at  present  and  would  make  accession  cor¬ 
respondingly  less  difficult.  We  have  therefore  thought  it  right  to  examine  the 
practical  questions  which  would  need  to  be  considered  before  a  decision  to  accede 
was  taken,  and  to  examine  the  advantages  or  disadvantages  which  accession  might 
bring.  (Report,  paragraphs  16.2-5) 


The  report  included  as  Appendix  E  the  following  table: 


States  with  which  the  United  Kingdom  has  Bilateral  Extradition 

Treaties 


Name  of  State 

Albania 

Argentine 

Austria 

Belgium 


Date  of  Treaty 
{Exchange  of  Notes ) 
22  July  1926 
22  May  1889 
19  November  1979 
9  January  1963 
15  January  1969 
25  August  1971 
29  October  1901 
5  March  1907 


Order  in  Council 

SR  &  O  or  SI  No 

1927/605 

1894/76 

1980/185 

1970/1 1 1 

1972/1581 

1902/208 

I907/S44 
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Name  of  State 


Bolivia 

Chile 

Colombia 

Cuba 

Czechoslovakia 

Denmark 

Ecuador 

Finland 

France 


Germany, 

Federal  Republic 

Greece 

Guatemala 

Haiti 

Hungary 

Iceland 

Iraq 

Israel 

Italy 

Liberia 

Luxembourg 

Mexico 

Monaco 

Netherlands 

Nicaragua 

Norway 

Panama 

Paraguay 

Peru 

Poland 

Portugal 

Romania 
Salvador 
San  Marino 
Sweden 


Switzerland 


Date  of  Treaty 
( Exchange  of  Notes) 

3  March  191 1 
15  May  1975 

22  February  1892 

26  January  1897 

27  October  1888 

3  October  1 904 

1 1  November  1924 

4  June  1926 

31  March  1873 

1 5  October  1935 

24  August  1979 

20  September  1880 

29  October  1975 
14  August  1876 

13  February  1896 

17  October  1908 

16  February  1978 

14  May  1872 

23  February  i960 
27  September  1978 
11/24  September  1910 
4  July  1885 

30  May  1914 

7  December  1874 

3  December  1873 
26  June  1901 

18  September  1936 

31  March  1873 

25  October  1938 
2  May  1932 

4  April  1 960 

16  August  1978 

5  February  1873 

16  December  1892 

24  November  1880 
29  May  1939 

7  September  1886 

17  December  1891 

26  September  1898 

19  April  1905 
26  June  1873 

18  February  1907 
9  August  1973 

25  August  1906 

12  September  1908 

26  January  1904 
1 1  January  1932 
17  October  1892 

20  January  1932 

21  March  1893 
23  June  1881 

16  October  1899 
26  April  1963 

6  December  1965 

19  February  1980 
26  November  1880 
29  June  1904 

19  December  1934 


Order  in  Council 
SR&  Oor  SI  No. 

i9ii/793 

1975/1034 

1898/1065 

1898/597 

28. 11. 1889 

1905/558 

1926/1466 

(Cmnd  4934  1972) 

Dated  26.6. 1873 

1936/405 

1979/1311 

Dated  26.6. 1886 

1976/1037 

Dated  16.5.1878 

1896/54 

1909/1458 

1978/455 

Dated  25.6.1872 

1960/1375 

1978/1403 

1912/193 

Dated  26.1 1 .1886 
1914/1323 
Dated  5.2.1876 
Dated  17.3,1874 
1902/737 
1 937/7 1 9 
Dated  26.6.1873 
1939/825 

1933/357 
1960/1660 
1978/1623 
Dated  24.3.1873 
1894/114 
Dated  2.3.1881 
1951/1170 
Dated  6.4.1889 
Dated  9.5.1892 
1899/83 
1906/382 
Dated  30.9.1873 
1907/545 
1979/913 
1907/648 
1 9 1 1  / 662 

1907/383 

1934/209 

1894/102 

1933/678 

1894/119 

Dated  6. 12. 1882 

1900/168 

1966/226 

1980/566 
Dated  18.5.1881 
1905/616 
1935/676 
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Name  of  State 


Yugoslavia 


Thailand 

United  States  of  America 
Uruguay 


Date  of  Treaty 
{Exchange  of  Notes) 
4  March  191 1 
8  June  1972 
26  March  1884 
20  March  1891 
6  December  1900 


Order  in  Council 
SR&  Oor  SI  No. 
1911/1151 
1976/2144 
Dated  5.3.1885 
Dated  20.3.1891 
1901/586 


In  the  course  of  replying  to  a  question  about  Lieutenant-Commander 
Alfredo  Astiz,  commander  of  the  Argentine  land  forces  captured  on  South 
Georgia,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
stated: 

Nor  could  Astiz  have  been  extradited  under  the  United  Kingdom’s  bilateral 
agreement  with  France  and  Sweden.  (H.C.  Debs.,  vol.  25,  Written  Answers,  col. 
iyo:  1 1  June  1982) 

In  the  course  of  a  debate  on  the  subject  of  extradition  from  the  Irish 
Republic,  the  Minister  of  State,  Home  Office,  Mr.  Patrick  Mayhew,  stated: 

The  principle  of  non-extradition  for  an  offence  of  a  political  character,  which  is 
closely  associated  with  the  power  to  grant  political  asylum,  is  of  long  standing  and 
is  internationally  recognised.  It  has  been  an  essential  feature  of  United  Kingdom 
extradition  arrangements  since  at  least  the  middle  of  the  last  century,  and  was 
given  statutory  effect  by  our  Extradition  Act  1870.  The  inclusion  in  the  Irish 
Extradition  Act  of  an  additional  provision  covering  an  offence  connected  with  a 
political  offence  is  not  something  that  we  have  felt  any  need  to  imitate,  but  it  is  fair 
to  say  that  it  accords  with  the  European  convention  on  extradition. 

The  Republic  of  Ireland  is  a  party  to  that  convention.  The  United  Kingdom 
is  not.  However,  the  wider  safeguard  is  included  in  our  extradition  treaties  with 
Belgium  and  France.  Of  course,  treaties  almost  always  impose  equal  obligations 
on,  and  afford  equal  safeguards  to,  both  parties. 

There  is  no  internationally  agreed  definition  of  what  constitutes  an  offence  of  a 
political  character,  nor  does  our  own  or  the  Republic  of  Ireland’s  legislation  define 
it.  Moreover,  our  own  courts  have  declined  to  bind  themselves  to  any  hard  and 
fast  definition,  but  they  have  made  it  clear  that  in  considering  the  safeguard 
contained  in  the  Extradition  Act  1870,  the  motives  and  purpose  of  the  fugitive  in 
committing  the  offence  are  highly  relevant. 

For  some  years  now,  there  have  been  discussions  between  the  Governments  of 
the  United  Kingdom  and  the  Republic  of  Ireland,  as  well  as  between  like-minded 
States  generally,  on  how  to  overcome  the  problems  posed  by  terrorist  criminals 
enjoying  the  benefit  of  the  political  safeguard.  As  to  arrangements  between  the 
United  Kingdom  and  the  Republic,  the  problem  was  from  our  point  of  view  one 
of  the  most  significant  of  those  discussed  at  the  Sunningdale  conference  in  1973. 
As  the  House  knows,  it  was  agreed  at  that  conference  that  a  law  enforcement 
commission  should  be  appointed  jointly  by  the  Irish  and  the  United  Kingdom 
Governments  to  consider  how  persons  committing  crimes  of  violence,  however 
motivated,  in  any  part  of  Ireland  could  be  brought  to  trial  irrespective  of  the  part 
of  Ireland  in  which  they  were  found.  The  commission  considered  different  ways 
of  approaching  the  problem,  including  the  amendment  of  the  extradition  legisla¬ 
tion.  Regrettably,  the  members  of  the  commission  were  divided  in  their  views. 
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The  Irish  members  adhered  to  the  view  previously  taken  by  the  Government 
of  the  Republic  that  it  is  a  principle  of  international  law  that  the  extradition  of 
a  person  accused  of  a  political  offence  does  not  take  place.  They  were  also  of  the 
view  that  because  article  29.3  of  the  Irish  constitution  declares  that  Ireland 
accepts  the  generally  recognised  principles  of  international  law  as  its  rules  of 
conduct  in  its  relations  with  other  States,  the  law  of  the  Republic  of  Ireland  could 
not  be  amended  so  as  to  permit  extradition  for  a  political  offence. 

The  United  Kingdom  members  took  a  different  view.  They  concluded  that 
sovereign  States  may,  where  their  mutual  interests  demand  it,  make  or  contem¬ 
plate  exceptions  to  the  non-extradition  rule.  They  also  concluded  that  while 
international  law  recognises  a  general  practice  of  refusing  extradition  for  political 
offences,  there  is  no  principle  of  international  law  forbidding  it. 

They  further  concluded  that  sovereign  States,  where  it  is  in  their  mutual 
interests  to  do  so,  make  exceptions  to  the  general  rule  of  non-extradition  and  that 
it  is  the  practice  of  States  to  make  such  an  exception  where  that  is  justified  by  the 
enormity  or  barbarism  of  the  crime  or  the  threat  that  it  poses  to  international  law 
and  order.  A  number  of  international  conventions  concluded  in  recent  years  make 
such  an  exception. 

Successive  United  Kingdom  Governments  have  adopted  the  views  of  the 
LTited  Kingdom  members  of  the  commission.  However,  successive  Irish 
Governments  have  hitherto  felt  unable  to  change  their  position.  Nevertheless, 
I  know  that  my  right  hon.  and  learned  Friend  the  Attorney-General  is  in  touch 
with  his  opposite  number  in  the  Republic  and  that  he  hopes  to  resume  discussions 
with  him  as  soon  as  possible. 

In  the  consciousness  that  agreement  on  extradition  was  not  available,  the  joint 
law  enforcement  commission  explored  the  contribution  which  an  extension  of 
extra-territorial  jurisdiction  could  make  to  solving  the  problem  of  bringing  to  trial 
those  accused  of  crimes  of  violence  which  might  be  regarded  by  the  courts  as  being 
politically  motivated.  The  commission  recognised  that  the  efficacy  of  such  an 
arrangement  would  depend  upon  witnesses,  both  for  the  prosecution  and  defence, 
being  ready  to  cross  the  Border  to  the  place  of  trial.  Nevertheless,  in  the  absence  of 
agreement  on  extradition,  it  was  agreed  between  the  Irish  and  United  Kingdom 
Governments  that  this  course  should  be  followed.  The  Criminal  Jurisdiction  Act 
1975  and  the  Republic’s  Criminal  Law  (Jurisdiction)  Act  1976  gave  effect  to  the 
recommendation. 

The  scope  of  these  Acts  is  wider  in  relation  to  co-operation  between  Northern 
Ireland  and  the  Republic  than  in  relation  to  Great  Britain.  So  far  as  Great  Britain 
is  concerned,  courts  are  limited  to  trying  a  United  Kingdom  citizen  for  an  offence 
committed  in  the  Republic  only  if  it  is  an  offence  involving  the  use  of  explosives. 
The  corresponding  jurisdiction  of  the  Republic  is  also  limited  to  explosive 
offences,  giving  the  Irish  courts  jurisdiction  over  such  offences  committed  by 
Irish  citizens  anywhere.  It  is  under  the  provisions  of  the  Irish  legislation  that 
Gerard  Tuite  was  tried  and  convicted  at  the  Dublin  special  criminal  court  on 
3  July  for  possessing  explosives  in  Greenwich  between  June  1978  and  March 
1979,  and  it  is  of  course  a  matter  of  satisfaction  to  the  British  Government  that  the 
extra-territorial  arrangement  should  have  proved  effective  in  this  case.  However, 
I  entirely  accept  the  hon.  Gentleman’s  point  that  the  finding  and  provision  of 
the  evidence  in  that  case  rested  with  the  British  Government  and  that  that  was  the 
primary  reason  for  the  successful  conclusion  of  that  prosecution. 
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I  referred  earlier  to  the  fact  that  discussions  on  bringing  terrorist  criminals 
to  justice  have  taken  place  not  only  between  the  Linited  Kingdom  and  Irish 
Governments  but  among  Governments  of  European  countries  generally.  Succes¬ 
sive  United  Kingdom  Governments  have  participated  fully  in  these  discussions, 
the  most  outstanding  product  of  which,  so  far,  is  the  European  convention  on  the 
suppression  of  terrorism.  The  convention,  drawn  up  under  the  auspices  of  the 
Council  of  Europe,  is  designed  to  ensure  that  the  perpetrators  of  acts  of  terrorism 
do  not  escape  justice  by  pleading  that  these  acts  have  political  motives  and  that,  if 
extradition  cannot  be  granted,  the  requested  State  must  consider  prosecution. 
The  passage  by  Parliament  of  the  Suppression  of  T errorism  Act  1 978  enabled  the 
United  Kingdom  to  ratify  the  convention. 

The  Republic  of  Ireland  has  felt  unable  to  become  a  party  to  the  convention.  Its 
Government  have  explained  the  point  about  the  Irish  constitution  to  which  I  have 
referred.  Nevertheless,  in  order  to  make  arrangements  for  bringing  offenders  to 
trial  as  effective  as  possible  throughout  Western  Europe,  an  agreement  on  the 
application  of  the  convention  on  the  suppression  of  terrorism  was  signed  in  Dublin 
by  the  then  nine  member  States  of  the  European  Community  in  December  1979. 
This  provides  that  if  extradition  is  refused  on  the  grounds  that  the  offences  are 
political  offences,  the  requested  State  should  submit  the  case  to  its  prosecuting 
authorities  for  the  purpose  of  prosecution.  The  agreement  can,  however,  come 
into  force  only  when  it  is  ratified,  and  there  is  no  immediate  prospect  that  this  can 
be  achieved.  The  French,  for  example,  have  linked  it  with  further  progress  on  a 
proposed  European  Community  convention  on  co-operation  in  criminal  matters. 

The  Government,  like  their  predecessors,  are  in  no  doubt  about  the  repugnance 
which  is  felt  by  the  overwhelming  majority  of  British  people  at  the  notion  that 
those  who  commit  outrageous  and  indiscriminate  acts  of  violence  or  barbarism 
such  as  those  which  we  have  recently  witnessed  should  escape  justice  because 
their  acts  can  be  regarded,  apparently,  as  political.  I  understand  and  endorse  every 
word  that  the  hon.  Gentleman  has  uttered  in  condemnation  of  that  result. 

Whatever  the  merits  of  the  political  safeguard  in  a  world-wide  context,  we 
believe  that  it  should  be  possible  for  neighbouring  States  with  close  ties,  common 
interests  and  full  respect  for  each  other’s  judicial  systems  to  agree  that  advantage 
shall  not  be  taken  of  it  in  matters  so  closely  affecting  them  all.  It  is  apparent  that 
these  sentiments  are  shared  by  the  Governments  and  peoples  of  other  European 
countries,  especially  those  which  have  become  parties  to  the  European  convention 
on  the  suppression  of  terrorism. 

We  remain  of  the  view  that  extradition  is  the  best  way  of  dealing  with  fugitive 
offenders.  It  has  been  the  position  of  successive  United  Kingdom  Governments, 
in  respect  of  terrorist  criminals  and  in  respect  of  all  fugitive  offenders,  that  it  is 
proper  and  most  effective  for  a  person  to  be  tried  by  the  courts  of  the  State  within 
whose  territory  the  offence  has  been  committed.  We  have  always  been  reluctant, 
although  very  ready  to  admit  exceptions,  to  see  any  extension  of  extra-territorial 
jurisdiction.  The  reasons  for  this  are  well  known  and,  as  I  have  already  men¬ 
tioned,  they  were  recognised  by  the  joint  United  Kingdom-Irish  law  enforcement 
commission. 

In  essence,  the  common  law  tradition  attaches  an  importance  to  oral  witnesses 
and  best  evidence  which  makes  it  more  difficult  for  us  than  for  civil  law  countries 
to  try  or  help  to  prosecute  offenders  outside  their  own  country.  In  our  discussions 
with  the  Government  of  the  Irish  Republic,  therefore,  we  shall  continue  to  draw 
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their  attention  to  what  we  see  as  a  continuing  problem  of  great  gravity.  Never¬ 
theless,  in  the  absence  of  extradition  arrangements  which  will  deal  satisfactorily 
with  terrorist  offenders,  we  attach  great  value  to  the  legislation  enacted  in  both 
countries  to  provide  for  the  extra-territorial  treatment  of  offences.  Mounting 
prosecutions  under  the  legislation  is  not  without  its  difficulties,  for  the  reasons 
that  the  hon.  Gentleman  has  mentioned  among  others,  but  several  prosecutions 
have  successfully  been  brought  in  the  Republic  recently,  which  represent  a  step 
forward  in  making  effective  use  of  the  legislation.  The  prosecuting  authorities, 
both  in  Great  Britain  and  Northern  Ireland,  will  continue  to  ask  the  Irish 
prosecuting  authorities  to  consider  prosecution  when  they  are  satisfied  that  there 
is  sufficient  evidence  to  justify  proceedings. 

The  hon.  Gentleman  rightly  reminded  us  in  fairness  that  the  essence  of  extra¬ 
dition  is  that  it  derives  from  a  treaty,  and  a  treaty  is  merely  the  expression  of  an 
agreement.  We  can  reform  our  own  extradition  law  but  that  is  merely  the 
foundation  for  the  agreement  that  is  necessary  to  get  a  satisfactory  arrangement 
established  between  Britain  and  another  country.  (H.C.  Debs.,  vol.  28,  cols. 
1486-9:  30  July  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Home  Office,  wrote: 

Policy  towards  Iranians  is  kept  under  continuous  review.  We  are  not  persuaded 
that  it  would  be  right  to  allow  all  Iranians  to  remain  in  this  country  regardless  of 
circumstances.  Every  application  for  asylum  is  carefully  considered  in  accordance 
with  the  immigration  rules  and  the  1951  United  Nations  convention  relating  to 
the  status  of  refugees.  Where  an  applicant  expresses  a  fear  of  return  to  his  own 
country  but  does  not  qualify  for  asylum  here,  he  may  be  allowed  to  remain,  at  least 
for  the  time  being,  exceptionally  outside  the  immigration  rules.  Officials  have 
been  instructed  to  consider  applications  from  Iranians  with  understanding, 
humanity  and  sympathy  and  to  refer  cases  of  continuing  doubt  to  me.  (H.C. 
Debs.,  vol.  29,  Written  Answers,  cols.  346-7:  26  October  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Home  Office,  wrote: 

Deportation  is  considered  in  the  light  of  all  relevant  factors.  The  nationality 
status  of  a  person’s  children,  particularly  if  they  have  the  right  of  abode  here,  is 
one  matter  taken  into  account,  although  it  is  unlikely  to  be  the  sole  reason  for  a 
decision  not  to  deport.  Section  1  ( 1 )  of  the  British  Nationality  Act  1 98 1  will  reduce 
the  number  of  cases  where  the  children  of  a  person  being  considered  for  deporta¬ 
tion  will  have  the  right  of  abode  here  and  hence  the  number  of  cases  where  this 
is  a  factor  to  be  considered.  (H.C.  Debs.,  vol.  29,  Written  Answers,  col.  545: 
28  October  1982) 


Part  Four:  VII.  The  individual  ( including  the  corporation)  in  international 
law — protection  of  human  rights  and  fundamental  freedoms 

(See  also  Part  One:  II.  B.,  above) 

In  the  final  communique  of  the  informal  meeting  of  the  Foreign 
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Ministers  of  the  ten  E.E.C.  States,  held  on  4  January  1982,  it  was  stated 
in  part: 

1 .  The  Ten  utterly  disapprove  of  the  development  of  the  situation  in  Poland. 

2.  They  have  noted  the  declarations  of  the  Polish  leadership  of  its  intention  to 
maintain  national  independence  and  to  re-establish  in  the  near  future  liberty  and 
the  process  of  reform  as  well  as  resuming  the  dialogue  with  the  various  elements 
of  the  Polish  nation.  Unhappily  the  Ten  must  note  today  that,  contrary  to  these 
declarations,  what  has  taken  place  has  not  been  dialogue  but  repression  bringing 
in  its  train  violations  of  the  most  elementary  human  and  citizens’  rights,  contrary 
to  the  Helsinki  Final  Act,  the  United  Nations  Charter,  and  the  Universal 
Declaration  of  Human  Rights. 

8.  Developments  in  Poland  constitute  a  grave  violation  of  the  principles  of  the 
Helsinki  Final  Act.  The  Ten  therefore  consider  that  the  Madrid  Conference 
should  discuss  them  as  soon  as  possible  at  Ministerial  level.  The  Ten  will  make 
approaches  to  the  neutral  and  non-aligned  states  to  propose  an  early  resumption 
of  the  Madrid  meetings. 

9.  The  Ten  will  work  in  the  United  Nations  and  its  specialised  agencies  for 
a  denunciation  of  violations  of  human  rights  and  acts  of  violence.  (Text  provided 
by  the  Foreign  and  Commonwealth  Office) 


In  reply  to  the  question  what  progress  has  been  made  towards  ratifica¬ 
tion  of  the  United  Nations  Convention  on  the  Elimination  of  All  Forms 
of  Discrimination  against  Women,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  Lord  Trefgarne,  stated: 

We  expect  soon  to  be  able  to  take  a  decision  in  respect  of  the  United  Kingdom 
domestic  position  on  ratification.  It  will  then  be  necessary  to  consult  in  detail 
the  Channel  Islands,  the  Isle  of  Man  and  the  dependent  territories  to  establish 
whether  they  would  wish  our  ratification  of  the  convention  to  apply  to  them. 

.  .  .  the  studies  that  preceded  our  signature  of  this  convention  were  intended 
only  to  establish  as  quickly  as  possible  that  there  was  sufficient  probability  of  our 
being  able  to  ratify  the  convention  for  us  to  be  justified  in  signing.  Ratification,  on 
the  other  hand,  involves  entering  into  precise  legal  obligations,  and  we  need  to 
compare  the  convention  in  great  detail  with  our  existing  law  and  practice.  Before 
signature  the  dependent  territories  were  only  asked  whether  they  objected  to  us 
signing.  They  must  now  carry  out  their  own  detailed  comparison  of  the  text  of 
their  laws.  (H.L.  Debs.,  vol.  427,  col.  176;  10  February  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Home  Office,  wrote: 

Acceptance  of  article  25  of  the  European  Convention  on  Human  Rights  has 
been  renewed  on  behalf  of  the  Channel  Islands,  without  reservations,  for  the  five- 
year  period  to  1 3  January  1986.  The  ratification  made  in  respect  of  the  Isle  of  Man 
expired  in  1976,  and  has  not  been  renewed.  (H.C.  Debs.,  vol.  17,  Written 
Answers,  col.  252:  8  February  1982) 
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In  reply  to  the  question 

what  provisions  have  been  made  in  accordance  with  article  1  of  the  Convention  of 
Human  Rights  whereby  the  United  Kingdom  Government  as  high  contracting 
party  undertake  to  ensure  that  the  terms  of  the  convention  and  decisions  of  the 
Commission  of  Human  Rights  shall  be  enforced  and  thus  enjoyed  by  residents  of 
the  Channel  Islands  and  the  Isle  of  Man, 

the  same  Minister  of  State  wrote: 

The  convention  applies  to  the  Channel  Islands  and  the  Isle  of  Man  by  virtue  of 
a  declaration  dated  23  October  1953  and  made  by  the  LInited  Kingdom  Govern¬ 
ment  under  article  63(1)  of  the  convention.  No  further  action  is  called  for  to 
ensure  under  article  1  that  residents  of  these  Islands  enjoy  the  rights  and  freedoms 
defined  in  articles  2  to  18  of  the  convention.  (Ibid.) 


There  were  published  in  February  1982  the  texts  of  the  declarations, 
dated  1  December  1980,  19  August  1981  and  4  December  1981,  whereby 
the  Government  of  the  United  Kingdom,  in  respect  of  the  United 
Kingdom  and  certain  overseas  territories,  prolonged  until  13  January 
1986  the  period  of  recognition  or  acceptance  of  the  competence  of  the 
European  Commission  of  Human  Rights  to  receive  individual  petitions; 
and  the  period  of  recognition  as  compulsory  of  the  jurisdiction  of  the 
European  Court  of  Human  Rights  (Treaty  Series  No.  1 1  (1982)  (Cmnd. 
8488)). 


In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

The  United  Nations  Human  Rights  Commission  is  meeting  in  Geneva  from 
1  February  to  12  March  1982.  Among  the  many  items  on  the  agenda  is  the  draft¬ 
ing  of  a  convention  on  the  rights  of  the  child.  Work  on  the  draft  convention  takes 
place  in  pre-sessional  meeting  of  a  working  group  of  the  Commission. 

The  draft  convention  will  not  replace  the  United  Nations  Declaration  on  the 
Rights  of  the  Child;  rather  the  intention  is  to  amplify  the  declaration  and  to 
ensure,  when  work  is  completed,  that  member  States  of  the  United  Nations  who 
ratify  it  are  bound  by  the  convention. 

The  present  form  of  the  convention  is  concerned  with  the  child  after  it  has  been 
born  but  this  does  not  alter  our  position  on  the  protection  of  children  before  birth. 
(H.C.  Debs.,  vol.  17,  Written  Answers,  col.  455:  n  February  1982) 


In  the  course  of  a  statement  on  the  subject  of  the  implementation  by 
the  U.S.S.R.  and  Eastern  European  countries  of  the  provisions  of  the 
Helsinki  Final  Act,  the  Lord  Privy  Seal  wrote: 

The  imposition  of  martial  law  and  suspension  of  civil  rights  in  Poland,  notably 
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the  policy  of  large  scale  internment  and  detention  contravenes  the  principle  of 
‘respect  for  human  rights  and  fundamental  freedoms’.  (H.C.  Debs.,  vol.  17, 
Written  Answers,  col.  281 :  8  February  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

At  the  United  Nations  General  Assembly  in  December,  Her  Majesty’s 
Government  supported  a  resolution  on  human  rights  in  Chile  which  urged  the 
Chilean  Government  to  clarify  the  fate  of  people  who  have  disappeared.  Our 
representative  drew  particular  attention,  in  an  explanation  of  vote,  to  the  Anglo- 
Chilean,  William  Beausire.  Our  ambassador  in  Santiago  raised  this  case  again 
with  the  Chilean  authorities  on  22  December  1981,  and  we  have  discussed  it  more 
recently  with  the  Chilean  embassy  in  London.  The  Chilean  Government  are  in  no 
doubt  that  we  do  not  regard  the  matter  as  closed.  (H.C.  Debs.,  vol.  18,  Written 
Answers,  col.  18:  15  February  1982) 

In  reply  to  a  question  on  the  subject  of  the  Dudgeon  case  before  the 
European  Court  of  Human  Rights,  the  Secretary  of  State  for  Northern 
Ireland  wrote: 

The  Government  have  noted  the  decision  of  the  European  Court  of  Human 
Rights  that  the  law  on  homosexual  offences  in  Northern  Ireland  is  in  breach  of 
article  8  of  the  European  Convention  on  Human  Rights.  Under  the  convention, 
Her  Majesty’s  Government  have  undertaken  to  abide  by  decisions  of  the  court  in 
cases  to  which  they  are  a  party.  The  Government  will,  therefore,  be  taking  steps 
to  bring  the  law  on  homosexual  offences  in  Northern  Ireland  into  line  with  that 
of  the  rest  of  the  United  Kingdom.  (H.C.  Debs.,  vol.  18,  Written  Answers,  cols. 
387-8:  24  February  1982) 

In  reply  to  the  question  whether  he  was  satisfied  that  the  Hong  Kong 
Government  secretariat  confidential  circular  No.  106/82  banning  homo¬ 
sexuals  from  employment  in  public  services  in  Hong  Kong  accords  with  the 
obligation  of  the  Hong  Kong  Government  under  Article  25  (c)  of  the  United 
Nations  Covenant  on  Civil  and  Political  Rights,  the  Lord  Privy  Seal  wrote: 

I  am  satisfied  that  the  guidance  in  the  circular  will  be  applied  in  accordance  with 
the  Hong  Kong  Government’s  obligations  under  article  25  (c)  of  the  United 
Nations  covenant  on  civil  and  political  rights.  (H.C.  Debs.,  vol.  19,  Written 
Answers,  col.  186 :  3  March  1982) 

In  reply  to  a  suggestion  made  in  debate  on  the  Canada  Bill  to  the  effect 
that  the  United  Kingdom  would  be  in  breach  of  its  obligations  under  the 
Covenant  on  Civil  and  Political  Rights,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  Mr.  Richard  Luce,  stated: 

.  .  .  I  am  satisfied  that  the  United  Kingdom  would  not  be  in  breach  of  its  obligation 
under  the  covenant  if  the  Bill  were  enacted  in  its  present  form.  (H.C.  Debs.,  vol. 
19,  col.  358:  3  March  1982) 
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In  reply  to  the  question  if,  following  recent  judgments  under  the  Euro¬ 
pean  Convention  on  Human  Rights,  the  United  Kingdom  will  withdraw 
from  the  Council  of  Europe,  the  Prime  Minister  wrote: 

No.  The  Government  believe  that  human  rights  should  be  protected.  We 
therefore  renewed  last  year  for  a  further  five  years  the  right  of  individuals  to 
petition  the  European  Commission  of  Human  Rights.  Certain  recent  findings  that 
the  United  Kingdom  has  been  in  breach  of  particular  provisions  of  the  convention 
do  not  in  the  Government’s  opinion  justify  either  denunciation  of  the  convention 
or  withdrawal  from  membership  of  the  Council  of  Europe.  (H.C.  Debs.,  vol.  17, 
Written  Answers,  col.  462 :  11  March  1982) 

In  reply  to  a  question,  the  Attorney-General  wrote: 

The  following  are  the  cases  against  the  United  Kingdom  in  which  the  European 
Court  of  Human  Rights  has  found  that  a  violation  of  the  European  Convention  of 
Human  Rights  took  place: 

The  Golder  case 

The  case  of  Ireland  v  the  United  Kingdom 

The  Tyrer  case 

The  Sunday  Times  case 

The  case  of  Young,  James  and  Webster 

The  Dudgeon  case 

The  case  of  ‘X’  (a  mental  health  patient) 

The  Campbell  and  Cosans  case 

Findings  of  contravention  of  the  convention  by  other  countries  have  been  made 
by  the  court  as  follows: 


Country 

Number 

Austria 

3 

Belgium 

5 

Federal  Republic  of  Germany 

2 

Italy 

2 

Netherlands 

2 

Republic  of  Ireland 

i 

(H.C.  Debs.,  vol.  26,  Written  Answers,  cols.  55-6:  22  June  1982) 

In  reply  to  the  question  on  what  basis  does  Her  Majesty’s  Government 
contend  that  our  obligations  to  comply  with  the  requirements  in  Article 
14  (6)  of  the  United  Nations  Covenant  on  Civil  and  Political  Rights  to 
provide  ‘compensation  according  to  law’  in  the  cases  there  specified  is  met 
by  providing  ex  gratia  payments  in  some  cases,  the  Parliamentary  Under¬ 
secretary  of  State,  Home  Office,  Lord  Elton,  stated: 

.  .  .  the  present  Government,  like  their  predecessors,  take  the  view  that  the 
existing  procedure,  coupled  with  the  right  that  an  aggrieved  person  may  have  to 
bring  a  civil  action,  constitutes  an  adequate  compliance  with  our  obligations. 
(H.L.  Debs.,  vol.  431,  col.  910:  22  June  1982) 
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In  reply  to  a  series  of  questions  about  the  United  Nations  Convention 
on  the  Elimination  of  Discrimination  against  Women,  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  Mr. 
Malcolm  Rifkind,  stated: 

We  expect  to  be  able  to  take  a  decision  in  respect  of  the  United  Kingdom  soon. 
If  it  is  confirmed  that  we  can  ratify  in  respect  of  the  United  Kingdom,  it  will  then 
be  necessary  to  consult  the  Channel  Islands,  the  Isle  of  Man  and  the  dependent 
territories  to  establish  whether  they  would  wish  our  ratification  of  the  convention 
to  apply  to  them. 

.  .  .  the  original  convention  was  drafted  with  some  haste  and  that  has  led  to 
additional  problems  in  our  consideration  of  its  terms  for  ratification  purposes. 
Few  European  countries,  indeed  none  of  our  Community  partners,  have  yet  felt 
able  to  ratify  it. 

We  wish  to  take  into  account  the  legal  implications  of  the  convention  for  the 
United  Kingdom  before  deciding  whether  ratification  would  be  appropriate. 
(H.C.  Debs.,  vol.  27,  col.  283:  7  July  1982;  see  also  H.C.  Debs.,  vol.  28,  Written 
Answers,  cols.  94-5:  20  July  1982) 


In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

During  the  past  six  month  period  up  to  30  June  1982  there  has  been  no 
improvement  in  the  record  of  implementation  by  the  Soviet  Union  and  the 
Eastern  European  countries  of  their  commitments  under  the  Helsinki  Final  Act, 
and  in  Poland  there  has  been  a  marked  deterioration.  There  have  been  clear  viola¬ 
tions  by  the  Polish  and  Soviet  authorities  of  the  Final  Act,  particularly  in  the  field 
of  human  rights  and  fundamental  freedoms.  (H.C.  Debs.,  vol.  28,  Written 
Answers,  col.  573:  28  July  1982) 


In  moving  the  approval  of  the  Homosexual  Offences  (Northern  Ireland) 
Order  1982,  the  Secretary  of  State  for  Northern  Ireland,  Mr.  James  Prior, 
referred  to  the  case,  Dudgeon,  in  which  a  homosexual  living  in  Northern 
Ireland  complained  to  the  European  Commission  of  Human  Rights  that 
the  law  on  homosexual  offences  in  force  in  Northern  Ireland  breached 
Articles  8  and  14  of  the  European  Convention  on  Human  Rights.  Mr. 
Prior  continued: 

...  in  1980  the  commission  reported  its  conclusion  that  the  law  breached  article  8 
but  that  it  was  unnecessary  to  examine  the  case  under  article  14. 

The  case  was  then  referred  to  the  European  court  which  came  to  the  same 
conclusion.  On  22  October  1981  ...  the  European  court  issued  its  judgment  to  the 
effect  that  the  law  in  Northern  Ireland  breaches  article  8  of  the  convention.  In  its 
judgment  the  court  showed  that  it  had  given  due  weight  to  the  argument  put 
forward  by  the  United  Kingdom  that  the  law  in  Northern  Ireland  was  justified  by 
the  distinctively  strong  feelings  there  about  the  relevance  of  religious  and  moral 
factors  to  the  law  on  social  matters.  Nevertheless,  taking  all  that  into  account,  it 
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concluded  that  the  interference  with  private  life  entailed  by  the  present  law  was 
out  of  all  proportion  to  the  social  need  claimed  for  the  law. 

The  United  Kingdom  has  freely  signed  and  ratified  that  convention  and  has 
thereby  undertaken  under  article  53  to  abide  by  the  decision  of  the  court  in  any 
case  to  which  it  is  a  party.  The  Government  believe  that  they  must  stand  by 
their  international  obligations  and  abide  by  the  court’s  judgment  in  this 
case.  It  was  the  will  of  Parliament  that  the  LTnited  Kingdom  should  be  a 
member  of  the  Council  of  Europe;  and  our  European  connections,  which 
Northern  Ireland  as  a  part  of  the  United  Kingdom  shares,  require  us  to  comply 
with  the  rulings  of  the  court  in  Strasbourg,  the  authority  of  which  we  have  freely 
accepted. 

The  Government  recognise  the  very  strong  feelings  held  in  Northern  Ireland 
on  issues  pertaining  to  sexual  morality.  The  Government  defended  the  Northern 
Ireland  law  before  the  European  Court  in  the  Dudgeon  case  and  argued  that  the 
differences  between  the  law  in  Northern  Ireland  and  the  law  in  England  and 
Wales  were  justified.  However,  the  court  did  not  accept  these  arguments. 
The  Government  therefore  have  to  deal  with  the  verdict  of  the  court,  which 
imposes  an  obligation  on  the  Government  to  change  the  law.  This  Government 
believe  in  fulfilling  their  international  obligations.  The  people  of  Northern 
Ireland,  whether  or  not  they  approve  of  this  particular  change,  will  recognise 
that  since  Northern  Ireland  is  part  of  the  United  Kingdom  it  is  bound  by  the 
international  obligations  which  apply  to  the  United  Kingdom.  On  that  basis, 
I  commend  the  order  to  the  House.  (H.C.  Debs.,  vol.  29,  cols.  834  and  836: 
25  October  1982) 


In  the  course  of  answering  a  question  on  the  subject  of  the  Madrid 
Conference  on  European  security,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  Mr.  Douglas  Hurd,  stated: 

The  conference  reconvened  on  9  November.  Together  with  our  allies  and 
partners,  we  have  drawn  attention  to  violations  of  the  Helsinki  final  act,  in 
particular  by  the  Soviet  Union  and  Poland,  and  given  notice  of  the  need  to  have  a 
concluding  document  which  provides  for  additional  commitments.  (H.C.  Debs., 
vol.  32,  col.  841:  24  November  1982) 


Part  Five:  IV.  Organs  of  the  State — diplomatic  agents  and  missions 

On  7  January  1982  the  British  Naval  and  Military  Attache  in  Warsaw, 
accompanied  by  two  other  Embassy  staff,  had  his  vehicle  stopped  in 
Warsaw  and  searched  by  members  of  the  Polish  military  and  civil  police 
although  the  diplomatic  status  of  the  vehicle  and  its  occupants  was  made 
known  to  them.  Protests  were  made  in  London  and  Warsaw  at  this  viola¬ 
tion  of  the  Vienna  Convention  on  Diplomatic  Relations.  (Based  on 
information  supplied  by  the  Foreign  and  Commonwealth  Office) 
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In  reply  to  the  question  why  Her  Majesty’s  Government  had  decided 
to  upgrade  the  Legation  at  the  Vatican  to  an  embassy,  the  Lord  Privy  Seal 
wrote: 

The  maintenance  at  the  Holy  See  of  our  only  remaining  Legation  was  an 
anomaly,  based  on  historical  considerations  which  have  long  lost  their  sig¬ 
nificance.  The  majority  of  States,  including  all  but  one  of  the  United  Kingdom’s 
Community  partners,  have  full  diplomatic  relations  with  the  Holy  See.  The  Pope 
has  influence  in  several  areas  of  the  world  where  important  British  interests  are 
at  stake  and,  by  raising  the  status  of  their  representative  at  the  Holy  See  to 
ambassadorial  level,  Her  Majesty’s  Government  are  underlining  the  importance 
attached  to  the  views  of  the  Vatican.  (H.C.  Debs.,  vol.  16,  Written  Answers,  cols. 
245-6:  25  January  1982) 

In  reply  to  the  question  whether  the  recent  raising  to  ambassador  level 
of  the  diplomatic  representation  exchanged  between  Her  Majesty’s 
Government  and  the  Vatican  assumes  the  unqualified  acceptance  by  the 
Vatican  of  the  sovereignty  of  the  Crown  throughout  the  United  Kingdom, 
the  Lord  Privy  Seal  wrote: 

In  common  with  all  other  representatives  of  overseas  countries  accredited  to  the 
Court  of  St.  James’s  the  diplomatic  responsibilities  of  the  Apostolic  Pro-Nuncio 
will  cover  the  whole  of  the  United  Kingdom  of  Great  Britain  and  Northern 
Ireland.  This  has  been  accepted  by  the  Holy  See.  (Ibid.,  cols.  444-5:  29  January 
1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Her  Majesty’s  Government  have  no  diplomatic  relations  with  the  following 
States: 

The  People’s  Republic  of  Albania 

The  Albanians  have  not  so  far  been  prepared  to  discuss  the  resumption  of 
relations  before  the  delivery  to  them  of  a  sum  of  gold  held  in  the  Bank  of 
England  by  the  Tripartite  Commission  for  the  Restitution  of  Monetary  Gold. 
There  are,  however,  a  number  of  claims  against  Albania  or  on  the  gold  itself, 
and  since  Her  Majesty’s  Government  and  the  United  States  and  French 
Governments  are  equal  members  of  the  Commission,  Her  Majesty’s  Govern¬ 
ment  cannot  act  unilaterally  to  deliver  the  gold  to  Albania  before  there  has  been 
a  generally  satisfactory  solution  of  these  financial  problems. 

The  Republic  of  Comoros 

Since  it  became  independent  in  1975,  neither  Her  Majesty’s  Government 
nor  the  Government  of  the  Republic  of  Comoros  have  thought  it  necessary  to 
establish  diplomatic  relations. 

The  Republic  of  Guatemala 

Diplomatic  relations  were  broken  oflf  by  Guatemala  on  31  July  1963  in  con- 
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nection  with  its  territorial  claims  on  Belize.  Consular  relations  continued  until 
broken  off  by  Guatemala  on  7  September  1981. 

Cambodia 

As  explained  to  the  House  ...  on  6  December  1979  —  [Vol.  975,  c.  722-23.]  — 
Her  Majesty’s  Government  ceased  to  recognise  any  Government  of  Cambodia 
in  that  month.  Our  position  remains  that  there  is  no  Government  in  Cambodia 
with  which  it  would  be  appropriate  to  have  diplomatic  relations. 

(Ibid.,  col.  444'.  29  January  1982) 

On  2  April  1982,  the  Secretary  of  State  for  Foreign  and  Commonwealth 
Affairs  addressed  the  following  note  to  the  Charge  d’Affaires  at  the 
Argentine  Embassy,  London: 

Her  Majesty’s  Principal  Secretary  of  State  for  Foreign  and  Commonwealth 
Affairs  presents  his  compliments  to  the  Charge  d’Affaires  of  the  Argentine 
Embassy  and  wishes  to  inform  him  that,  following  the  invasion  by  Argentina 
of  the  British  Dependent  Territory  of  the  Falkland  Islands,  Her  Majesty’s 
Government  are  breaking  off  diplomatic  relations  with  the  Government  of  the 
Argentine  Republic.  In  these  circumstances  the  Charge  d’Affaires  of  the 
Argentine  Embassy  and  his  staff  should  leave  the  United  Kingdom  at  the  earliest 
possible  time  and,  in  any  event,  no  later  than  midnight  on  the  8th  of  April  1982. 

If  the  Argentine  Embassy  intend  to  ask  a  third  country  to  act  as  Protecting 
Power  for  their  interests  in  the  United  Kingdom,  they  should  inform  the  Foreign 
and  Commonwealth  Office  as  soon  as  possible  of  the  identity  of  the  Protecting 
Power.  In  this  case  Her  Majesty’s  Government  would  raise  no  objection  to  an 
Argentine  Interests  Section  of  appropriate  size,  staffed  by  Argentine  diplomats, 
being  maintained  in  the  Embassy  of  the  Protecting  Power.  (Text  provided  by  the 
Foreign  and  Commonwealth  Office) 

On  27  August  1982  the  British  Defence  Attache  in  Prague  was,  in  com¬ 
pany  with  the  United  States  Defence  Attache,  detained  by  Czechoslovak 
military  authorities  for  more  than  13  hours  in  the  village  of  Strasice. 
During  this  time  he  was  not  permitted  to  contact  the  Embassy  although 
he  had  produced  his  Diplomatic  Identity  Card.  Protests  were  made  in 
London  and  Prague  at  this  violation  of  the  Vienna  Convention  on  Diplo¬ 
matic  Relations.  (Based  on  information  supplied  by  the  Foreign  and 
Commonwealth  Office) 


Part  Five:  VII.  Organs  of  the  State — armed  forces 
(See  also  Part  Eight:  II.  C.,  below) 

In  reply  to  the  question  under  what  treaties,  statutory  provisions  or 
agreements  the  United  States  of  America  maintains  bases  on  United 
Kingdom  territory,  the  Parliamentary  Under-Secretary  of  State  for  the 
Armed  Forces  wrote: 

I  refer  the  hon.  Member  to  the  reply  given  ...  on  10  December  1980 — [Vol. 
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995,  c.  680,  UKMIL  1980,  p.  417] — in  respect  of  United  States  forces  based  in 
the  United  Kingdom.  Arrangements  regarding  United  States  bases  in  United 
Kingdom  territories  overseas  are  contained  in  the  1941  agreement  on  Bermuda, 
Cmnd.  6259;  the  1956  agreement  on  Ascension  Island,  Cmnd.  9810;  and  the  1966 
and  1976  exchange  of  notes  on  Diego  Garcia,  Cmnds.  323 1  and  6413  respectively. 
(H.C.  Debs.,  vol.  22,  Written  Answers,  col.  384:  30  April  1982) 


In  the  course  of  a  debate  on  20  May  1982  in  the  Security  Council  on  the 
attempted  invasion  of  Seychelles  by  alleged  mercenaries,  the  United 
Kingdom  representative,  Mr.  Whyte,  responded  to  a  speech  by  the 
representative  of  Argentina  who  made  reference  to  the  Gurkha  regiments 
in  the  British  Army.  Mr.  Whyte  stated: 

.  .  .  my  delegation  totally  rejects  the  analogy  which  he  drew  between  the 
mercenaries  referred  to  in  the  report  that  we  have  been  debating  this  afternoon — 
I  refer  to  Mike  Hoare  and  his  associates — and  those  regiments  of  Gurkhas  who 
have  a  long  and  distinguished  record  of  service  with  the  British  Crown  in 
accordance  with  agreements  openly  and  honourably  arrived  at  with  the  Govern¬ 
ment  of  Nepal. 

I  do  not  know  what  is  the  lexicon  to  which  the  representative  of  Argentina 
referred,  but  if  we  are  going  to  be  serious  we  should  have  a  little  precision  in  this 
matter.  The  only  internationally  agreed  definition  of  who  is  a  mercenary  is  to  be 
found  in  Protocol  I  of  1977  to  the  Geneva  Conventions  of  1949.  That  definition 
excludes  anyone  who  is  ‘a  member  of  the  armed  forces  of  a  party  to  a  conflict’ .  The 
Gurkhas  comprise  units  of  regular  troops;  they  form  a  fully  integrated  part  of  the 
United  Kingdom  forces;  they  perform  the  same  duties  at  home  and  abroad  as 
other  forces.  In  no  way  can  they  be  classified  as  mercenaries.  (S/PV.  2359,  p.  86) 

In  the  course  of  a  letter  dated  30  June  1 982  addressed  to  the  President  of 
the  General  Assembly,  the  United  Kingdom  Permanent  Representative, 
Sir  Anthony  Parsons,  wrote: 

There  now  exists  an  internationally  agreed  definition  of  this  term;  it  is  not 
necessary  therefore  to  rely  upon  encyclopedias.  The  agreed  definition  is  contained 
in  article  47  of  Protocol  I  of  the  1977  Protocols  Additional  to  the  Geneva  Con¬ 
ventions  of  1949.  From  the  terms  of  that  definition,  it  is  clear  that  no  person  who 
took  part  in  the  recent  conflict  on  the  side  of  the  LTnited  Kingdom  could  properly 
be  described  as  a  ‘mercenary’.  (A/S-12/31) 


Part  Five:  VIII.  A.  Organs  of  the  State — immunity  of  organs  of  the  State — 
diplomatic  and  consular  immunity 

(See  also  Part  Five:  VIII.  B.,  below) 

In  reply  to  the  question  whether  Kingsley  School, Chelsea,  used  by 
Libyan  children,  was  subject  to  diplomatic  immunity,  the  Parliamentary 
Under-Secretary  of  State,  Home  Office,  Lord  Elton,  stated: 
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.  .  .  I  can  confirm  that  the  premises  are  not  an  embassy.  (H.L.  Debs.,  vol.  429,  col. 
866:  28  April  1982) 


In  the  course  of  a  question  on  the  subject  of  planning  control  of  foreign 
embassies  and  consulates  in  the  London  area,  a  member  of  the  House  of 
Lords  asked  whether  ‘it  is  possible  legally  to  say  that  the  Chinese  consulate 
could  acquire  a  building  in  Parliament  Square  and  erect  a  pagoda?’  In 
reply,  the  Government  spokesman,  the  Earl  of  Avon,  stated: 

.  .  .  embassies  and  consulates  are  subject  to  the  planning  laws  of  this  country  and 
although  their  diplomatic  status  can  lead  to  the  occasional  problem,  I  do  not 
accept  that  the  position  is  anywhere  as  facetious  as  my  noble  friend’s  last 
suggestion  implied.  (H.L.  Debs.,  vol.  433,  col.  570:  16  July  1982) 


In  reply  to  the  question  whether  Her  Majesty’s  Government  would 
initiate  discussions  for  the  reconvening  of  the  United  Nations  Conference 
on  Diplomatic  Intercourse  and  Immunities  ‘to  discuss  amendments  to  the 
.  .  .  Convention  which  would  tighten  the  loopholes  and  abuses  of  diplo¬ 
matic  immunities’,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

No.  The  Vienna  Convention  is  a  relatively  modern  and  well  thought-out 
international  law.  Problems  arise,  not  from  the  provisions  of  the  convention  but 
from  its  imperfect  observance. 

A  number  of  countries  have  proposed  that  the  convention  should  be  amended 
but  they  want  to  widen  rather  than  restrict  the  immunities  which  the  convention 
provides.  These  matters  are  being  considered  by  the  International  Law  Com¬ 
mission.  (H.C.  Debs.,  vol.  28,  Written  Answers,  cols.  745-6:  30  July  1982) 


In  reply  to  a  question  whether  electronic  surveillance  of  diplomatic 
baggage  would  be  considered,  the  Minister  of  State  wrote: 

No.  We  are  advised  that  electronic  surveillance  would  not  necessarily  reveal 
a  misuse  of  the  diplomatic  bag.  Moreover,  it  is  our  view  that  although  such 
surveillance  is  not  specifically  forbidden  by  article  7  of  the  Vienna  Convention  on 
diplomatic  relations,  to  do  so  would  be  inconsistent  with  the  status  which  that 
Article  accords  to  the  diplomatic  bag.  Were  we  to  learn  of  abuse  of  diplomatic 
bags  in  any  way,  we  would  take  the  necessary  action.  (Ibid.,  col.  746 ) 

In  reply  to  a  further  question,  the  Minister  of  State  wrote: 

The  diplomatic  missions  and  those  international  organisations  in  the  United 
Kingdom  to  which  privileges  and  immunities  are  granted  in  accordance  with 
international  agreements  are  shown  in  the  London  Diplomatic  List,  a  copy  of 
which  has  been  placed  in  the  Library  of  the  House.  To  these  should  be  added  the 
Commonwealth  agricultural  bureaux  which  will  be  included  in  the  next  edition  of 
the  list. 
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In  addition,  the  United  Kingdom  is  party  to  agreements  with  a  number  of  other 
international  organisations  which  are  not  based  in  this  country.  With  the  approval 
of  Parliament,  their  officials  and  the  representatives  of  the  member  States  are 
accorded  certain  privileges  and  immunities  when  on  official  business  in  this 
country.  (Ibid.) 

In  reply  to  a  question  about  the  number  of  offences  committed  by 
persons  entitled  to  diplomatic  immunity,  the  Minister  of  State,  Home 
Office,  wrote: 

There  have  been  no  criminal  proceedings  in  connection  with  any  of  these 
alleged  offences. 

Offences  alleged  to  have  been  committed  by  persons  entitled  to 
diplomatic  imtnunity :  i  January  ig82  to  ij  November  ig82 


Violence  against  the  person  4 

Offences  against  the  Theft  Act  1968  (including 

shoplifting)  16 

Drink  offences  (eg  drunk  and  disorderly)  2 

Road  traffic  offences  involving  drink  19 

Other  road  traffic  offences*  1 1 5 

Firearms  offences  1 

Sexual  offences  1 

Other  offences  8 


166 

*  Excluding  those  dealt  with  by  fixed  penalty  notices. 

(H.C.  Debs.,  vol.  32,  Written  Answers,  cols.  328-g:  22  November  1982) 

In  reply  to  a  question,  the  Minister  of  State  for  the  Treasury  wrote: 

Relief  from  duty  and  tax  on  goods  imported  by  embassies  and  high  com¬ 
missions  is  granted  under  the  Vienna  convention  on  diplomatic  relations,  which 
has  the  force  of  law  in  the  United  Kingdom  by  virtue  of  the  Diplomatic  Privileges 
Act  1964.  The  convention  does  not,  however,  provide  for  relief  from  indirect 
taxes  on  domestic  products  where  these  taxes  are  normally  incorporated  in  the 
price  of  the  goods — as  is  the  case  with  value  added  tax  and  excise  duty — and  this 
restriction  is  accordingly  reflected  in  United  Kingdom  law.  Nevertheless  the 
Foreign  and  Commonwealth  Office  has  made  arrangements  to  refund  the  duty 
and  tax  chargeable  on  United  Kingdom  manufactured  spirits,  thereby  placing 
them  on  the  same  competitive  footing  as  imported  products.  (H.C.  Debs.,  vol.  33, 
Written  Answers,  col.  492:  7  December  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Certificates  under  section  4  of  the  Diplomatic  Privileges  Act  1964  are  issued 
only  in  connection  with  specific  legal  proceedings  though  frequently  the  parties 
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to  a  dispute  seek  information  from  the  Foreign  and  Commonwealth  Office  in 
advance  so  that  no  certificate  has  to  be  issued.  A  list  of  such  certificates  could  not 
be  prepared  without  disproportionate  expense.  The  issuing  of  rating  demands  is 
the  responsibility  of  the  rating  authority.  (H.C.  Debs.,  vol.  34,  Written  Answers, 
col.  234:  16  December  1982) 

In  reply  to  a  question,  the  Minister  of  State  for  the  Treasury  wrote: 

Most  goods  delivered  free  of  duty  and  tax  to  embassies  and  high  commissions 
are  not  subject  to  any  quantitative  limit.  However,  deliveries  of  spirits  and 
cigarettes  are  restricted  to  quantities  that  are  reasonable,  in  the  light  of  the  actual 
needs  of  the  embassy  or  high  commission  concerned.  (H.C.  Debs.,  vol.  34, 
Written  Answers,  col.  650:  23  December  1982) 


Part  Five:  VIII.  B.  Organs  of  the  State — immunity  of  organs  of  the  State — 
immunity  other  than  diplomatic 

(See  also  Part  Five:  VIII.  A.,  above) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Foreign  Governments  are  not  exempt  from  British  planning  laws  when  altering 
or  building  embassies  and  other  diplomatic  premises.  If  my  hon.  Friend  has 
evidence  of  any  failure  on  the  part  of  a  diplomatic  mission  in  London  to  comply 
with  planning  laws  and  regulations,  he  will  no  doubt  give  the  details  to  my  right 
hon.  Friend  the  Secretary  of  State  for  the  Environment,  within  whose  sphere  of 
responsibility  these  matters  mainly  lie.  (H.C.  Debs.,  vol.  19,  Written  Answers, 
cols.  251-2-.  5  March  1982) 

The  following  letter  was  sent  in  April  1982  by  the  Foreign  and 
Commonwealth  Office  to  a  member  of  the  public  in  response  to  a  request 
for  information: 

.  .  .  As  I  understand  it,  you  have  obtained  judgment  in  default  against  a  creditor  of 
the  .  .  .  Embassy  and  you  would  like  to  serve  a  garnishee  order  on  the  Embassy. 
Whether  this  would  be  legally  possible  is  a  matter  for  your  solicitors  to  advise 
upon.  I  would,  however,  point  out  that  the  .  .  .  Embassy  is  not  a  legal  person  and 
that  any  proceedings  would  have  to  be  against  either  the  [State]  or,  possibly,  .  .  . 
(the  Head  of  the  Mission).  In  the  former  case,  your  solicitor  will  wish  to  consider 
the  terms  of  the  State  Immunity  Act  1978  and  decide  whether  the  exceptions 
therein  provided  to  the  general  rule  that  a  State  is  immune  from  the  jurisdiction 
of  the  courts  of  the  United  Kingdom  would  allow  garnishee  proceedings  against 
a  foreign  sovereign  State. 

In  the  latter  case,  your  solicitor  will  wish  to  consider  the  provisions  of  the 
Diplomatic  Privileges  Act  1 964  and  in  particular  Article  3 1  contained  in  Schedule 
1.  Although  it  is  a  matter  for  your  solicitor,  it  would  seem  to  us  that  unless  [the 
State]  were  to  waive  the  immunity  of  its  Head  of  Mission  there  is  no  way  in  which 
garnishee  proceedings  could  be  taken  against  him.  (Text  provided  by  the  Foreign 
and  Commonwealth  Office) 
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In  reply  to  an  enquiry  about  the  service  of  summonses  on  Embassies, 
Consulates  and  High  Commissions,  the  Foreign  and  Commonwealth 
Office,  in  November  1982,  replied  in  part  in  the  following  terms: 

[We]  should  say  first  that  an  Embassy,  Consulate  or  High  Commission  does  not 
appear  to  be  itself  a  legal  person.  The  proper  defendant  in  an  action  will  normally 
be  the  Ambassador/High  Commissioner  or  the  State  itself.  The  procedural 
immunities  enjoyed  by  an  Ambassador  and  by  a  State  are  set  out  in  the  Diplomatic 
Privileges  Act  1964  and  the  State  Immunity  Act  1978  respectively.  Service  of 
proceedings  on  the  premises  of  a  diplomatic  mission  (the  definition  of  which 
includes  the  residence  of  the  Ambassador  or  High  Commissioner)  is  precluded  by 
Article  22  of  the  Vienna  Convention  scheduled  to  the  Diplomatic  Privileges  Act. 
If  service  cannot  be  effected  through  the  defendant’s  legal  representatives,  the 
proceedings  should  therefore  be  directed  to  this  Department.  The  procedure  for 
service  on  a  State  is  set  out  in  Section  14(1)  of  the  State  Immunity  Act  and  in  the 
Orders  of  the  County  Court  Practice  to  which  your  letter  refers.  (Text  provided 
by  the  Foreign  and  Commonwealth  Office) 


Part  Six:  I.  B.  Treaties — conclusion  and  entry  into  force — reservations  to 
multilateral  treaties 

On  17  December  1980,  the  Government  of  Burundi  deposited  with  the 
Secretary-General  of  the  United  Nations  its  instrument  of  accession  to 
the  Convention  on  the  Prevention  and  Punishment  of  Crimes  against 
Internationally  Protected  Persons,  including  Diplomatic  Agents.  The 
instrument  contained  the  following  reservation: 

In  respect  of  cases  where  the  alleged  offenders  belong  to  a  national  liberation 
movement  recognized  by  Burundi  or  by  an  international  organization  of  which 
Burundi  is  a  member,  and  their  actions  are  part  of  their  struggle  for  liberation,  the 
Government  of  the  Republic  of  Burundi  reserves  the  right  not  to  apply  to  them 
the  provisions  of  article  2,  paragraph  2,  and  article  6,  paragraph  1. 

By  a  letter  dated  19  January  1981,  the  Legal  Counsel  of  the  United 
Nations  circulated  the  text  of  this  reservation.  The  reply  of  the  Govern¬ 
ment  of  the  United  Kingdom  was  transmitted  to  the  Legal  Counsel  by 
a  note  dated  13  January  1982  from  the  United  Kingdom  Mission  to  the 
United  Nations  in  New  York.  The  note  read: 

The  permanent  Mission  of  the  Lffiited  Kingdom  of  Great  Britain  and  Northern 
Ireland  to  the  United  Nations  presents  its  compliments  to  the  Legal  Counsel  of 
the  United  Nations  and,  with  reference  to  the  latter’s  circular  letter  CN  376  1980 
Treaties-9  of  19  January  1981,  has  the  honour  to  state  the  following  with  regard 
to  the  reservation  contained  in  the  instrument  of  accession  of  the  Government  of 
Burundi  to  the  Convention  on  the  Prevention  and  Punishment  of  Crimes  against 
Internationally  Protected  Persons,  including  Diplomatic  Agents,  of  1973. 

The  purpose  of  this  Convention  was  to  secure  the  world-wide  repression  of 
crimes  against  Internationally  Protected  Persons,  including  Diplomatic  Agents, 
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and  to  deny  the  perpetrators  of  such  crimes  a  safe  haven.  Accordingly  the  Govern¬ 
ment  of  the  LTnited  Kingdom  of  Great  Britain  and  Northern  Ireland  regard  the 
reservation  entered  by  the  Government  of  Burundi  as  incompatible  with  the 
object  and  purpose  of  the  Convention,  and  are  unable  to  consider  Burundi  as 
having  validly  acceded  to  the  Convention  until  such  time  as  the  reservation  is 
withdrawn.  (Texts  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Six:  I.  C.  Treaties — entry  into  force ,  ratification  and  accession 

(See  also  Part  One:  II.  A.,  above) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote  in  part: 

In  the  sense  in  which  the  term  ‘ratification’  is  normally  used  in  international 
practice,  treaties — and  conventions — are  ratified  not  by  Parliament  but  by  the 
Crown  in  the  exercise  of  the  Royal  Prerogative  on  the  advice  of  Ministers.  The 
texts  of  all  treaties  subject  to  ratification  are  laid  before  Parliament  as  Command 
Papers  for  2 1  sitting  days  under  the  practice  known  as  the  Ponsonby  rule  in  order 
to  afford  an  opportunity  for  debate. 

Directives  of  the  European  Economic  Community  and  the  Euratom  Com¬ 
munity  are  not  subject  to  ‘ratification’.  (H.C.  Debs.,  vol.  23,  Written  Answers, 
col.  34:  4  May  1982) 


In  the  course  of  a  debate  in  committee  of  the  House  of  Commons  on 
the  Taking  of  Hostages  Bill,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  Mr.  Malcolm  Rifkind,  stated: 

In  the  ratification  of  international  conventions,  a  two-year  period  is  not 
considered  significantly  long  by  most  standards.  Of  the  40  countries  that  signed 
the  convention  now  under  discussion,  only  n  have  completed  the  process  of 
ratification.  A  further  five  among  those  that  did  not  sign  the  convention  have 
acceded  to  it. 

Even  if  the  Government  had  brought  forward  the  legislation  earlier,  it  would 
not  have  made  any  difference.  Until  22  countries  have  ratified,  the  convention 
does  not  take  effect.  I  am  not  suggesting  that  this  in  itself  is  an  argument  for  delay. 
The  more  countries  that  bring  forward  legislation  at  an  early  stage  and  ratify  at  an 
early  stage,  the  sooner  the  convention  will  come  into  force.  I  am  merely  indicating 
a  simple  fact  that  the  enactment  of  the  legislation  will  not  produce  any  significant 
changes  until  the  twenty-second  State  has  ratified  and  the  convention  comes  into 
force.  (H.C.  Debs.,  vol.  25,  col.  574:  1 1  June  1982) 


In  the  course  of  a  debate  on  the  subject  of  the  Law  of  the  Sea  Con¬ 
vention,  the  Parliamentary  Under-Secretary  of  State,  Foreign  and 
Commonwealth  Office,  Mr.  Malcolm  Rifkind,  stated: 

.  .  .  for  a  country  to  be  bound  by  an  international  treaty  it  has  to  take  the  decision 
to  sign  and  subsequently  to  ratify  it.  If  it  declines  to  ratify  a  treaty,  it  is  stating  that 
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it  does  not  intend  to  be  bound  by  it.  It  is  a  normal  and  acceptable  part  of 
international  law  that  countries  that  do  not  ratify  treaties  are  not  bound  by  them. 

A  country  is  not  defying  an  international  convention  if  it  declines  to  ratify  it;  it 
is  simply  exercising  its  sovereign  rights  as  a  State.  (H.C.  Debs.,  vol.  33,  col.  412: 
2  December  1982) 

In  a  meeting  on  10  December  1982  of  the  Sixth  Committee  of  the 
General  Assembly  of  the  United  Nations,  the  United  Kingdom  repre¬ 
sentative,  Miss  S.  Brooks,  explained  why  the  United  Kingdom  had  voted 
against  a  resolution  of  the  Committee  on  the  subject  of  the  Vienna  Con¬ 
vention  on  the  Representation  of  States  in  their  Relations  with  Inter¬ 
national  Organizations  of  a  Universal  Character.  She  stated  inter  alia : 

In  the  vote  on  resolution  L.30,  which  has  just  been  adopted,  my  delegation 
voted  against  the  resolution  and  we  would  now  like  to  make  a  few  remarks  in 
explanation  of  our  position. 

Preambular  paragraph  3  of  the  draft  resolution  refers  to  a  Convention  which 
was  adopted  after  a  divided  vote.  The  Convention  shows  no  sign  of  entering  into 
force.  It  remains  14  short  of  the  requisite  number  of  ratifications  or  accessions. 
Only  four  States  have  ratified  the  Convention  since  December  1980,  none  in  the 
last  1 2  months.  Very  few  of  the  co-sponsors  of  L.30  are  themselves  Parties  to  this 
Convention,  and  the  majority  did  not  even  sign  it.  It  is  therefore  a  truism  for  us 
to  draw  attention  once  again  to  the  fact  that  many  States  have  serious  problems 
with  the  Convention.  Accordingly,  in  the  view  of  my  delegation,  it  is  quite 
inappropriate  for  the  General  Assembly  to  exert  pressure  on  Governments  to 
ratify  or  accede  to  this  Convention.  It  is  especially  unacceptable  that  operative 
paragraph  1  should  single  out  host  States,  who  are  no  less  entitled  than  others  to 
the  exercise  of  their  sovereign  rights  in  choosing  whether  or  not  to  become  Party 
to  International  Conventions,  and  to  take  account  in  this  regard  of  generally 
accepted  international  practice  in  the  matter  of  privileges  and  immunities.  (Text 
provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Six:  II.  E.  Treaties — observance,  application  and  mterpretation — 
treaty  succession 

In  the  course  of  the  Second  Reading  debate  in  the  House  of  Commons 
on  the  Canada  Bill,  the  Lord  Privy  Seal,  Mr.  Humphrey  Atkins,  stated: 

.  .  .  it  has  consistently  been  the  view  of  the  Government,  and  has  been  given  in 
evidence  to  the  Foreign  Affairs  Committee  and  repeatedly  been  explained  to  all 
those  representing  Indian  interests,  that  any  treaty  or  other-obligations  which  still 
subsisted  became  the  responsibility  of  the  Government  of  Canada  with  the 
attainment  of  independence,  at  the  latest  with  the  Statute  of  Westminster  1931, 
and  that  it  is  to  the  Government  of  Canada  that  the  Indians  must  look  for  the 
solution  of  any  of  their  problems.  (H.C.  Debs.,  vol.  18,  col.  297:  17  February 
1982;  see  also  ibid.,  cols.  356-7:  3  March  1982,  and  H.L.  Debs.,  vol.  428,  cols.  758 
and  822:  18  March  1982) 
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Part  Eight:  I.  A.  State  territory  and  territorial  jurisdiction — parts  of 
territory,  delimitation — frontiers 

In  reply  to  the  question  whether  Her  Majesty’s  Government  consider 
that  any  legally  valid  instruments  in  international  law  since  the  conclusion 
of  the  armistice  agreements  in  1949  have  been  made  and  deposited  which 
purport  to  define  the  de  facto  or  de  jure  borders  of  the  belligerent  powers 
which  contested  that  area  of  the  former  mandate  in  Palestine  which  is  now 
either  legally  the  State  of  Israel,  or  under  Israel’s  military  administration, 
the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

The  borders  of  Egypt,  Syria  and  Lebanon  with  the  territory  in  question  have 
been  defined  for  many  years,  but  only  Egypt’s  has  recently  been  the  subject  of  an 
international  agreement.  (H.C.  Debs.,  vol.  21,  Written  Answers,  col.  134: 
31  March  1982) 


In  the  course  of  a  debate,  the  Prime  Minister,  Mrs.  Margaret  Thatcher, 
stated: 

Our  objective  in  the  south  Atlantic  is  not  only  to  ensure  that  the  Argentine 
troops  withdraw  from  the  Falklands  but  to  uphold  international  law  and  to  see 
that  territorial  boundaries  are  not,  and  cannot  be  changed  by  force.  (H.C.  Debs., 
vol.  24,  col.  186:  18  May  1982) 


The  following  question  was  asked  in  the  House  of  Lords: 

.  .  .  is  it  not  the  case  that  Gibraltar  airport  .  .  .  lies  across  the  isthmus  and  is  built 
out  from  the  isthmus  known  politically  as  the  neutral  zone,  which  has  never 
historically  belonged — and  still  does  not — to  Britain?  Is  there  not  some  question 
as  to  our  right  to  operate  an  airport  with  flights  in  and  out  of  it? 

In  reply,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord 
Belstead,  stated: 

The  territory  of  Gibraltar  consists  of  the  whole  area,  I  am  advised,  up  to  the 
British  frontier  fence.  If  I  may  add  to  that,  our  case  was  set  out  in  some  detail  in 
various  Command  Papers,  and  I  would  draw  the  House’s  attention  in  particular 
to  Document  9  of  Cmnd.  3131  dated  November  1966,  which  shows  that  the 
Government  do  not  agree  with  my  noble  friend  on  this  point.  (H.L.  Debs.,  vol. 
432,  col.  772:  7  July  1982) 


Part  Eight:  II.  A.  State  territory  and  territorial  jurisdiction — territorial 
jurisdiction  —  territorial  sovereignty 

On  12  October  1979,  Argentina  made  the  following  declaration  on 
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signature  of  the  Acts  of  the  1979  Rio  de  Janeiro  Congress  of  the  Universal 
Postal  Union: 

In  ratifying  the  Constitution  of  the  Universal  Postal  Union  signed  in  Vienna 
(Austria)  on  10  July  1964,  the  Argentine  Government  expressly  stated  that  article 
23  of  the  Constitution  neither  referred  to  nor  included  the  Islas  Malvinas,  the 
South  Georgia  Islands,  the  South  Sandwich  Islands  and  Argentine  Antarctica, 
since  they  form  part  of  its  territory  and  come  under  its  authority  and  sovereignty. 

The  Argentine  Republic  explicitly  reserves  its  legitimate  rights  to  the  Islas 
Malvinas,  the  South  Georgia  Islands,  the  South  Sandwich  Islands  and  Argentine 
Antarctica  and  consequently  will  not  permit  any  declaration  or  reservation  by  any 
Union  member  or  group  of  Union  member  countries  which  might  undermine 
these  rights. 

The  Argentine  Republic  particularly  reserves  its  legitimate  claims  and  rights  to 
the  Islas  Malvinas,  the  South  Georgia  Islands,  the  South  Sandwich  Islands  and 
Argentine  Antarctica  and  points  out  that  the  provision  contained  in  article  25, 
paragraph  1,  of  the  Universal  Postal  Convention  on  the  circulation  of  postage 
stamps  valid  in  the  country  of  origin  will  not  be  considered  as  obligatory  for 
Argentina  when  these  stamps  distort  Argentina’s  geographic  and  legal  reality, 
without  prejudice  to  the  application  of  paragraph  1 5  of  the  Joint  Argentine-British 
Declaration  of  1  July  1971  on  communications  and  movement  between  Argen¬ 
tina’s  continental  territory  and  the  Islas  Malvinas,  approved  by  exchange  of 
letters  between  the  two  Governments  on  5  August  1971  and  ratified  by  law 
No.  19.529. 

On  24  October  1979,  the  United  Kingdom  made  the  following  declara¬ 
tion: 

The  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern 
Ireland  has  no  doubt  as  to  United  Kingdom  sovereignty  over  the  Falkland 
Islands,  the  Falkland  Island  Dependencies  and  the  British  Antarctic  Territory.  In 
this  context  attention  is  drawn  to  article  IV  of  the  Antarctic  Treaty  to  which  both 
the  United  Kingdom  and  Argentina  are  parties,  which  freezes  territorial  claims 
in  Antarctica. 

The  United  Kingdom  Government  therefore  does  not  accept  the  declaration  of 
the  Argentine  Republic  claiming  to  contest  United  Kingdom  sovereignty  over  the 
above-mentioned  territories,  nor  does  it  accept  the  declaration  of  the  Argentine 
Republic  concerning  article  25,  paragraph  1,  of  the  Universal  Postal  Convention. 
(Texts  provided  by  the  Foreign  and  Commonwealth  Office) 

During  the  meeting  of  the  Executive  Council  of  the  Universal  Postal 
Union,  held  in  February/March  1979,  the  representative  of  the  United 
Kingdom  made  the  following  statement  in  response  to  a  declaration  by 
Argentina: 

It  is  common  knowledge  that  the  Government  of  Argentina  lays  claim  to  the 
Falkland  Islands,  but  that  claim  is  not  accepted  by  Her  Majesty’s  Government 
who  have  no  doubt  as  to  their  sovereignty  over  the  Falkland  Islands  and  their 
Dependencies. 
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My  delegation  does  not  therefore  interpret  the  use  of  the  proposed  nomen¬ 
clature  for  the  Falkland  Islands  as  implying  that  there  is  doubt  about  the 
sovereignty  of  the  British  Government  over  the  Falkland  Islands.  (Text  provided 
by  the  Foreign  and  Commonwealth  Office) 

During  the  meeting  of  the  same  Executive  Council  held  on  14  May 
1980,  the  representative  of  the  United  Kingdom  made  the  following 
statement  in  response  to  a  declaration  by  Argentina: 

The  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern 
Ireland  has  no  doubt  as  to  its  sovereignty  over  the  Falkland  Islands  and  their 
dependencies.  Consequently,  the  United  Kingdom  does  not  accept  the  declara¬ 
tion  by  the  Argentine  Republic  claiming  to  contest  the  sovereignty  of  the  United 
Kingdom  over  the  above-mentioned  territories.  (Text  provided  by  the  Foreign 
and  Commonwealth  Office) 

The  following  communique  was  issued  by  the  Foreign  and  Common¬ 
wealth  Office  on  1  March  1982: 

The  British  and  Argentine  Governments  held  a  meeting  at  ministerial  level  in 
New  York  on  26  and  27  February  1982  to  discuss  the  Falkland  Islands  question 
within  the  negotiating  framework  referred  to  in  the  relevant  resolutions  of  the 
United  Nations  General  Assembly. 

The  British  and  Argentine  delegations  were  led  respectively  by  Mr.  Richard 
Luce  MP,  Minister  of  State  at  the  Foreign  and  Commonwealth  Office  in  London, 
and  Ambassador  Enrique  Ros,  Under-Secretary  of  State  at  the  Ministry  of 
Foreign  Affairs  and  Worship  in  Buenos  Aires. 

The  meeting  took  place  in  a  cordial  and  positive  spirit.  The  two  sides  reaffirmed 
their  resolve  to  find  a  solution  to  the  sovereignty  dispute  and  considered  in  detail 
an  Argentine  proposal  for  procedures  to  make  better  progress  in  this  sense.  They 
agreed  to  inform  their  Governments  accordingly.  (H.C.  Debs.,  vol.  19,  Written 
Answers,  col.  gj:  2  March  1982) 

In  reply  to  questions,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Mr.  Richard  Luce,  stated: 

I  met  the  Argentine  Under-Secretary  of  State  for  Foreign  Affairs  for  dis¬ 
cussions  on  the  Falkland  Islands  question  on  26  and  27  February  in  New  York. 
While  we  both  agreed  on  the  need  to  resolve  the  dispute,  and  discussed  future 
procedures,  I  made  it  clear  that  we  had  no  doubts  about  British  sovereignty,  and 
that  no  solution  could  be  agreed  that  was  not  acceptable  to  the  islanders  and  to  the 
House.  (H.C.  Debs.,  vol.  19,  col.  263:  3  March  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Mr.  Richard  Luce,  stated: 

Since  1962,  Eritrea  has  been  regarded  by  the  international  community  as  an 
integral  part  of  Ethiopia.  We  have  not  changed  our  position  on  that  aspect.  (H.C. 
Debs.,  vol.  19,  col.  255:  3  March  1982) 
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In  reply  to  the  question  which  country  is  regarded  by  Her  Majesty’s 
Government  as  the  legal  owner  of  Judaea  and  Samaria,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote  in  part: 

The  Government  recognised  Jordanian  sovereignty  over  these  territories  in 
1950.  Jordan  has  made  clear  that  she  maintains  her  claim  to  sovereignty  over  the 
West  Bank  until  such  time  as  the  Palestinians  are  able  to  decide  its  future  for 
themselves.  (H.C.  Debs.,  vol.  19,  Written  Answers,  col.  346:  8  March  1982) 


In  reply  to  a  question,  the  Secretary  of  State  for  Foreign  and  Common¬ 
wealth  Affairs  wrote: 

We  regard  East  Timor  as  an  issue  between  the  Portuguese  and  Indonesian 
Governments  in  the  first  instance,  and  the  Indonesian  Government  are  already 
aware  of  our  views  on  the  human  rights  aspects  of  the  question.  (H.L.  Debs.,  vol. 
428,  col.  511:  15  March  1982) 


In  reply  to  a  question,  the  Attorney-General,  Sir  Michael  Havers, 
stated: 

The  Government’s  position  is  that  Lough  Foyle  falls  within  the  United 
Kingdom.  The  Government  of  the  Republic  of  Ireland  dispute  our  claim. 

It  is  maintained  by  the  United  Kingdom  Government  that  the  present  position 
is  in  accordance  with  international  law,  and  so  far  as  I  know  that  remains  so.  (H.C. 
Debs.,  vol.  20,  col.  685:  22  March  1982) 


In  reply  to  the  question  which  sovereign  States  currently  claim 
sovereignty  over  the  area  described  as  the  Gaza  Strip,  being  that  section 
of  the  former  British  mandate  in  Palestine  which  was  occupied  by  an 
Egyptian  military  administration  between  1948  and  1967  and  by  an  Israeli 
military  administration  between  1967  and  the  present  day;  and  what  is  the 
policy  of  Her  Majesty’s  Government  towards  such  claims,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

The  Government  of  Israel  have  announced  their  intention  of  raising  a  claim  to 
sovereignty  over  Gaza  at  the  end  of  the  transitional  period  laid  down  in  the  Camp 
David  agreements.  Her  Majesty’s  Government’s  policy  towards  this  claim  is 
governed  by  the  principles  of  Security  Council  resolution  242.  (H.C.  Debs.,  vol. 
21,  Written  Answers,  col.  777:  31  March  1982) 

In  reply  to  the  question  which  countries,  other  than  the  United 
Kingdom  and  Pakistan,  consider  the  Hashemite  Kingdom  of  Jordan  to  be 
the  legal  owner  of  that  part  of  Palestine  known  by  it  as  the  West  Bank, 
or  in  United  Nations  General  Assembly  resolution  181  II,  part  II  (A), 
29th  November  1947,  as  Judaea  and  Samaria,  the  same  Minister  of  State 
wrote: 
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The  Hashemite  Kingdom  of  Jordan,  comprising  both  the  former  territory  of 
Transjordan  and  the  territories  referred  to,  was  accepted  into  the  United  Nations 
on  14  December  1955  without  objection.  (Ibid.,  col.  Ij6 ) 


In  the  course  of  a  statement  on  the  subject  of  the  landing  by  Argentine 
nationals  on  the  island  of  South  Georgia,  the  Secretary  of  State  for 
Foreign  and  Commonwealth  Affairs,  Lord  Carrington,  stated: 

We  have  no  doubts  about  British  sovereignty  over  this  Falkland  Island 
dependency  as  over  the  Falklands  themselves.  (H.L.  Debs.,  vol.  428,  col.  1277: 
30  March  1982;  see  also  H.C.  Debs.,  vol.  21,  col.  163:  30  March  1982) 

In  the  course  of  a  statement  to  the  Security  Council  of  the  United 
Nations  on  the  same  subject,  the  United  Kingdom  representative,  Sir 
Anthony  Parsons,  stated  on  1  April  1982: 

As  members  of  the  Council  will  be  aware,  there  have  been  differences  for  many 
years  between  my  Government  and  the  Government  of  the  Republic  of  Argentina 
concerning  the  Falkland  Islands.  My  Government  has  asked  for  this  emergency 
meeting  of  the  Council  because  it  now  has  reason  to  believe  that  the  Government 
of  Argentina  is  planning  to  attempt  to  invade  these  islands. 

The  Falklands  are  situated  in  the  South  Atlantic,  some  770  kilometres  north¬ 
east  of  Cape  Horn.  They  have  a  population  of  about  1,900  people.  These  are 
people  of  mainly  British  origin  most  of  whom  have  been  born  there  to  families 
which  have  lived  there  for  generations.  There  is  no  significant  Argentine  element 
in  the  population.  The  United  Kingdom  has  exercised  sovereignty  over  the 
Falkland  Islands  since  early  in  the  19th  century  and  continues  to  do  so  today. 

For  several  years  the  affairs  of  the  Falklands  have  been  discussed  by  the  General 
Assembly.  The  Falklands  are  one  of  those  Territories  about  which  the  LTnited 
Kingdom  reports  to  the  United  Nations  under  Article  73  (e)  of  the  Charter.  At  the 
most  recent  session  of  the  General  Assembly  a  decision  was  adopted  to  the  effect 
that  the  Committee  of  24  should  keep  the  situation  in  the  Territory  under  review. 
The  Assembly  has  not  adopted  a  resolution  on  the  subject  for  several  years  but  has 
contented  itself  with  taking  note  of  developments. 

Recently,  relations  between  the  United  Kingdom  and  Argentina  deteriorated 
as  a  result  of  an  incident  in  South  Georgia,  one  of  the  dependencies  of  the 
Falkland  Islands,  which  is  over  1,300  kilometres  from  the  Falkland  Islands 
themselves.  The  United  Kingdom  has  exercised  sovereignty  over  South  Georgia 
since  1775,  when  the  island  was  discovered  by  Captain  Cook.  A  British  Govern¬ 
ment  station  has  existed  on  South  Georgia  since  1909.  At  present  a  British 
Antarctic  survey  base  provides  an  all-year-round  British  presence.  The  Argentine 
claim  to  South  Georgia  dates  only  from  1927  and  is  presumably  based  on  the 
island’s  alleged  proximity  to  the  Argentine  mainland.  (S/PV.  2345,  pp.  3-6) 

In  reply  to  a  question,  the  Secretary  of  State  for  Foreign  and  Common¬ 
wealth  Affairs  wrote: 

Argentina  has  claimed  sovereignty  over  the  South  Sandwich  Islands  (of  which 
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Southern  Thule  is  one)  for  more  than  30  years.  An  Argentine  scientific  station  has 
been  on  Southern  Thule  since  the  end  of  1976.  We  have  no  doubts  about  British 
sovereignty  and  our  legal  position  is  fully  protected.  There  are  no  British 
inhabitants  on  the  islands.  The  current  situation  there  is  not  clear.  (H.C.  Debs., 
vol.  21,  Written  Answers,  col.  481 :  8  April  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Her  Majesty’s  Government  have  repeatedly  protested  to  the  Argentine 
Government,  most  recently  at  the  Anglo-Argentine  talks  in  New  York  in 
February  1982,  about  their  illegal  scientific  station  in  Southern  Thule.  We  have 
adhered  to  international  law  and  the  United  Nations  charter  which  requires 
disputes  to  be  settled  by  peaceful  means.  Britain’s  legal  position  is  fully  protected. 
(H.C.  Debs.,  vol.  22,  Written  Answers,  col.  77:  19  April  1982) 

In  the  course  of  replying  to  a  question,  the  Prime  Minister,  Mrs. 
Margaret  Thatcher,  stated  of  a  visit  to  the  Falkland  Islands  by  the 
Argentine  President: 

Nothing  that  General  Galtieri  can  do  by  visiting  the  islands  today  alters  the  fact 
that  the  islands  are  under  British  sovereignty.  Neither  invasion  nor  a  visit  can  alter 
that.  (H.C.  Debs.,  vol.  22,  col.  416:  22  April  1982) 

The  Prime  Minister  went  on  to  state: 

South  Georgia  was  administered  as  a  matter  of  convenience  through  the 
governorship  of  the  Falkland  Islands.  Our  title  to  it  is  different  from  that  to  the 
Falkland  Islands.  It  is  a  separate  dependency.  (Ibid.,  col.  417) 

In  reply  to  the  questions  what  is  the  historical  basis  of  British  assertion 
of  sovereignty,  respectively,  over  (a)  Port  Egmont,  ( b )  West  Falklands, 
(c)  East  Falklands,  ( d )  South  Georgia,  ( e )  the  South  Sandwich  Islands, 
(/)  South  Orkneys,  (g)  South  Shetlands  and  (h)  Graham  Land,  the 
Secretary  of  State  for  Foreign  and  Commonwealth  Affairs  wrote: 

The  United  Kingdom  has  sovereignty  over  the  Falkland  Islands,  its  depen¬ 
dencies  and  the  British  Antarctic  territory.  The  basis  for  British  title  to  each  of  the 
individual  islands,  island  groups  and  territories  specified  in  the  question  differs 
according  to  the  historical  circumstances  in  which  they  came  under  United  King¬ 
dom  possession,  control  and  occupation,  taking  into  account  the  administrative 
units  of  which  they  now  form  part.  We  have  no  doubt  about  our  title  to  each  of  the 
possessions  listed.  (H.C.  Debs.,  vol.  22,  Written  Answers,  col.  140:  22  April  1982) 

In  a  letter  dated  26  April  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

South  Georgia  is  a  remote  mountainous  island  in  the  South  Atlantic  (800  miles 
from  the  Falkland  Islands  and  1,600  miles  south-east  of  Buenos  Aires).  It  was 


INTERNATIONAL  LAW  1982 


43i 

discovered  by  a  British  national,  and  British  sovereignty  was  first  proclaimed 
in  1775,  before  which  it  was  terra  nullius.  Since  1908,  the  United  Kingdom  has 
occupied  and  administered  the  island  openly,  continuously  and  peacefully, 
maintaining  a  government  station  and  a  resident  magistrate,  and  regulating 
whaling,  fishing  and  sealing  in  particular.  For  many  years,  Argentina  accepted 
British  sovereignty.  Argentina  appears  to  have  first  made  claim  to  South  Georgia 
in  1927. (S/15002) 

In  a  subsequent  letter,  dated  29  April  1982,  the  Permanent  Representa¬ 
tive  wrote: 

As  regards  the  question  of  sovereignty,  we  refute  the  assertion  in  the  resolution 
that  Argentina  enjoys  sovereignty  over  the  Falkland  Islands.  The  United 
Kingdom  continues  to  have  sovereignty  over  the  Falkland  Islands,  despite  the 
current  illegal  military  occupation  by  Argentina.  Proof  of  the  British  title  to  South 
Georgia  was  set  out  in  my  letter  of  26  April  1982  (S/15002).  (S/15010) 

In  the  course  of  a  letter  dated  4  May  1982  addressed  to  the  President 
of  the  Security  Council,  the  Permanent  Representative  of  the  United 
Kingdom  to  the  Security  Council  wrote: 

At  the  outset,  I  wish  to  reiterate  that  South  Georgia  has  long  been  under  British 
sovereignty  and  that  the  British  root  of  title  is  separate  from  that  to  the  Falkland 
Islands.  .  .  .  For  very  many  years,  there  has  been  a  British  government  station  on 
South  Georgia:  but  it  does  not  have  a  permanent  population,  as  do  the  Falkland 
Islands,  and  has  been  administered  from  Port  Stanley  purely  as  a  matter  of  con¬ 
venience.  (S/15041) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  Government  have  always  made  it  clear  that  they  regard  as  illegal  and 
unacceptable  the  continued  presence  of  Argentine  personnel  on  Southern  Thule. 
(H.C.  Debs.,  vol.  23,  Written  Answers,  col.  3 25:  13  May  1982) 

In  the  course  of  a  statement  made  to  the  Council  of  the  United  Nations 
Environmental  Programme  on  18  May  1982,  the  United  Kingdom  repre¬ 
sentative,  Mr.  J.  R.  Williams,  wrote  in  respect  of  the  Falkland  Islands: 

Turning  to  the  question  of  sovereignty,  the  United  Kingdom,  whilst  fully 
maintaining  its  position,  acknowledges  that  its  sovereignty  has  been  disputed  by 
Argentina  on  the  basis  of  certain  events  in  1833.  France  maintained  a  colony  on 
the  Falklands  for  about  3  years,  Spain  for  at  most  about  41  years,  the  United 
Kingdom  158  years  and  Buenos  Aires  about  at  most  6  years.  The  present  popula¬ 
tion  of  the  Falkland  Islands  has  been  there,  generation  after  generation,  for  the 
last  149  years,  maintaining  a  viable  pastoral  economy  and  distinctive  way  of  life. 
And  whereas  the  French,  Spanish  and  Buenos  Airean  colonies  were  very  small 
(under  100  people),  the  only  significant  permanent  population  has  been  that  from 
the  mid- 1 9th  century  to  the  present  day,  averaging  just  under  2,000  persons. 
(UNEP/GC  (SSC)/Li3,  p.  5) 
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In  the  course  of  replying  to  questions,  the  Prime  Minister,  Mrs. 
Margaret  Thatcher,  stated: 

Our  object  is  to  retake  the  Falkland  Islands.  They  are  British  sovereign 
territory.  We  wish  to  restore  British  administration.  (H.C.  Debs.,  vol.  24,  col. 
790:  25  May  1982) 

In  the  course  of  a  debate  on  25  May  1982  in  the  Security  Council  on  the 
subject  of  the  Falkland  Islands,  the  United  Kingdom  representative,  Sir 
Anthony  Parsons,  stated  of  the  islands: 

There  were  British  settlements  in  the  eighteenth  century.  There  were  also 
French  and  Spanish  settlements.  The  latter  were  augmented  by  convicts.  The 
Spanish  settlements  were  abandoned  in  1 806  and  the  islands  were  uninhabited  for 
fully  10  years  before  Buenos  Aires  became  independent  from  Spain.  The  period 
from  1806  to  1833  was  marked  by  some  confusion.  Many  fishing  vessels,  as  well 
as  the  United  States  naval  ship  Lexington  visited  the  islands.  Buenos  Aires 
attempted  to  establish  a  colony — its  word  at  the  time — but  other  countries, 
including  my  own  did  not  accept  the  right  of  Buenos  Aires  to  do  so. 

It  was  for  this  reason  that  at  the  turn  of  the  year  1832-1833  a  British  ship  visited 
the  islands.  Port  Stanley  did  not  exist  at  the  time.  Captain  Onslow  of  HMS  Clio 
occupied  Port  Egmont.  On  reaching  Soledad  he  found  a  detachment  of  25  Buenos 
Ayrean  soldiers  and  their  schooner  the  Sarandi.  A  mutiny  had  previously 
occurred  at  Port  Louis  while  the  Sarandi  was  at  sea  and  the  commander  of  the 
Argentine  schooner  had  placed  the  mutineers  in  irons  aboard  a  British  schooner 
after  they  had  killed  the  Governor.  At  his  request,  they  were  taken  to  Buenos 
Aires.  Most  people  elected  to  be  repatriated;  18  were  persuaded  to  stay  behind. 
Not  a  shot  was  fired  on  either  side.  Captain  Onslow  reasserted  British  sovereignty 
by  raising  the  flag.  (S/PV.  2366,  p.  71) 


In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

A  flag  can  withstand  the  weather  conditions  on  Rockall  for  only  a  very  short 
time.  A  plaque  was  therefore  also  placed  on  the  rock  in  1955.  A  new  plaque  was 
erected  in  1971  and  was  still  in  position  when  the  island  was  last  visited.  It  will  be 
checked  and,  if  necessary,  replaced  when  the  light  is  next  inspected,  probably  later 
this  year.  (H.C.  Debs.,  vol.  24,  Written  Answers,  col.  70:  18  May  1982) 

Having  stated  in  reply  to  a  question  that  there  were  no  proposals  to 
amend  the  Island  of  Rockall  Act  1972,  the  Secretary  of  State  for  Scotland, 
Mr.  Younger,  remarked: 

I  am  not  aware  that  a  claim  has  been  made  by  the  Irish  Government,  but  if  it 
were  it  would  be  a  matter  for  my  right  hon.  Friend  the  Foreign  Secretary.  The 
position  has  not  changed  since  the  Island  of  Rockall  Act  1972.  That  position 
stands  so  far  as  the  British  Government  are  concerned.  (H.C.  Debs.,  vol.  24,  col. 
909:  26  May  1982) 
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In  reply  to  a  question  on  the  subject  of  talks  with  the  Republic  of 
Cyprus,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

There  is  no  question  of  compensation  for  the  use  of  the  sovereign  base  areas, 
which  are  sovereign  British  territory.  (H.C.  Debs.,  vol.  25,  Written  Answers,  col. 
139 '■  9  June  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  following  territories  are  subject  to  territorial  claims  by  other  States: 
British  Antarctic  Territory 
British  Indian  Ocean  Territory 
Falkland  Islands 
Falkland  Island  Dependencies 
Gibraltar 
Hong  Kong 

(H.C.  Debs.,  vol.  25,  Written  Answers,  col.  141 :  10  June  1982) 


In  the  course  of  a  debate  on  the  subject  of  the  Falkland  Islands,  the 
Prime  Minister,  Mrs.  Margaret  Thatcher,  stated: 

We  either  uphold  territorial  sovereignty  and  international  law  or  we  have 
international  anarchy.  (H.C.  Debs.,  vol.  25,  col.  738:  15  June  1982) 

In  the  course  of  a  letter  dated  21  June  1982  addressed  to  the  President 
of  the  Security  Council,  the  Permanent  Representative  of  the  United 
Kingdom  to  the  United  Nations,  Sir  Anthony  Parsons,  wrote: 

The  South  Sandwich  Islands  lie  approximately  1,500  miles  east-south-east 
of  Cape  Horn  in  the  Antarctic  Ocean,  to  the  north  of  the  Antarctic  Treaty  Area. 
The  islands  were  discovered  by  a  British  national,  Captain  Cook,  and  British 
sovereignty  was  proclaimed  in  1775,  before  which  the  islands  were  terra  nullius. 
The  islands  have  long  been  administered  by  the  United  Kingdom,  which  was 
accepted  by  Argentina  until  Argentina  first  advanced  a  claim  to  the  islands  in 
1937.  In  the  1940s  and  1950s,  the  United  Kingdom  offered  to  refer  the  question  of 
sovereignty  over  the  islands  to  the  International  Court  of  Justice,  but  Argentina 
declined  to  accept  the  Court’s  jurisdiction. 

In  1976,  the  United  Kingdom  became  aware  of  the  establishment  of  an  Argen¬ 
tine  station  on  Southern  Thule  for  which  no  authorization  had  been  sought. 
Accordingly,  the  United  Kingdom  protested  at  the  time  against  these  illegal 
actions  and  has  subsequently  maintained  in  protests  to  Argentina  that  this  illegal 
presence  was  totally  unacceptable. 

On  2  April  1982,  Argentina  purported  to  proclaim  ‘the  recovery  of  its  national 
sovereignty’  over  the  Falkland  Islands,  South  Georgia  and  the  South  Sandwich 
Islands.  This  proclamation  was  brought  to  the  attention  of  the  Security  Council 
by  the  representative  of  Argentina  in  his  statement  at  the  2346th  meeting  of  the 
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Security  Council  on  2  April  1982.  At  the  same  time,  Argentina  used  armed  force 
in  order  to  invade  the  Falkland  Islands  and  South  Georgia,  while  maintaining  its 
illegal  presence  on  Southern  Thule.  (S/ 15246) 

In  a  booklet,  The  Falkland  Islands— The  Facts  (revised  edition  pub¬ 
lished  by  the  Foreign  and  Commonwealth  Office  in  July  1982),  it  was 
written: 


British  Sovereignty 

British  sovereignty  over  the  Falkland  Islands  and  Dependencies  rests  on  a 
secure  historical  and  legal  foundation.  In  1690  the  British  Captain  Strong  made 
the  first  recorded  landing  on  the  Falkland  Islands,  which  had  no  indigenous 
population  before  the  arrival  of  settlers  in  the  second  half  of  the  eighteenth 
century. 

In  1764  a  small  French  colony  was  established  in  East  Falkland;  but  in  1767 
it  was  handed  over  to  the  Spaniards  in  return  for  a  sum  of  money  and  renamed 
Puerto  de  la  Soledad.  The  first  British  settlement  was  established  in  1 766.  Ini  770 
a  Spanish  force  compelled  the  British  settlers  to  leave,  but  the  following  year  after 
protracted  negotiations  the  settlement  was  handed  back  to  Britain.  Nevertheless 
Britain  withdrew  the  settlement  three  years  later  on  grounds  of  economy,  but 
maintained  her  claim  to  sovereignty,  leaving  a  lead  plaque,  which  declared  the 
Falkland  Islands  to  be  the  ‘sole  right  and  property  of  King  George  III’.  The 
Spanish  settlement  on  East  Falkland  was  withdrawn  in  181 1,  before  the  Spanish 
colonies  formally  declared  their  independence  in  1816. 

Argentina’s  claim  to  the  Islands  is  based  mainly  on  her  having  been  the 
successor  to  the  Spanish  Viceroyalty  of  the  River  Plate,  which  also  governed  most 
of  modern  Uruguay,  Paraguay,  Bolivia  and  Chile.  In  1826  a  small  settlement  and 
penal  colony  was  established  by  the  Buenos  Aires  government  at  Puerto  de  la 
Soledad  under  Luis  Vernet  who  was  named  Governor,  despite  British  protests. 
Five  years  later,  however,  the  greater  part  was  ejected  for  ‘piracy’  by  a  United 
States  warship  whose  commander  declared  the  Islands  free  of  all  government. 
In  January  1833  a  British  warship  visited  the  Islands  and  British  control  was 
resumed.  From  that  date  Britain  has  been  in  open,  continuous,  effective  and 
peaceful  possession,  occupation  and  administration.  The  people  who  came  to 
live  there  thereafter  became  the  first  permanently  established  population  in  the 
Islands. 

South  Georgia  and  the  South  Sandwich  Islands  are  British  Dependent 
Territories,  legally  distinct  from  the  Falkland  Islands;  but  for  convenience  they 
are  administered  by  the  Falkland  Islands  Government  which  is  empowered  to 
legislate  for  them.  Captain  Cook  landed  and  took  formal  possession  of  South 
Georgia  in  1775.  The  Island  became  a  centre  for  sealing  and  whaling  from  the 
nineteenth  century,  but  all  shore  stations  ceased  operations  by  December  1965.  In 
1908  the  British  Government  annexed  South  Georgia  by  Letters  Patent;  since 
then  the  Island  has  been  under  continuous  British  administration.  A  magistrate, 
who  is  also  the  Base  Commander  of  the  British  Antarctic  Survey  Stations,  resides 
at  King  Edward  Point  in  South  Georgia. 

The  South  Sandwich  Islands  were  discovered  by  Captain  Cook  on  the  same 
voyage  in  1775;  they  were  similarly  annexed  in  1908  and  have  been  under 
continuous  British  administration  since  that  date. 
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The  two  groups  of  Islands  lie  about  1800  and  2300  km  from  Argentina.  Before 
their  annexation  by  the  British,  the  Dependencies  were  never  occupied  nor 
claimed  by  Argentina.  The  root  of  British  title  to  them  is  different  from  that  to  the 
Falkland  Islands  themselves.  Whatever  claim  Argentina  may  have  to  the  Falkland 
Islands  cannot  apply  to  the  Dependencies.  In  1947  and  subsequently,  Britain 
offered  to  submit  the  dispute  over  the  Dependencies  to  the  International  Court 
of  Justice.  In  1955  the  British  Government  applied  unilaterally  to  the  Court  for 
redress  against  encroachments  on  British  sovereignty  by  Argentina,  which, 
however,  declined  to  submit  to  the  Court’s  jurisdiction  in  the  matter. 

Argentina  also  asserts  that  she  has  rights  over  the  Falkland  Islands  because  they 
are  situated  on  her  continental  shelf.  This  is  a  complete  misconception.  Legally, 
rights  over  areas  of  continental  shelf  derive  from  sovereignty  over  the  land 
territory  to  which  the  continental  shelf  is  adjacent.  Thus  both  Argentina  and  the 
Falkland  Islands  have  their  own  continental  shelves,  (pp.  3-5) 


In  the  course  of  replying  to  a  question  about  the  agreement  between 
the  British  and  Mauritius  Governments  to  re-settle  the  Ilois  people,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

The  agreement  in  no  way  affects  sovereignty  over  the  Chagos  Archipelago, 
which  remains  British.  (H.C.  Debs.,  vol.  27,  Written  Answers,  cols.  356-7: 
13  July  1982) 


The  Foreign  and  Commonwealth  Office  submitted  to  the  Foreign 
Affairs  Committee  of  the  House  of  Commons  a  memorandum,  dated 
13  October  1982,  on  the  subject  of  the  Falkland  Islands  in  answer  to  ques¬ 
tions  posed  by  the  Committee.  The  memorandum  read  in  part  as  follows: 

Question  1 

Would  the  Foreign  and  Commonwealth  Office  provide  a  brief  outline  of  the 
main  points  on  which  the  United  Kingdom  bases  its  claim  to  the  Falklands,  their 
Dependencies  and  the  territorial  sea  and  air  space?  What  are  the  geographical 
limits  of  this  claim?  Does  Argentina  have  any  claim  at  all  to  the  Dependencies? 

The  Falkland  Islands 

1.  In  brief,  the  United  Kingdom  title  to  the  Falkland  Islands  is  derived  from 
early  settlement,  reinforced  by  formal  claims  in  the  name  of  the  Crown  and  com¬ 
pleted  by  effective  occupation  for  nearly  1 50  years.  The  exercise  of  sovereignty  by 
the  United  Kingdom  over  the  Islands  has,  furthermore,  consistently  been  shown 
to  accord  with  the  freely  expressed  wishes  of  the  people  who  form  their  permanent 
population. 

2.  In  1690  Captain  John  Strong  RN  made  the  first  recorded  landing  on  the 
Falkland  Islands  and  gave  them  their  English  name  after  Viscount  Falkland,  who 
was  the  Treasurer  of  the  Royal  Navy.  The  Islands  remained  uninhabited  until 
1764  when  a  small  French  colony  was  established  at  Port  Louis  on  East  Falkland. 
A  British  landing  in  1765  was  followed  by  a  British  settlement  at  Port  Egmont  on 
West  Falkland  in  1766  (initially  unaware  of  the  presence  of  the  French).  After 
remonstration  by  Spain  (to  which  the  French  handed  over  Port  Louis  in  1767  in 
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return  for  financial  compensation)  the  British  settlers  were  expelled  in  1770,  but 
returned  in  late  1771  after  an  exchange  of  declarations  between  the  two  Govern¬ 
ments  and  agreement  to  return  to  the  status  quo.  The  British  settlement  withdrew 
for  reasons  of  economy  in  1774;  but  the  British  Commanding  Officer  left  the 
British  flag  flying  and  a  plaque  affirming  British  ownership  and  possession  of  the 
Islands  in  the  name  of  George  III.  After  the  withdrawal  of  the  Spanish  garrison  in 
1811  the  Islands  were  left  unpopulated;  but  from  1820  the  new  Government  in 
Buenos  Aires  made  various  attempts  to  establish  occupancy.  In  1823  a  Governor 
was  appointed  but  he  never  visited  the  Islands;  a  settlement  was  established 
in  1826.  The  Buenos  Aires  Government  issued  a  Decree  claiming  the  Islands  in 
1829;  HMG  protested  formally.  In  1831  the  Argentine  Governor  seized  three 
American  sealing  ships  and  in  return  a  US  warship  dispersed  the  settlement  and 
declared  the  Islands  free  of  all  government.  British  occupation  of  the  Islands  was 
resumed  in  1833.  From  that  date  until  2  April,  1982,  Britain  remained  in  open, 
continuous,  effective  and  peaceful  possession,  occupation  and  administration  of 
the  Falkland  Islands.  This  situation  has  been  restored  following  the  Argentine 
surrender  of  14  June.  The  facts  as  briefly  outlined  above  set  out  the  basis  for  legal 
title  on  the  part  of  the  United  Kingdom  to  the  Falkland  Islands. 

[Paragraph  3  of  the  document  considered  the  question  of  self-determination; 
see  Part  Three:  I.  E.,  above] 

4.  It  flows  from  the  United  Kingdom  sovereignty  over  the  Falkland  Islands 
that  the  United  Kingdom  also  exercises  sovereignty  over  their  territorial  sea  (at 
present  three  miles)  and  the  air  space  above  the  Islands.  Thus  the  geographical 
extent  of  the  United  Kingdom’s  sovereignty  over  the  Falkland  Islands  comprises 
the  Islands  themselves,  the  territorial  sea  and  the  superjacent  air  space. 

The  Falkland  Islands  Dependencies 

5 .  The  Falkland  Islands  Dependencies  consist  of  South  Georgia  and  the  South 
Sandwich  Islands.  (Until  1962  the  Dependencies  also  comprised  British  islands 
and  territories  south  of  6o°  South  latitude,  principally  the  South  Orkney  Islands, 
South  Shetland  Islands,  Graham  Land,  Palmer  Land  and  Coats  Land.  In  1962 
these  southern  islands  and  territories  were  detached  from  the  Falkland  Islands 
Dependencies  so  as  to  constitute  the  British  Antarctic  Territory  (as  to  which  see 
further  the  Answer  to  Question  3).  It  is  necessary  to  bear  in  mind  the  more 
extended  scope  of  the  Falkland  Islands  Dependencies  in  relation  to  statements 
made  and  events  occurring  before  1962.) 

6.  The  question  of  title  to  the  Falkland  Islands  Dependencies  is  legally  distinct 
from  the  question  of  title  to  the  Falkland  Islands  themselves,  although  for 
convenience  the  Dependencies  are  administered  by  the  Falkland  Islands  Govern¬ 
ment.  The  United  Kingdom’s  title  to  the  Dependencies  is  accordingly  based  on 
different  facts  from  those  which  support  title  to  the  Falkland  Islands,  although  in 
some  respects  similar  general  considerations  apply. 

7.  South  Georgia  was  discovered  in  1775  by  Captain  Cook,  who  landed  there 
and  took  formal  possession  on  behalf  of  the  Crown.  The  South  Sandwich  Islands 
were  also  discovered  by  Captain  Cook  in  1775  on  the  same  voyage.  In  1 908  British 
sovereignty  over  the  Dependencies  was  confirmed  and  defined  by  the  Crown  by 
Letters  Patent  (amended  by  further  Letters  Patent  in  1917)  and  since  1909  there 
has  been  a  continuous  British  administrative  presence  on  South  Georgia.  In  1955 
Her  Majesty’s  Government  submitted  to  the  International  Court  of  Justice  an 
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Application  instituting  proceedings  against  Argentina  (and  a  similar  Application 
was  submitted  instituting  proceedings  against  Chile)  concerning  sovereignty 
over  the  islands  and  territories  which  then  comprised  the  Falkland  Island 
Dependencies.  The  Application  set  out  in  detail  the  facts  and  arguments  which 
establish  the  United  Kingdom’s  sovereignty  over  all  the  islands  and  territories  in 
question.  However,  neither  the  Argentine  nor  the  Chilean  Governments  accepted 
the  Court’s  jurisdiction  for  the  purposes  of  HM  Government’s  Application. 

8.  As  with  the  Falkland  Islands,  United  Kingdom  sovereignty  over  the 
Falkland  Islands  Dependencies  extends  also  over  the  territorial  sea  around  the 
Dependencies  (at  present  three  miles)  and  the  air  space  above  the  Dependencies 
and  their  territorial  sea. 

9.  Prior  to  recent  events  the  Dependencies  have,  at  no  stage  in  their  history, 
been  occupied  by  Argentina.  Argentina  did  not  make  any  claim  to  South  Georgia 
until  1927  and  no  specific  claim  to  the  South  Sandwich  Islands  was  made  until 
1948  (although  a  reservation  of  rights  claimed  by  Argentina  was  made  in  1937 
in  general  terms  in  relation  to  the  Falkland  Islands  Dependencies  as  then  com¬ 
prised).  Whatever  historical  basis  Argentina  may  advance  for  its  claim  to  the 
Falkland  Islands  could  not  therefore  apply  to  the  Dependencies.  In  1976 
Argentina  established  a  research  station  on  Southern  Thule  in  the  South 
Sandwich  Islands.  Her  Majesty’s  Government  repeatedly  protested  to  Argentina 
and  asserted  British  sovereignty  over  Southern  Thule.  Argentine  occupation  of 
the  research  station  was  ended  in  June  1982.  ( Parliamentary  Papers,  1982-3, 
House  of  Commons,  Paper  31-i,  pp.  1-2) 


In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

The  British  Government’s  position  on  sovereignty  is  made  clear  in  the  pre¬ 
amble  to  Gibraltar’s  constitution.  (H.C.  Debs.,  vol.  29,  Written  Answers,  col.  44: 
18  October  1982) 

[. Editorial  note-.  This  is  to  be  found  in  the  Gibraltar  Constitution  Order 
1969  (Statutory  Instruments,  1969,  Vol.  II,  p.  3602.  For  its  text  see  Part 
Three:  I.  E.  (note  to  written  answer  of  29  June  1982),  above.] 


In  the  course  of  a  debate  in  the  General  Assembly  of  the  United  Nations 
on  the  subject  of  the  Falkland  Islands,  the  United  Kingdom  Permanent 
Representative,  Sir  John  Thomson,  stated  on  2  November  1982: 

.  .  .  I  must  pause  for  a  moment  in  order  to  nail,  once  and  for  all,  four  persistent 
myths  which  have  been  a  perennial  feature  of  Argentinian  propaganda. 

First,  that  Argentina  inherited  title  to  the  Falkland  Islands  from  the  Spanish 
Empire.  This  is  not  so.  The  islands  were  abandoned  by  Spain  in  181 1 — five  years 
before  Argentina’s  declaration  of  independence.  After  that  and  until  1820  the 
islands  were  mostly  deserted,  apart  from  occasional  visits  by  whalers  and  sealers 
of  various  nationalities. 

Secondly,  that  Argentina  settled  the  Falklands  after  1820.  This  is  not  true 
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either.  In  the  years  following  1 820  various  colonizing  ventures  from  Buenos  Aires 
were  planned,  but  these  were  essentially  private  in  nature  and  were  never 
effectively  carried  out.  In  1829  the  Buenos  Aires  Government  issued  a  decree 
purporting  to  appoint  a  Hamburg  merchant  as  Governor  of  the  Islands.  The 
appointment  of  Herr  Vernet  evoked  a  firm  British  protest  which  was  repeated  in 
1832.  His  activities  in  the  islands  from  1829  onwards  were  again  of  an  essentially 
private  nature.  His  authority  in  the  islands  was  not  recognized  by  any  other 
Powers.  His  venture  was  dispersed  in  1831  by  the  captain  of  the  United  States 
vessel  ‘The  Lexington’.  It  will  be  apparent  that  the  Falkland  Islands  were  never  in 
any  sense  part  of  the  territory  of  Argentina. 

Thirdly,  that  there  was  a  settled  Argentine  population  in  the  islands  in  1833. 
Again,  not  true.  The  islands  were  practically  devoid  of  settlement  when  Captain 
Onslow  arrived  at  East  Falkland  in  January  1833.  The  small  military  garrison  had 
mutinied  and  murdered  their  commander.  Of  the  few  other  people  of  Buenos 
Airean  or  other  origin  around  Port  Louis  the  majority  asked  to  be  repatriated  to 
Buenos  Aires.  Only  18  stayed  behind.  When  ‘HMS  Challenger’  arrived  at  Port 
Louis  in  January  1834  the  township  was  deserted;  there  were  no  Argentine 
settlers  of  any  description. 

Fourthly,  there  is  the  perennial  myth  of  the  British  ‘act  of  force’  in  1833.  As  is 
already  implicit  in  what  I  have  just  said,  there  was  no  act  of  force.  British 
reoccupation  of  the  islands  in  1833  and  1834  was  effected  without  a  shot  being 
fired — sadly,  that  was  not  the  case  in  1982.  (A/37/PV.  51,  pp.  50-1) 


In  the  course  of  replying  to  a  question  on  the  subject  of  the  Law  of  the 
Sea  Convention,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

.  .  .  the  treaty  would  not  affect  our  sovereignty  over  Rockall  or  other  such 
uninhabitable  islands.  (H.C.  Debs.,  vol.  32,  Written  Answers,  col.  518: 
24  November  1982) 


In  reply  to  a  question,  the  Prime  Minister  wrote: 

There  can  be  no  question  of  negotiation  on  the  sovereignty  of  the  Falkland 
Islands,  and  I  have  at  present  no  evidence  to  suggest  that  negotiations  with 
Argentina  on  other  issues  are  likely  to  be  productive.  (H.C.  Debs.,  vol.  33, 
Written  Answers,  col.  18 :  29  November  1982) 


Part  Eight:  II.  C.  State  territory  and  territorial  jurisdiction — territorial 
jurisdiction — concurrent  territorial  jurisdiction 

In  October  1981,  some  of  the  Consultative  Shipping  Group  Govern¬ 
ments,  including  the  United  Kingdom,  submitted  to  the  United  States 
Government  an  aide-memoire  in  response  to  a  review  of  United  States 
maritime  policy  conducted  by  the  latter  Government.  Part  of  the  docu¬ 
ment  read  as  follows: 

.  .  .  the  risk  of  conflict  is  not  limited  to  cases  of  extra-territorial  assertion  of  juris- 
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diction.  Some  activities,  of  which  shipping  is  a  notable  example,  by  their  nature 
take  place  within  the  acknowledged  jurisdictional  reach  of  more  than  one  State. 
When  in  these  cases  one  State  asserts  its  jurisdiction  there  is  a  risk  of  conflict  with 
the  sovereign  interests  of  other  States.  But  if  one  or  more  of  those  States  also 
prescribe  regulatory  laws  of  equivalent  jurisdictional  reach  to  those  prescribed  by 
the  United  States,  the  area  of  conflict  will  extend  to  a  conflict  between  the  laws 
which  are  applicable.  A  new  factor  which  therefore  adds  urgency  to  an  accom¬ 
modation  is  the  prospect  that  the  Council  of  Ministers  of  the  European 
Community  may  adopt  a  regulation  applying  the  Competition  Rules  of  the  Treaty 
of  Rome  to  Sea  Transport.  Were  this  to  apply  extra-territorially  (as  in  principle  it 
could),  all  shipping  between  Europe  and  the  United  States  would  be  subject  to 
two  sets  of  regulation  applying  to  all  its  business  dealings.  We  do  not  believe  this 
would  be  in  the  interest  of  either  United  States  or  European  shipping  or  of  inter¬ 
national  trade  generally. 

.  .  .  The  governments  therefore  hope  that  discussions  on  common  maritime  policy 
will  lead  to  agreement  in  due  course  on  (among  other  things)  some  form  of 
boundary  where  the  jurisdiction  assumed  by  one  State  over  international  shipping 
ends,  and  another’s  begins.  (Text  made  available  by  the  Department  of  Trade) 


On  i  December  1981,  the  Government  of  the  United  Kingdom  and  the 
Government  of  Belize  signed  an  Exchange  of  Notes  concerning  the 
continuing  presence  in  Belize  after  independence  of  United  Kingdom 
armed  forces.  The  Agreement,  which  was  deemed  to  have  come  into  force 
on  21  September  1981,  includes  the  following  provisions: 

Jurisdiction 

12.  (1)  Subject  to  the  provisions  of  this  paragraph — 

( a )  The  United  Kingdom  Service  Authorities  shall  have  the  right  to 
exercise  within  the  territory  of  Belize  all  criminal  and  disciplinary 
jurisdiction  conferred  on  them  by  the  law  of  the  United  Kingdom 
over  members  of  the  British  Forces  in  Belize  and  civilian  com¬ 
ponent  and  dependants. 

( b )  The  Courts  of  Belize  shall  have  jurisdiction  over  members  of  the 
British  Forces  in  Belize  and  civilian  component  and  dependants  in 
respect  of  offences  committed  in  Belize  and  punishable  by  the  law 
of  Belize. 

(2)  Where  both  the  courts  of  Belize  and  the  United  Kingdom  Service 
Authorities  have  the  right  to  exercise  jurisdiction,  the  United  King¬ 
dom  Service  Authorities  shall  have  the  primary  right  to  exercise 
jurisdiction  if — 

(a)  the  offence  is  an  offence  against  the  property  or  security  of  the 
United  Kingdom  or  against  the  property  or  person  of  another 
member  of  the  British  Forces  in  Belize,  or  civilian  component 
or  dependants,  or  Loaned  Personnel  or  dependants  of  Loaned 
Personnel;  or 

(b)  the  offence  arises  out  of  an  act  or  omission  done  in  the  course  of 
official  duty. 
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In  any  other  case  the  courts  of  Belize  shall  have  the  primary  right  to  exercise 
jurisdiction.  If  the  party  having  the  primary  right  does  not  exercise  jurisdiction, 
it  shall  notify  the  authorities  of  the  other  party  as  soon  as  practicable.  The 
authorities  of  the  party  having  the  primary  right  shall  give  sympathetic  con¬ 
sideration  to  a  request  from  the  authorities  of  the  other  party  for  a  waiver  of  its 
right  in  cases  where  that  other  party  considers  such  waiver  to  be  of  a  particular 
importance  and  in  cases  of  minor  offences  where  the  courts  of  Belize  have  the 
primary  right  and  where  the  United  Kingdom  Service  Authorities  can  impose 
a  suitable  punishment  by  disciplinary  action  without  recourse  to  a  court. 

(Treaty  Series,  No.  17  (1982)  (Cmnd.  8520)) 


By  a  letter  dated  5  February  1982  addressed  to  the  Chairman  of  the 
seventh  special  session  of  the  United  Nations  Commission  on  Narcotic 
Drugs,  the  representative  of  the  U.S.S.R.  complained  that  the  documents 
of  the  Commission  referred  to  the  Federal  Health  Agency  of  the  Federal 
Republic  of  Germany  ‘which  is  unlawfully  located  in  West  Berlin’.  In 
reply,  the  United  States  representative  to  the  session  of  the  Commission 
wrote  on  8  February  1982: 

. . .  I  wish  to  state  the  following  on  behalf  of  the  Delegations  of  France,  the  United 
Kingdom,  and  the  United  States  of  America. 

The  establishment  of  the  Federal  Health  Office  in  the  western  sectors  of  Berlin 
was  approved  by  the  French,  British  and  American  authorities  acting  on  the  basis 
of  their  supreme  authority.  These  authorities  are  satisfied  that  the  Federal  Health 
Office  does  not  perform,  in  the  western  sectors  of  Berlin,  acts  in  exercise  of  direct 
state  authority  over  the  western  sectors  of  Berlin.  Neither  the  location  nor  the 
activities  of  that  office  in  the  western  sectors  of  Berlin,  therefore,  contravenes  any 
of  the  provisions  of  the  Quadripartite  Agreement. 

With  reference  to  the  statements  of  February  5,  1982,  by  the  Representative  of 
Hungary  and  the  Observer  of  the  German  Democratic  Republic,  I  wish  to  point 
out  that  States  which  are  not  parties  to  the  Quadripartite  Agreement  of 
September  3,  1971,  are  not  competent  to  comment  authoritatively  on  its  pro¬ 
visions.  (Text  provided  by  the  Foreign  and  Commonwealth  Office) 

By  a  letter  dated  3  February  1982  addressed  to  the  Chairman  of  the 
above  session,  the  head  of  delegation  of  the  German  Democratic  Republic 
complained  that  ‘the  term  “German  Democratic  Republic  and  Berlin 
(East)’’  as  used  in  the  mentioned  FRG  law  is  contradicting  generally 
recognized  norms  of  international  law,  particularly  the  obligation  to 
respect  the  sovereignty  and  territorial  integrity  of  all  States  as  well  as  the 
prohibition  of  interference  in  the  internal  affairs  of  another  State.  In  this 
connection,  the  German  Democratic  Republic  notes  that  the  capital  of  the 
GDR,  Berlin,  is  an  integral  part  of  the  German  Democratic  Republic.’  In 
reply,  the  United  States  resident  representative,  by  a  letter  dated  20  April 
1982,  wrote: 
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In  relation  to  the  assertion  in  that  letter  that  ‘the  capital  of  the  GDR,  Berlin, 
is  an  integral  part  of  the  German  Democratic  Republic,’  the  three  delegations, 
recalling  the  letter  from  the  Permanent  Representatives  of  France,  the  United 
Kingdom  and  the  Lffiited  States  of  America  to  the  Secretary  General  of  the 
United  Nations  dated  14  April  1975  (A/10078  and  Corr.  1),  wish  to  state  the 
following: 

The  Quadripartite  status  of  Greater  Berlin  stems  from  the  original  rights  and 
responsibilities  of  the  four  powers.  Quadripartite  wartime  and  post-war  agree¬ 
ments  and  decisions  based  on  these  rights  and  responsibilities  stipulated  that 
Greater  Berlin  was  to  be  a  special  area  under  the  joint  authority  of  the  four  powers 
entirely  distinct  from  the  Soviet  zone  of  occupation  in  Germany. 

Any  change  in  the  status  of  Greater  Berlin  as  reflected  in  these  agreements  and 
decisions  would  require  the  agreement  of  all  four  powers.  No  such  agreement 
altering  the  status  of  Berlin  or  providing  for  a  special  status  for  any  of  its  sectors 
has  ever  been  concluded.  No  unilateral  steps  taken  by  the  Soviet  Union  in  viola¬ 
tion  of  quadripartite  agreements  and  decisions  relating  to  Greater  Berlin,  nor  the 
fact  that  the  seat  of  government  of  the  GDR  is  currently  located  in  the  Eastern 
sector  of  the  city,  can  imply  that  the  quadripartite  rights  and  responsibilities 
relating  to  the  Eastern  sector  are  in  any  way  affected.  In  fact,  the  four  powers 
continue  to  exercise  their  quadripartite  rights  and  responsibilities  in  all  four 
sectors  of  the  city. 

The  quadripartite  agreement  signed  in  Berlin  on  3  September  1971  was 
explicitly  concluded  on  the  basis  that  the  quadripartite  rights  and  responsibilities 
and  the  corresponding  wartime  and  post-war  agreements  and  decisions  of  the  four 
powers  are  not  affected.  Moreover,  the  four  powers  affirmed  in  the  quadripartite 
declaration,  made  in  Berlin  on  9  November  1972,  and  circulated  as  U.N. 
Document  S/10955  of  13  June  1973,  that  membership  of  the  Federal  Republic  of 
Germany  and  the  German  Democratic  Republic  in  the  United  Nations  shall  in  no 
way  affect  the  rights  and  responsibilities  of  the  four  powers  and  the  corresponding 
related  quadripartite  agreements,  decisions  and  practices.  The  three  powers  will 
continue,  as  in  the  past,  to  fulfil  their  obligations  flowing  from  the  quadripartite 
agreements  and  decisions  relating  to  Berlin.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office) 


In  reply  to  the  question  whether  the  British  Government  should 
unilaterally  release  Rudolf  Hess  from  Spandau  Prison,  Berlin,  Lord 
Belstead,  Minister  of  State,  Foreign  and  Commonwealth  Office,  stated: 

.  .  .  the  difficulty  with  what  my  noble  friend  suggests  is  that  all  matters  relating 
to  the  imprisonment  of  Hess  are  subject  to  agreement  by  the  four  powers.  The 
unilateral  action  suggested  by  my  noble  friend  to  be  taken  by  the  British 
Government,  or  by  the  three  Western  powers  acting  together,  would  constitute 
a  violation  of  a  binding  international  agreement  and  could  put  in  jeopardy  the 
whole  complex  of  four-power  agreements  on  which  the  security  of  West  Berlin 
is  based.  (H.L.  Debs.,  vol.  436,  col.  796:  23  November  1982) 
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Part  Eight:  II.  D.  State  territory  and  territorial  jurisdiction — territorial 
jurisdiction — extra-territoriality 

(See  also  Part  One:  II.  C.  and  Part  Four:  VI.,  above) 

[The  following  material,  which  relates  to  practice  in  1981,  was  made 
available  by  the  Foreign  and  Commonwealth  Office  in  the  course  of  1982.] 

By  Note  No.  82,  dated  31  March  1981,  the  British  Embassy,  Washing¬ 
ton,  informed  the  United  States  Government  as  follows: 

Her  Britannic  Majesty’s  Embassy  present  their  compliments  to  the  Depart¬ 
ment  of  State  and  have  the  honour  to  refer  to  the  Consent  Decree  agreed  between 
the  Department  of  Commerce  and  the  3M  Company  of  St  Paul,  Minnesota  on 
30  October  1980,  concerning  anti-boycott  compliance  procedures  to  be  imple¬ 
mented  by  foreign  subsidiaries  of  the  3M  Company.  As  the  Department  of  State 
will  be  aware,  the  application  of  United  States  anti-boycott  regulations  to 
companies  carrying  on  business  in  the  United  Kingdom  has  been  the  subject  of 
numerous  representations  by  Her  Majesty’s  Government  in  the  past. 

On  30  October  1980  in  accordance  with  the  above-mentioned  Consent  Decree 
3M  United  Kingdom  Ltd  (3M  UK)  also  entered  into  a  separate  Consent  Decree 
with  the  Office  of  Anti-boycott  Compliance,  Department  of  Commerce.  Article  1 
of  the  Consent  Decree  provides  that  3M  UK  waives  its  objection  to  the  assertion 
of  jurisdiction  by  the  Department  over  3M  UK  on  the  specific  transactions  identi¬ 
fied  in  the  proposed  Charging  letter  referred  to  in  the  Consent  Decree.  Article  7 
of  the  Consent  Decree  provides  for  so-called  ‘corrective  measures’  inter  alia  to 
further  the  future  compliance  of  3M  UK  with  the  anti-boycott  Regulations. 

Her  Majesty’s  Government  wish  to  draw  to  the  attention  of  the  Department  of 
State  the  fact  that  3M  UK  is  a  company  incorporated  and  doing  business  in  the 
Linked  Kingdom,  and  is  in  law  a  British  company,  and  not,  therefore,  subject  to 
the  jurisdiction  of  the  United  States  in  respect  of  activities  outside  US  territory. 
Her  Majesty’s  Government  do  not  accept  that  3M  UK  is  competent  to  waive 
objections  to  assertion  of  United  States  jurisdiction  in  the  circumstances  provided 
for  in  the  Consent  Decree,  since  the  exercise  of  such  jurisdiction,  affecting  as  it 
does  the  sovereignty  of  the  United  Kingdom,  is  a  matter  for  the  Government. 
Also,  certain  of  the  alleged  violations  of  the  Anti-Boycott  Regulations  by  3M  UK 
concerned  transactions  between  UK  companies  rather  than  with  any  Middle 
Eastern  ‘boycotting’  country. 

It  is  not  acceptable  to  Her  Majesty’s  Government  that  3M  LTK,  being  a  Lffiited 
Kingdom  company  as  defined  in  the  previous  paragraph  of  this  Note,  should  be 
proceeded  against  by  a  United  States  authority  for  activities  outside  US  territory 
which  are  not  illegal  in  the  United  Kingdom,  nor  that  it  should  be  subjected  to 
purported  requirements  to  report  on  such  activities  to  an  authority  of  a  foreign 
state.  Such  proceedings  and  requirements  are  objectionable  to  Her  Majesty’s 
Government  both  as  a  matter  of  infringement  of  jurisdiction  and  as  being  likely  to 
damage  the  trading  interests  of  the  United  Kingdom. 

Her  Majesty’s  Government  also  refer  to  the  supplementary  letter  agreed  on 
30  October  1980  between  the  parties  to  the  Consent  Decree  and  pursuant  to 
paragraph  10  of  that  Decree,  relating  to  possible  conflict  of  3M  UK’s  obligations 
under  paragraph  7  of  the  Consent  Agreement  with  United  Kingdom  laws  or 
regulations.  This  supplementary  letter  allows  for  renegotiation  of  the  Consent 
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Agreement  in  such  circumstances.  It  appears  to  rest  on  the  assumption  that 
United  States  jurisdiction  may  apply  in  other  countries  unless  there  is  specific 
provision  to  the  contrary.  This  is  unfounded  in  international  law  and  Her 
Majesty’s  Government  absolutely  reject  it. 

Her  Majesty’s  Government  consider  that  the  United  States  authorities  should 
refrain  from  the  purported  direct  enforcement  of  US  anti-boycott  Regulations  in 
the  Lffiited  Kingdom.  Her  Majesty’s  Government  would  welcome  discussions 
with  the  United  States  authorities  on  means  by  which  the  conflicts  which  must 
necessarily  follow  from  such  enforcement  can  be  avoided.  In  particular  they 
consider  that  3M  UK  should  be  released  from  the  obligations  purportedly 
imposed  on  it  under  the  terms  of  the  Consent  Decree. 

The  United  States  Government  replied  by  Note  dated  30  June  1981. 
The  following  passages  are  taken  from  this  United  States  Note: 

The  United  States  believes  that  its  exercise  of  jurisdiction  was  proper  and 
consonant  with  international  law.  The  applicable  statute  and  regulations  reflect  a 
duly  limited  exercise  of  legislative  jurisdiction.  The  antiboycott  law  requires  both 
that  one  charged  with  a  violation  be  a  ‘United  States  person’  and  that  the  alleged 
violation  involve  ‘activities  in  the  interstate  or  foreign  commerce  of  the  United 
States.’  50  U.S.C.  App.  Sec.  2407  (a)  (1).  The  term  ‘United  States  person’  is 
defined  to  include  any  foreign  subsidiary  or  affiliate  controlled  in  fact  by  a  United 
States  domestic  concern.  50  U.S.C.  App.  Sec.  2415  (2). 

International  trade  transactions  necessarily  involve  contacts  with  and  engage 
the  interests  of  more  than  one  state,  and  are  likely  to  be  conducted  by  enterprises 
having  significant  contacts  or  links  with  more  than  one  state.  Under  such  circum¬ 
stances,  the  assertion  of  exclusive  jurisdiction  based  upon  either  the  territory  in 
which  a  specific  act  involved  in  the  transactions  is  performed  or  the  nationality  of 
an  actor  does  not  take  adequate  account  of  the  potential  effects  of  an  international 
trade  transaction  on  more  than  one  state  and  the  related  need  of  a  state  to  prescribe 
rules  affecting  conduct  outside  its  territory  in  order  to  protect  its  interests.  A 
state’s  sovereignty  is  not  impaired  by  recognition  that  conduct  within  its  territory 
may  have  significant  effects  within  another  state  and  that  the  latter  state  may 
therefore  seek  to  exercise  its  jurisdiction  over  such  conduct.  Indeed,  the  Depart¬ 
ment  believes  that  British  legal  practice  has  recognized  the  inappropriateness  of 
an  approach  to  jurisdiction  based  rigidly  on  the  locus  of  conduct. 

The  existence  or  possibility  of  concurrent  jurisdiction  requires  that  each  state 
enforce  its  laws  with  due  regard  for  the  sovereignty  and  interests  of  other  con¬ 
cerned  states. 

By  Note  No.  174,  dated  4  September  1981,  the  British  Embassy, 
Washington,  replied  to  the  United  States  Government  with  regard  to  the 
points  set  out  in  the  above  extract  from  the  United  States  Note  as  well 
as  to  other  points  made  elsewhere  in  that  Note.  The  British  Note  read  as 
follows: 

Her  Britannic  Majesty’s  Embassy  present  their  compliments  to  the  Depart¬ 
ment  of  State  and  have  the  honour  to  refer  to  the  response  by  the  Department  of 
State  dated  30  June  1981  to  their  Note  No  82  of  31  March  1981  concerning  the 
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Consent  Decree  between  the  United  States  Department  of  Commerce  and  3M 
United  Kingdom  Limited  (3M  UK)  relating  to  alleged  violations  of  the  anti¬ 
boycott  regulations  issued  under  the  authority  of  Section  8  of  the  Export 
Administration  Act  of  1979. 

Her  Majesty’s  Government  have  studied  the  views  of  the  Department  of  State 
as  set  out  in  that  response.  Because  it  is  clear  that  there  are  fundamental 
differences  of  principle  between  the  two  Governments  as  to  what  constitutes  the 
proper  exercise  of  national  jurisdiction,  and  because  the  Department  of  State’s 
response  does  not  fully  address  a  number  of  points  which  are  of  significance  to  Her 
Majesty’s  Government,  Her  Majesty’s  Government  therefore  find  it  necessary  to 
set  out  their  views  on  the  issues  at  length. 

The  Department  of  State  claims  that  in  the  case  of  3M  UK  the  United  States 
believes  that  its  exercise  of  jurisdiction  was  proper  and  consonant  with  inter¬ 
national  law.  The  view  of  Her  Majesty’s  Government  is  that  while  it  may  be 
legitimate  in  certain  circumstances  for  a  State  to  exercise  jurisdiction  over  its 
nationals  in  respect  of  their  activities  in  the  territory  of  another  State,  it  may  only 
do  so,  consistent  with  the  principles  of  international  law,  if  it  sufficiently  takes 
account  of  the  effect  on  the  interests  of  that  other  State  consequent  on  the  exercise 
of  that  jurisdiction.  Moreover,  Her  Majesty’s  Government  do  not  accept  that  it  is 
consistent  with  the  principles  of  international  law  for  one  State  to  assert  that  a 
corporation  possesses  the  nationality  of  that  State  merely  by  virtue  of  the 
nationality  of  the  proprietors  of  its  capital.  In  the  view  of  Her  Majesty’s  Govern¬ 
ment,  the  nationality  of  a  corporation  is  determined  by  its  place  of  incorporation. 
In  the  case  under  reference  the  exercise  of  jurisdiction  against  3M  UK  could  only 
be  justified  if  it  were  accepted  that  the  nationality  of  that  company  is  determined 
by  reference  to  the  ownership  of  its  capital.  For  the  reasons  already  stated,  Her 
Majesty’s  Government  do  not  accept  this  principle  and  consider  that  3M  UK  as  a 
company  incorporated  in  the  United  Kingdom  has  United  Kingdom  nationality. 
The  purported  waiver  by  3M  UK  of  its  objections  to  the  exercise  of  United  States 
jurisdiction  in  this  case  does  not,  and  cannot,  justify  the  exercise  of  jurisdiction 
which  is  not  consistent  with  international  law. 

Her  Majesty’s  Government  note  that  the  United  States  Government  believes 
that  legal  practice  in  the  United  Kingdom  recognises  jurisdiction  which  is  not 
rigidly  based  on  the  locus  of  conduct.  It  is  true  that  there  are  examples  in  the  field 
of  criminal  law  where  jurisdiction  may  be  asserted  by  the  courts  of  the  United 
Kingdom  in  relation  to  acts  committed  outside  the  United  Kingdom.  But  these 
are  exceptional  cases  where  the  exercise  of  jurisdiction  based  on  the  nationality  of 
the  accused  may  be  justified  by  reference  to  the  seriousness  of  the  offence  charged 
(for  example,  murder)  or  where  the  exercise  of  a  measure  of  extraterritorial 
jurisdiction  may  be  justified  because  the  offence  charged  is  regarded  as  an  inter¬ 
national  crime  (for  example,  piracy  and  recent  statutory  offences  enacted  in  order 
to  implement  international  conventions  on  the  hijacking  of  aircraft  and  the 
suppression  of  terrorist  manifestations).  In  relation  to  the  exercise  of  regulatory 
jurisdiction  in  fields  akin  to  those  here  in  question,  Her  Majesty’s  Government 
know  of  no  case  where  they  fail  to  have  regard  to  principles  set  out  in  this  Note  and 
Note  No  82. 

Her  Majesty’s  Government  note  that  they  have  a  number  of  times  brought  to 
the  attention  of  the  LInited  States  authorities  their  objection  in  principle  to  the 
provisions  of  the  antiboycott  regulations  affecting  the  activities  of  United 
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Kingdom  companies.  The  first  of  these  representations  was  made  during  the 
passage  of  the  amended  Act  through  the  Congress  and  later  representations  were 
made  during  the  drawing  up  of  the  regulations.  Her  Majesty’s  Government  have 
made  clear  that,  since  British  policy  announced  in  Parliament  leaves  it  as  a  matter 
for  United  Kingdom  companies  to  decide  as  a  commercial  matter  how  they 
should  respond  to  any  requests  made  to  them  in  connection  with  their  trade  with 
countries  applying  the  Arab  boycott,  the  United  States  regulations  would  be 
likely  to  have  an  adverse  effect  on  the  trading  interests  of  these  companies  and  of 
the  LTnited  Kingdom.  Thus,  Her  Majesty’s  Government  have  drawn  the  atten¬ 
tion  of  the  United  States  authorities  to  their  objections  both  of  principle  and 
of  a  practical  nature  to  these  regulations.  In  these  circumstances  Her  Majesty’s 
Government  expected  that  the  United  States  authorities  would  have  consulted 
the  British  authorities  before  any  enforcement  action  was  directed  at  companies 
incorporated  in  the  United  Kingdom. 

Her  Majesty’s  Government  note  the  statement  in  the  Department  of  State 
response  of  the  objectives  of  the  antiboycott  law  and  regulations,  namely  to 
prevent  economic  coercion  organised  by  foreign  authorities  from  restraining 
United  States  commerce  or  impinging  on  the  interests  of  United  States  persons 
on  the  basis  of  race,  religion,  sex  or  national  origin.  In  the  view  of  Her  Majesty’s 
Government,  the  extraterritorial  application  of  the  antiboycott  law  and  regula¬ 
tions  has  the  effect  of  restraining  the  trade  of  those  other  countries  in  which  it  is 
sought  to  apply  the  United  States  regulations.  If  the  regulations  are  so  operated  as 
to  limit  or  restrain  commercial  transactions  arising  in  other  countries,  which  may 
have  different  national  legislation  or  policies  relating  to  trade  boycotts,  Her 
Majesty’s  Government  do  not  see  how  it  is  possible  for  the  Department  of  State 
to  claim  that  the  enforcement  of  the  antiboycott  regulations  outside  the  United 
States  will  not  ordinarily  impair  the  right  of  other  countries  to  regulate  their  own 
export  trade  as  they  see  fit.  In  other  words,  the  extraterritorial  application  of  the 
antiboycott  regulations  involves  the  kind  of  economic  coercion  in  regard  to  other 
countries  which  the  regulations  were  designed  to  prevent  in  the  United  States. 

Her  Majesty’s  Government  note  the  view  of  the  Department  of  State  that  the 
United  States  authorities  in  the  case  of  3M  UK  sought  to  respect  the  interests  of 
the  United  Kingdom  in  the  course  of  their  enforcement  action  by  a  number  of 
means.  Her  Majesty’s  Government  accept  that  no  investigations  were  conducted 
by  United  States  Government  officers  within  the  territory  of  the  United  King¬ 
dom.  As  to  the  other  two  grounds  adduced  by  the  Department  of  State  at  this 
point,  Her  Majesty’s  Government  regret  that  they  must  disagree.  First,  it  is  stated 
that  the  United  States  had  no  reason  to  believe  that  compliance  by  3M  UK  with 
applicable  provisions  of  the  United  States  antiboycott  regulations  and  the  terms 
of  the  settlement  would  involve  violation  of  British  law.  The  implication  of  this 
statement  is  that  it  would  be  open  to  another  State  to  engage  in  whatever  conduct 
it  thought  fit  within  the  United  Kingdom  provided  that  there  was  no  specific 
United  Kingdom  legislation  to  prevent  it.  Her  Majesty’s  Government  do  not 
accept  this  view.  On  the  contrary,  they  consider  that  any  purported  exercise  of 
extraterritorial  jurisdiction  by  another  State  should  be  subject  to  the  primacy  of 
the  laws  and  policies  of  the  territorial  State. 

Second,  it  is  stated  that  the  supplementary  letter  executed  by  3M  UK  in  con¬ 
nection  with  the  30  October  1980  Consent  Decree  was  specifically  designed  to 
provide  for  any  necessary  modification  of  the  obligations  of  3M  UK  in  the  event 
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of  conflict  with  laws  of  the  United  Kingdom.  Her  Majesty’s  Government  deplore 
all  forms  of  trade  boycotts  which  lack  international  support  and  authority  as  an 
instrument  of  trade  policy.  However,  in  regard  to  the  Arab  boycott  of  Israel  the 
law  of  the  United  Kingdom,  and  the  policy  of  the  United  Kingdom,  differ  from 
those  of  the  United  States.  The  Consent  Decree  executed  with  3M  UK  clearly 
conflicted  with  United  Kingdom  policy. 

The  Department  of  State  reasserts  its  view  that  3M  UK  is  competent  to  waive 
its  objections  to  the  assertion  of  United  States  jurisdiction  in  this  case.  As  has 
already  been  made  clear  in  this  Note,  Her  Majesty’s  Government  fundamentally 
disagree.  It  is  not  possible  for  a  private  person  in  the  United  Kingdom  to  enter 
into  an  agreement  with  an  authority  of  another  State  which  has  the  effect  of  under¬ 
mining  a  jurisdiction  properly  exercisable  by  the  United  Kingdom  and  thereby 
prejudicing  the  sovereignty  of  the  United  Kingdom. 

Her  Majesty’s  Government  note  the  statement  in  the  Department  of  State’s 
response  that  the  United  States  would  want  to  be  made  aware  of  and  would  want 
to  take  into  account  any  significant  adverse  effect  which  enforcement  action  by  the 
United  States  might  have  on  the  interests  of  any  State.  This  is  welcomed  by  Her 
Majesty’s  Government,  although  it  is  necessary  to  point  out  that  the  mere 
existence  of  United  States  regulations  purporting  to  have  extraterritorial  effect 
may  well  bear  adversely  on  United  Kingdom  companies  without  Her  Majesty’s 
Government  becoming  aware  of  the  circumstances.  Her  Majesty’s  Government 
also  welcome  the  assurance  of  the  Department  of  State  that  the  appropriate 
United  States  authorities  are  considering  possible  proposals  of  a  practical 
character  to  reduce  the  likelihood  or  effects  of  future  conflicts  of  jurisdiction  in 
non-antitrust  matters.  Her  Majesty’s  Government  now  look  forward  to  an  early 
opportunity  to  discuss  with  the  United  States  authorities  the  principles  under¬ 
lying  the  exercise  of  extraterritorial  jurisdiction  by  the  United  States  in  non¬ 
antitrust  matters,  and  practical  ways  of  mitigating  the  disputes  to  which  it  has 
given  rise. 

Pending  these  discussions  Her  Majesty’s  Government  ask  the  Department  of 
State  for  an  early  assurance  that 

(a)  no  enforcement  action  of  any  kind  will  be  taken  by  the  LTnited  States 
authorities  under  the  United  States  antiboycott  regulations  against  any 
company  incorporated  in  the  United  Kingdom; 

(b)  no  action  in  respect  of  3M  UK  deriving  from  the  Consent  Decree  and  the 
related  Order  will  be  taken. 

In  October  1981,  some  of  the  Consultative  Shipping  Group  Govern¬ 
ments,  including  the  United  Kingdom,  submitted  to  the  United  States 
Government  an  aide-memoire  in  response  to  a  review  of  United  States 
maritime  policy  conducted  by  the  latter  Government.  Part  of  the  docu¬ 
ment  read  as  follows: 

.  .  .  the  governments  believe  it  is  also  urgent  to  reach  a  common  view  on  mutually 
compatible  limits  to  the  territorial  reach  of  each  country’s  jurisdiction  over 
international  shipping.  The  present  United  States  law  is  interpreted  by  United 
States  Courts  as  applying  outside  United  States  territory,  and  even  to  dealing 
between  European  citizens  taking  place  on  European  soil.  This  has  caused 
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regrettable  friction  in  our  relations  with  the  L^nited  States.  The  governments 
welcome  President  Reagan’s  statement  in  his  inaugural  address,  that  the  United 
States  ‘will  strive  for  mutually  beneficial  relations  (with  its  allies);  we  will  not  use 
our  friendship  to  impose  on  their  sovereignty,  for  our  own  sovereignty  is  not  for 
sale’.  (Text  made  available  by  the  Department  of  Trade) 


In  the  course  of  discussion  in  a  Standing  Committee  of  the  House  of 
Commons  of  the  Oil  and  Gas  (Enterprise)  Bill,  the  Minister  of  State, 
Department  of  Energy,  Mr.  Hamish  Gray,  stated; 

The  Bill  deals  with  the  criminal  law  and  police  powers  enabling  both  the 
criminal  law  and  the  police  powers  to  be  applied  to  acts  or  omissions  taking  place 
on  installations  and  on,  under  or  above  waters  within  500  metres  of  any  such 
installations,  whether  they  are  located  in  United  Kingdom  territorial  waters,  in 
waters  of  the  United  Kingdom  Continental  Shelf  or  in  the  foreign  sectors  of  cross 
field  boundaries,  such  as  the  Frigg  gas  field  which  straddles  the  dividing  line 
between  the  United  Kingdom  and  Norway. 

The  main  new  element  is  to  provide  for  our  law  to  be  applied  in  strictly  limited 
areas  on  the  far  side  of  the  dividing  line.  The  intention  in  relation  to  the  criminal 
law  and  police  powers,  and  also  the  application  of  the  civil  law  and  the  safety 
regime,  is  to  enable  the  LTnited  Kingdom  to  honour  our  existing  treaty  arrange¬ 
ments  with  Norway  to  have  a  common  legal  and  safety  regime  in  cross-boundary 
fields  and  to  honour  similar  treaties  entered  into  in  the  future.  The  Norwegians 
have  already  obtained  powers  to  apply  their  legal  and  safety  regimes  to  cor¬ 
responding  areas  of  the  United  Kingdom  Continental  Shelf.  (H.C.  Debs., 
1981-2,  Standing  Committee  E,  col.  963:  16  March  1982) 

Mr.  Gray  continued: 

In  providing  for  the  cross-boundary  field  cases,  the  opportunity  has  also  been 
taken  to  update  and  improve  the  criminal  law  regime  that  currently  applies  by 
virtue  of  the  1 964  and  1 97 1  Acts  in  the  United  Kingdom  Continental  Shelf  waters 
and  in  United  Kingdom  territorial  waters  to  ensure  that  criminal  law  and  police 
powers  may  be  applied  in  relation  to  all  installations  in  both  Linked  Kingdom 
territorial  and  Continental  Shelf  waters. 

At  present  there  are  a  number  of  gaps  and  inconsistencies  in  the  legislation.  For 
example,  the  criminal  law  now  applies  both  to  installations  and  to  waters  within 
500  metres  of  such  installations,  whereas  the  powers  of  constables  are  limited  to 
the  installations  themselves.  Also,  whereas  criminal  law  applies  in  relation  to  all 
installations  on  the  United  Kingdom  Continental  Shelf,  it  applies  only  to  certain 
categories  of  installations  defined  as  offshore  installations  in  the  1971  Act  in 
territorial  waters. 

Clause  21  replaces,  with  amendments,  the  provisions  relating  to  criminal  law  in 
section  3(1)  of  the  1964  Act  and  section  8(1)  of  the  1971  Act,  and  the  powers  of 
constables  in  section  11(3)  of  the  1964  Act  and  section  9(5)  of  the  1971  Act. 

Clause  22  deals  with  application  of  civil  law.  It  is  proposed  that  subsections  (2) 
and  (3)  of  section  3  of  the  Continental  Shelf  Act  1964  and  the  civil  law  provisions 
of  section  8  of  the  Mineral  Workings  (Offshore  Installations)  Act  1971  should  be 
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re-enacted,  enabling  the  civil  law  to  be  applied  in  relation  to  acts  or  omissions 
taking  place  not  only  in  designated  areas  and  territorial  waters,  as  at  present,  but 
in  tidal  waters,  the  foreign  sectors  of  cross-boundary  fields  and,  in  certain 
circumstances,  waters  adjacent  to  the  United  Kingdom  sector  but  in  a  foreign 
sector  of  the  Continental  Shelf. 

Those  acts  or  omissions  are  defined  with  reference  to  certain  activities  carried 
on  from,  or  by  means  of,  installations.  The  activities  themselves  are  also  defined, 
and  are  the  same  as  those  to  which  it  is  proposed  that  the  safety  provisions  of  the 
1978  Act  will  apply. 

Section  3(2)  of  the  1964  Act  contains  power  to  make  provision  by  Order  in 
Council  for  the  determination  in  accordance  with  the  law  in  any  part  of  the  United 
Kingdom  specified  in  the  order,  of  questions  arising  out  of  acts  or  omissions 
taking  place  in  connection  with  under-sea  mineral  exploration  or  exploitation.  In 
the  new  provision,  the  Order  in  Council  procedure  is  being  maintained  and  the 
activities  are  more  closely  defined  to  ensure  that  the  new,  wider  geographical 
scope  of  application  of  civil  law  does  not  extend  beyond  what  is  permissible  in 
international  law.  (Ibid.,  cols.  964-5) 


In  reply  to  the  question  in  what  circumstances  a  British  national  and 
resident,  who  travels  abroad  to  commit  terrorist  offences  in  a  nation  with 
which  the  United  Kingdom  has  no  extradition  agreement,  may  be  charged 
with  a  crime  or  offence  in  the  United  Kingdom  in  respect  of  the  act 
committed  in  the  foreign  country,  the  Attorney-General  wrote: 

Where  such  a  person  is  within  the  United  Kingdom  and  there  is  evidence  which 
can  be  adduced  that  such  person  has  contravened  a  relevant  provision  of  a 
United  Kingdom  statute.  For  example,  The  Offences  against  The  Person  Act 
1861 — murder  and  manslaughter — the  Hijacking  Act  1971;  the  Foreign  Enlist¬ 
ment  Act  1870.  (H.C.  Debs.,  vol.  20,  Written  Answers,  col.  181 :  18  March  1982) 


In  reply  to  a  question  on  the  subject  of  Lieutenant-Commander  Alfredo 
Astiz,  the  captured  commander  of  the  Argentinian  land  forces  on  South 
Georgia,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

Lieutenant  Commander  Astiz  left  the  country  for  Rio  de  Janeiro  on  10  June. 
The  protecting  power,  Brazil,  had  agreed  to  make  the  necessary  arrangements  for 
his  repatriation  to  Argentina.  Her  Majesty’s  Government  decided  to  repatriate 
him  because  no  useful  purpose  would  have  been  served  by  keeping  him  further  in 
this  country.  The  United  Kingdom  had  no  jurisdiction  to  try  him  for  any  of  his 
alleged  offences,  which  were  not  committed  on  British  territory.  (H.C.  Debs.,  vol. 
25,  Written  Answers,  col.  ijo:  1 1  June  1982;  see  also  H.L.  Debs.,  vol.  43 1 ,  col. 
765:  18  June  1982) 


In  May  1982,  an  inter-departmental  working  party  co-ordinated  by  the 
Home  Office  produced  a  report  entitled  ‘A  Review  of  the  Law  and  Practice 
of  Extradition  in  the  United  Kingdom’.  The  following  paragraphs  are 
taken  from  the  report: 
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Crime  is  taking  on  an  increasingly  international  character.  In  particular 
offences  such  as  fraud  or  drug  smuggling  are  often  organised  outside  the  State 
whose  citizens  suffer  the  effect  of  them.  In  the  light  of  these  developments,  we  feel 
that  some  relaxation  of  the  restriction  contained  in  the  1870  Act  would  be 
desirable.  It  is  arguable  that  even  the  approach  adopted  in  the  Fugitive  Offenders 
Act  and  the  European  Convention  provides  too  restricted  a  basis  on  which  to 
model  our  extradition  arrangements  because  the  disparity  between  ourselves  and 
foreign  countries  in  relation  to  extraterritorial  jurisdiction  would  be  bound  to 
result  in  failure  to  bring  to  trial  some  persons  accused  of  extraterritorial  offences. 
The  application  of  the  double  criminality  rule  in  respect  of  a  territorial  offence  is 
easily  justified  on  the  grounds  that  it  would  be  wrong  to  send  a  fugitive  from  one 
country  to  another  for  trial  in  respect  of  conduct  that  would  not  be  criminal  if  done 
in  the  requested  State,  but  it  is  rather  a  different  proposition  to  refuse  to  surrender 
a  criminal  for  a  serious  extraterritorial  offence  because  the  LTnited  Kingdom 
would  not  have  jurisdiction  in  corresponding  circumstances.  The  limited  extra¬ 
territorial  jurisdiction  conferred  by  United  Kingdom  law,  which  contrasts 
markedly  with  the  wide  jurisdictional  powers  of  some  European  States,  does  not 
reflect  any  difference  of  opinion  concerning  the  criminality  of  the  offences 
concerned,  but  rather  is  a  recognition  that  the  criminal  law  is  primarily  concerned 
with  the  punishment  of  offences  committed  within  the  territory  to  which  it 
applies,  and  that  it  cannot  be  separated  from  the  machinery  for  its  enforcement 
which  is  provided  by  each  State.  This  approach  is  not,  however,  necessarily  a 
conclusive  argument  against  the  assumption  of  extraterritorial  jurisdiction  over 
offences  of  an  international  character  and  while  our  own  jurisdiction  over  extra¬ 
territorial  offences  is  limited,  it  is  arguable  that  we  ought  not  to  stand  in  the  way 
of  States  with  wider  jurisdiction  who  seek  to  bring  fugitives  to  trial.  Indeed,  the 
United  Kingdom  has  already  extended  its  own  jurisdiction  beyond  its  traditional 
limits  for  some  purposes,  notably  the  purposes  of  the  Hijacking  Act  1971  and 
certain  other  enactments  based  upon  international  conventions,  and  those 
enactments  also  permit  us  to  extradite  for  the  offences  covered  by  them  wherever 
committed,  provided  that  the  requesting  State  has  jurisdiction. 

We  think  that  to  assume  an  obligation  to  consider  an  extradition  application 
w  henever  the  offence  is  within  the  jurisdiction  of  the  requesting  State,  whether  or 
not  the  United  Kingdom  would  have  had  jurisdiction  in  corresponding  circum¬ 
stances,  would  be  unjustified  in  view  of  the  differing  extents,  and  indeed  the 
differing  bases,  of  jurisdiction  held  by  foreign  States.  The  United  Kingdom 
Government  would  not,  we  imagine,  in  all  circumstances  wish  to  agree  that  such 
extraterritorial  jurisdiction  was  consistent  with  international  law.  (Report,  para¬ 
graphs  3.29-30) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

International  instruments  on  human  rights  do  not  create  crimes  which  can  be 
tried  in  the  country  where  the  alleged  offender  is  to  be  found,  irrespective  of  the 
place  of  commission  of  the  offence.  The  crimes  which  Lieutenant-Commander 
Astiz  is  alleged  to  have  committed  did  not  take  place  in  the  United  Kingdom  or  in 
any  British  territory,  and  he  is  not  a  national  of  the  United  Kingdom.  Our  courts 
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would  not  therefore  have  had  any  jurisdiction  in  respect  of  the  alleged  offences. 
Thus  the  question  of  whether  or  not  he  should  be  prosecuted  did  not  arise.  (H.C. 
Debs.,  vol.  25,  Written  Answers,  col.  202:  14  June  1982) 


In  reply  to  a  similar  question  asked  in  the  House  of  Lords,  the  Minister 
of  State,  Foreign  and  Commonwealth  Office,  Lord  Belstead,  stated: 

.  .  .  I  am  advised  that  we  have  no  jurisdiction  to  try  Astiz  in  the  United  Kingdom 
for  any  of  the  offences  which  he  is  alleged  to  have  committed  in  Argentina.  Even  if 
a  crime  had  been  committed  against  a  British  subject,  this  would  not  in  itself  have 
provided  our  courts  with  jurisdiction.  (H.L.  Debs.,  vol.  431,  col.  765:  18  June 
1982) 


In  his  reply  to  a  question  about  the  work  of  the  Foreign  Affairs  Council 
of  the  European  Economic  Community,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

The  Council  discussed  recent  developments  in  relations  with  the  United  States 
and  issued  a  statement  .  .  . 

The  Council’s  statement  .  .  .  rejects  as  unacceptable  the  claim  to  extra¬ 
territorial  jurisdiction  implicit  in  the  United  States  Administration’s  decision 
to  make  overseas  subsidiaries  and  licensees  of  United  States  companies  subject  to 
restrictions  on  the  export  of  oil  and  gas  equipment  to  the  Union  of  Soviet  Socialist 
Republics.  (H.C.  Debs.,  vol.  26,  Written  Answers,  col.  144:  23  June  1982) 


The  following  aide-memoire,  dated  23  June  1982,  was  delivered  by 
the  British  Embassy  in  Washington  to  the  United  States  Department 
of  State: 

The  Departments  of  State  and  Justice  will  be  aware  of  the  private  antitrust 
suit  brought  by  the  Washington  Public  Power  Supply  System  (WPPSS)  on 
10  December  1981  against  a  number  of  defendants,  including  two  British 
companies,  Rio  Tinto  Zinc  Corporation  PLC  and  RTZ  Services  Limited,  in  the 
United  States  District  Court,  Western  District  of  Washington  in  Seattle. 

Both  Departments  will  recall  the  deep  concern  of  Her  Majesty’s  Government 
expressed  in  amicus  curiae  briefs  to  the  United  States  District  Court  and  Court  of 
Appeals  for  the  Seventh  Circuit,  in  the  Westinghouse  litigation,  over  the  pursuit 
in  US  courts  of  that  litigation  when,  in  Her  Majesty’s  Government’s  view,  subject 
matter  jurisdiction  was  absent.  Her  Majesty’s  Government’s  concern  is  the  same 
with  respect  to  the  lawsuit  now  brought  by  the  WPPSS.  For  this  reason,  Her 
Majesty’s  Government  have  sought  permission  of  the  Court  to  submit  an  amicus 
curiae  brief  in  that  case. 

Her  Majesty’s  Government  had  reasonable  cause  to  suppose  that  the  uranium 
litigation  had  come  to  an  end  with  the  out  of  court  settlements  reached  in  1981  in 
the  Westinghouse  case.  As  the  Departments  of  State  and  Justice  are  aware,  the 
Westinghouse  litigation  had  exposed  the  British  firms  concerned  to  enormous 
potential  liabilities  for  alleged  activities  conducted  without  the  United  States  and, 
in  the  British  Government’s  view,  outside  the  proper  ambit  of  US  jurisdiction. 
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The  case  raised  fundamental  issues  of  principle  at  the  heart  of  international 
and  UK/US  bilateral  commercial  relations.  Although  the  potential  financial 
exposure  of  the  British  firms  is  comparatively  smaller  in  the  WPPSS  suit,  the 
fundamental  jurisdictional  issues  of  principle  remain  and  are  a  source  of  serious 
concern  to  the  British  Government. 

During  the  Westinghouse  litigation,  comments  by  the  US  Administration 
recognised  the  legitimate  concerns  of  foreign  governments  which  had  not  been 
adequately  addressed  by  the  courts  concerned.  The  then  Associate  Attorney- 
General  drew  this  matter  to  the  District  Court’s  attention  by  letter  of  6  May  1980 
to  Judge  Prentice  Marshall.  The  Associate  Attorney-General  made  clear  that  ‘the 
views  and  representations  advanced  by  these  foreign  governments  are  entitled  to 
appropriate  deference  and  weight  .  .  .’.  The  then  Legal  Adviser  to  the  State 
Department,  Roberts  B.  Owen,  also  drew  attention,  in  his  letter  of  17  March  1980 
addressed  to  the  Associate  Attorney-General,  to  the  substantial  interest  of  foreign 
governments  not  only  in  that  same  litigation,  but  also  in  certain  broader  issues 
which  it  raised.  The  Legal  Adviser  went  on  to  describe  the  ‘fundamental 
difference  of  opinion’  between  certain  other  governments  and  the  United  States 
over  the  propriety  of  the  exercise  of  United  States  jurisdiction  in  the  circum¬ 
stances  of  the  earlier  Westinghouse  litigation.  This  letter  was  communicated  by 
the  Associate  Attorney- General  to  the  United  States  Court  of  Appeals  for  the 
Seventh  Circuit. 

If  the  balancing  of  interests  of  two  or  more  sovereign  states  is  a  matter  properly 
to  be  left  to  the  courts  of  one  such  state  at  all  (a  proposition  as  to  which  Her 
Majesty’s  Government  have  serious  reservations)  it  is  clear  that  such  an  exercise 
cannot  be  left  to  those  courts  without  assistance  from  the  appropriate  department 
of  the  government  concerned.  It  is  clear  from  the  conduct  of  the  Court  in  the 
Westinghouse  litigation  that  leaving  such  matters  to  the  courts  alone  cannot 
always  resolve  such  problems.  Indeed,  it  can  lead  to  additional  friction  between 
governments  which  might  otherwise  be  avoided.  Nonetheless,  where  such 
balancing  is  to  be  done  by  a  US  court,  it  is  important  that  the  US  Administration 
should  make  its  views  on  the  matter  known  to  the  court  concerned.  There  have 
been  welcome  indications  that  the  present  Administration  recognises  the  serious 
problems  posed  in  this  area  and  the  need  to  remedy  them  (remarks  by  Attorney- 
General  French  Smith  at  the  29th  Congress  of  the  Union  Internationale  des 
Avocats  on  31  August  1981  and  by  Mr  William  Baxter  in  his  speech  ‘Antitrust  in 
an  Interdependent  World’  given  on  29  September  1981  to  the  ABA  International 
Law  Section).  Her  Majesty’s  Government  therefore  urge  the  US  Administration 
to  make  its  views  known  to  the  Court  in  the  WPPSS  litigation  and  ask  the  Court 
not  to  exercise  jurisdiction  in  this  case. 


On  30  J une  1982  the  Secretary  of  State  for  Trade  made  the  Protection  of 
Trading  Interests  (US  Re-export  Control)  Order  1982  (Statutory  Instru¬ 
ment  1982  No.  885)  which  entered  into  force  on  1  July  1982.  The  Order, 
made  under  powers  conferred  by  the  Protection  of  Trading  Interests  Act 
1980,  contains  the  following  preamble: 

Whereas  it  appears  to  the  Secretary  of  State  that  the  measures  to  which  this 
order  relates  have  been  taken  under  the  laws  of  the  United  States  of  America  (‘the 
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United  States’)  for  regulating  or  controlling  international  trade  and  that  those 
measures,  in  so  far  as  they  apply  to  things  done  or  to  be  done  outside  the  territorial 
jurisdiction  of  the  United  States  by  persons  carrying  on  business  in  the  United 
Kingdom,  are  damaging  or  threaten  to  damage  the  trading  interests  of  the  United 
Kingdom: 

Sections  2  and  3  of  the  Order  read: 

2.  The  Secretary  of  State  hereby  directs  that  section  1  of  the  1980  Act  shall 
apply  to  the  measures  referred  to  in  the  following  Article. 

3.  The  measures  to  which  this  Order  relates  are  those  provisions  of  parts  374> 
376,  379,  385  and  399  of  the  Export  Administration  Regulations,  as  amended(b), 
made  by  the  United  States  Secretary  of  Commerce  under  the  powers  conferred 
on  him  by  the  United  States  Export  Administration  Act  1979(c)  which  affect  the 
re-export  or  export  of  goods  from  the  United  Kingdom. 

(b)  Title  15,  Chapter  III,  sub-chapter  C  of  the  US  Code  of  Federal  Regulations,  parts  368  to  399. 
The  relevant  amendments  are  published  in  the  US  Federal  Register  vol.  47  No.  2  of  5  January  1982 
and  vol.  47  No.  122  of  24  June  1982. 

(c)  US  Public  Law  96-72. 

In  the  course  of  a  debate  on  the  subject  of  extradition  arrangements  with 
the  Irish  Republic,  the  Minister  of  State,  Home  Office,  Mr.  Patrick 
Mayhew,  stated: 

We  have  always  been  reluctant,  although  very  ready  to  admit  exceptions,  to  see 
any  extension  of  extra-territorial  jurisdiction.  The  reasons  for  this  are  well  known 
and  .  .  .  they  were  recognised  by  the  joint  United  Kingdom-Irish  law  enforcement 
commission.  (H.C.  Debs.,  vol.  28,  col.  1488:  30  July  1982) 


In  the  course  of  a  statement  on  the  United  States  export  embargo  as  it 
affected  companies  in  the  United  Kingdom  which  had  contracts  in  respect 
of  the  Siberian  pipeline,  the  Secretary  of  State  for  Trade,  Lord  Cockfield, 
said: 

.  .  .  the  embargo  in  the  terms  in  which  it  has  been  imposed  is  an  attempt  to 
interfere  with  existing  contracts  and  is  an  unacceptable  extension  of  American 
extra-territorial  jurisdiction  in  a  way  which  is  repugnant  in  international  law. 

On  30th  June  I  made  an  order  under  Section  1(1)  of  the  Protection  of  Trading 
Interests  Act  1980  citing  certain  provisions  of  the  Export  Administration 
Regulations  as  measures  which  were  damaging  to  the  trading  interests  of  the 
United  Kingdom.  I  had  hoped — and  indeed  still  hope — that  it  would  have  been 
possible  for  an  acceptable  solution  to  be  found  to  this  problem;  but,  despite 
strenuous  efforts  made  by  Her  Majesty’s  Government,  the  American  Adminis¬ 
tration  has  not  so  far  responded. 

In  these  circumstances  I  have  decided  that  the  trading  interests  of  the  United 
Kingdom  require  me  to  issue  Directions  under  Section  1(3)  of  the  Act  to  certain 
named  British  companies  forbidding  them  to  comply  with  the  American 
embargo.  I  have  therefore  issued  Directions  today  to  the  following  companies, 
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all  of  which  entered  into  contracts  prior  to  the  announcement  of  the  United  States 
embargo.  The  companies  are:  John  Brown  Engineering  Limited,  Smith  Inter¬ 
national  (North  Sea)  Limited,  Baker  Oil  Tools  (LTnited  Kingdom)  Limited,  and 
AAF  Limited.  (H.L.  Debs.,  vol.  434,  cols.  544-5:  2  August  1982) 


In  reply  to  the  question  whether  Her  Majesty’s  Government  would 
state  its  intentions  in  respect  of  the  case  of  Air  India  v.  Wiggins,  [1980] 
1  W.L.R.  815,  relating  to  injury  or  unnecessary  suffering  caused  to 
animals  in  transit  to  the  LTnited  Kingdom  by  acts  done  to  them  before 
arrival  in  the  United  Kingdom,  the  Government  spokesman  in  the  House 
of  Lords  wrote: 

The  Government  have  carefully  considered  the  implications  of  the  House  of 
Lords  ruling  in  this  case,  and  has  concluded  that  there  is  no  justification  for 
amending  existing  legislation.  In  order  to  establish  a  basis  on  which  prosecutions 
could  be  brought  in  relation  to  suffering  undergone  by  animals  on  foreign  aircraft 
prior  to  arrival  within  our  territory,  it  would  be  necessary  to  extend  the  applica¬ 
tion  of  the  relevant  legislation  to  such  aircraft  outside  our  territory.  This  would 
be  contrary  to  the  general  principle  of  international  law  that  states  do  not  claim 
criminal  jurisdiction  over  activities  taking  place  outside  their  territory  on  foreign 
vessels  or  aircraft.  The  Lmited  Kingdom  consistently  support  this  principle  and 
opposes  attempts  by  other  states  to  punish  British  subjects  for  doing,  in  our 
jurisdiction,  what  is  lawful  here. 

We  are  not  aware  that  since  the  Air-India  incident  in  1975  there  have  been  any 
further  cases  where  extra-territorial  jurisdiction  would  have  enabled  a  prosecu¬ 
tion  to  proceed  which  could  not  otherwise  have  done  so.  The  House  of  Lords 
decision  showed  that  the  prosecution  in  the  Air-India  case  would  have  succeeded 
had  the  prosecuting  authority  identified  the  surviving  animals  and  proceeded  in 
relation  to  the  suffering  they  had  undergone  after  entering  our  jurisdiction.  In  the 
circumstances  we  do  not  consider  that  it  would  be  right  to  legislate  in  a  way  which 
would  not  be  in  our  wider  interest.  (H.L.  Debs.,  vol.  434,  col.  813:  12  October 
1982) 


The  following  Note,  No.  177  dated  18  October  1982,  was  presented 
to  the  United  States  Department  of  State  by  the  British  Embassy  in 
Washington: 

Her  Britannic  Majesty’s  Embassy  present  their  compliments  to  the  LTnited 
States  Department  of  State  and  have  the  honour  to  transmit  with  this  Note  a 
Memorandum  which  sets  out  the  views  of  Her  Majesty’s  Government  on  the 
extraterritorial  assertion  of  US  economic  laws  and  regulations,  with  particular 
reference  to  the  amendments  to  the  export  regulations  issued  by  the  US  Depart¬ 
ment  of  Commerce  on  5  January  and  22  June  1982.  From  previous  communica¬ 
tions  between  the  two  Governments  the  United  States  authorities  will  be  well 
aware  of  long  standing  British  objections  to  such  US  practices.  The  January  1982 
and  June  1982  amendments  to  the  Export  Administration  Regulations  which 
purport  to  apply  to  oil  and  gas  equipment  and  technology  within  British  territorial 
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jurisdiction  and  to  companies  incorporated  in  the  United  Kingdom  are  a  further 
manifestation  of  this  wide-ranging  problem  in  legal  and  commercial  relations 
with  the  United  States.  HMG  consider  that  both  those  amendments,  insofar  as 
they  purport  to  control  the  activities  of  persons  outside  United  States  jurisdiction, 
and  the  Temporary  Denial  Orders  which  have  been  or  may  be  issued  in  pursuance 
of  these  amendments,  are  unjustifiable  and  should  be  rescinded.  Meanwhile  the 
Secretary  of  State  for  T rade  has  issued  directions  under  the  Protection  of  T rading 
Interests  Act,  1980,  to  a  number  of  British  firms  which  are  or  may  be  affected  by 
these  amendments.  In  view  of  the  proceedings  instituted  by  John  Brown 
Engineering  Limited  of  Clydebank,  Scotland,  to  challenge  a  Denial  Order  issued 
by  the  Department  of  Commerce  on  9  September  1982  against  the  firm,  the 
Department  of  State  is  requested  to  place  this  Note  and  accompanying 
Memorandum  before  the  Department  of  Commerce  in  those  proceedings. 


West  Siberian  Pipeline:  US  Export  Administration  Regulations 
and  Related  US  Department  of  Commerce  Proceedings 

HMG’s  views  on  claims  made  by  courts  or  other  authorities  of  overseas 
countries  to  jurisdiction  over  persons  and  activities  located  in  the  United 
Kingdom  have  been  made  clear  to  successive  United  States  Administrations. 
Successive  United  Kingdom  Governments  have  had  cause  to  object  both  when 
US  courts  have  exerted  jurisdiction  over  activities  conducted  outside  the 
territorial  jurisdiction  of  the  United  States,  and  when  authorities  in  the  LTnited 
States  have  purported  to  extend  their  regulatory  activities  under  US  law  so  as  to 
compel  or  prohibit  certain  conduct  by  persons  in  the  United  Kingdom.  HMG’s 
views  have  been  made  known  as  appropriate  in  formal  exchanges  of  diplomatic 
notes:  in  informal  and  formal  representations  in  relation  to  individual  cases:  and 
in  a  series  of  detailed  discussions  between  representatives  of  both  Governments 
on  the  issues  of  legal  principle  involved. 

As  the  United  States  Government  is  aware,  the  Parliament  of  the  United 
Kingdom  enacted  the  Protection  of  Trading  Interests  Act  1980  in  order  to 
provide  essential  safeguards  for  persons  in  the  United  Kingdom  where  overseas 
countries  took  measures,  or  decisions  were  made  under  certain  of  their  laws, 
which  were  damaging  to  the  trading  interests  of  the  United  Kingdom. 

It  has  been  made  clear  from  the  foregoing  that  HMG  will  not  accept  actions 
against  persons  in  the  United  Kingdom  by  authorities  of  other  countries  whose 
jurisdiction  does  not  extend  to  such  persons.  It  is  therefore  a  matter  for  concern 
that  the  amendments  to  the  US  export  regulations  which  were  promulgated  by 
the  US  Department  of  Commerce  on  5  January  1982  and  22  June  1982  appear  to 
have  been  adopted  without  regard  to  this  well-known  position  of  HMG.  Speaking 
in  the  House  of  Lords  on  2  August  1982,  Lord  Cockfield,  Secretary  of  State  for 
Trade,  said:  ‘This  purported  application  of  US  law  outside  US  jurisdiction  is 
unacceptable  to  the  UK  Government,  and  in  the  Government’s  view  is  unaccept¬ 
able  in  international  law’.  Since  it  is  the  policy  of  the  Secretary  of  State  for  Trade 
to  take  action  under  the  Protection  of  Trading  Interests  Act  for  the  purposes  of 
safeguarding  the  trading  interests  of  the  United  Kingdom  as  a  whole,  Lord 
Cockfield  has  given  directions  under  the  Act  to  a  number  of  United  Kingdom 
companies  with  contracts  for  the  supply  of  oil  and  gas  equipment  to  the  USSR, 
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the  performance  of  which  was  put  into  question  by  the  Department  of  Commerce 
amendments.  These  directions  were  made  to  prevent  the  British  companies  in 
question  from  acting  in  accordance  with  the  amendments  of  the  US  Department 
of  Commerce.  There  are  appropriate  penalties  under  the  Act  for  companies  which 
do  not  comply  with  Lord  Cockfield’s  directions. 

As  for  the  arguments  which  have  been  brought  forward  in  justification  of  the 
action  by  the  Department  of  Commerce,  the  United  Kingdom  does  not  accept 
that  the  jurisdiction  of  the  United  States  can  legitimately  extend  to  the  control  of 
activities  of  companies  in  other  countries  in  respect  of  their  exports  manufactured 
in  those  countries  incorporating  parts  or  technology  of  United  States  origin,  once 
such  goods  or  technology  have  been  sold  from  the  United  States.  Goods  have  no 
national  identity  which  overrides  changes  of  ownership  of  those  goods.  There¬ 
fore,  HMG  objects  to  the  purported  extension  of  US  re-export  controls  in  the 
amendments  of  5  January  1982,  especially  insofar  as  these  seek  to  frustrate 
existing  contracts,  and  to  the  purported  extension  of  US  jurisdiction  over 
overseas  subsidiaries  and  affiliates  of  US  companies  effected  through  the 
amendments  of  22  June  1982. 

Furthermore,  Her  Majesty’s  Government  also  observes  that  a  provision  in  a 
contract  between  two  private  parties  providing  that  an  overseas  party  will  observe 
the  law  of  the  United  States  in  regard  to  any  re-export  of  items  of  US  origin  is  not 
capable  of  replacing  or  overruling  the  national  law  of  the  country  concerned.  Any 
attempt  by  a  state  to  further  the  use  of  such  clauses  in  private  contracts  concluded 
by  its  nationals  for  the  purposes  of  extending  the  jurisdiction  of  the  state  would 
be  objectionable. 

HMG  understands  that  its  concern  is  shared  by  a  number  of  other  Govern¬ 
ments  which  have  made  their  own  representations  to  the  United  States  on  issues 
of  excessive  claims  to  jurisdiction  in  international  commerce:  notably  by  means  of 
the  European  Community’s  memorandum  of  12  August  1982.  The  Departments 
of  State  and  Commerce  should  therefore  understand  that  the  issues  raised  by 
enforcement  action  taken  against  companies  in  the  United  Kingdom  under  the 
January  and  June  amendments  are  not  issues  which  can  be  resolved  simply  within 
the  context  of  statements  of  US  Government  policy  as  embodied  in  the  regula¬ 
tions:  they  must  be  seen  in  the  context  of  a  longstanding  disagreement  between 
HMG  and  certain  other  national  governments  on  the  one  hand,  and  the  United 
States  on  the  other  about  the  proper  boundaries  of  national  jurisdiction. 

HMG  considers  that  in  these  circumstances  the  relevant  amendments  should 
be  withdrawn  in  as  far  as  they  purport  to  control  the  activities  of  persons  outside 
LTnited  States  jurisdiction.  (Text  provided  by  the  Foreign  and  Commonwealth 
Office) 

In  the  course  of  the  case  of  Washington  Public  Power  Supply  System  v. 
Western  Nuclear ,  Inc.  et  al.  before  the  United  States  District  Court  in  the 
Western  District  of  Washington  at  Seattle,  the  United  Kingdom  Govern¬ 
ment  was  permitted  to  file  an  amicus  curiae  Brief  since  two  of  the 
defendants,  Rio  Tinto-Zinc  Corporation  and  its  wholly-owned  sub¬ 
sidiary,  RTZ  Services  Ltd.,  were  British  corporations.  The  plaintiff 
claimed  that  the  defendants  were  in  breach  of  United  States  anti-trust 
legislation  in  respect  of  uranium  marketing,  and  ought  to  pay  triple 
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damages  as  provided  for  by  that  legislation.  In  the  amicus  curiae  Brief, 
dated  22  October  1982,  the  United  Kingdom  Government  ‘seeks  to 
explain  to  the  Court  the  reasons  why  it  believes,  in  light  of  the  principles 
enunciated  in  Timber  lane  Lumber  Co.  v.  Bank  of  America ,  549  F.  2d.  597 
(9th  Cir.  1976)  .  .  .  and  international  law,  that  the  prerequisites  to  subject 
matter  jurisdiction  over  RTZ  are  not  met  in  this  case.’  The  Brief  con¬ 
tinued: 

Interest  of  the  British  Government 

The  British  Government  played  no  role  in  the  initiation  or  conduct  of  the 
alleged  international  uranium  marketing  arrangement  which  forms  the  basis  of 
the  Washington  Public  Power  Supply  System’s  (‘WPPSS’)  claims.  Nonetheless, 
the  British  Government  has  a  strong  interest  in  this  proceeding  because  of  its 
potential  ramifications  with  regard  to  the  scope  of  extra-territorial  assertions  of 
U.S.  jurisdiction  and  because  of  the  Government’s  concern  for  the  well-being 
of  the  British  uranium  industry. 

F or  many  years,  the  British  Government  has  maintained  that  the  extraterritorial 
application  of  U.S.  antitrust  law — particularly  in  the  form  of  treble  damage 
actions,  which  the  British  Government  regards  as  penal  in  nature — to  activities 
carried  on  outside  the  United  States  by  citizens  of  the  United  Kingdom  is  incon¬ 
sistent  with  international  law.  Such  exercises  of  jurisdiction  have  been  considered 
and  criticized  at  the  highest  levels  of  the  British  Government  as  unfairly 
subjecting  British  enterprises  to  the  sharply  conflicting  demands  and  policies  of 
different  sovereign  governments. 


The  following  extract  from  the  Brief  set  out  the  legal  basis  of  the  United 
Kingdom’s  argument: 

Relevant  International  Law  Background 
It  has  long  been  the  policy  of  the  British  Government  to  cooperate  with  the 
United  States  courts  in  civil  and  commercial  litigation  and  in  matters  relating  to 
the  detection  and  adjudication  of  conduct  which  is  deemed  improper  under  the 
laws  of  both  countries.  The  present  dispute  falls  within  one  of  the  few  legal  areas 
in  which  there  is  significant  disagreement  between  the  British  and  U.S.  views  over 
the  appropriate  legal  standards  for  assertions  of  subject  matter  jurisdiction. 

The  British  Government,  together  with  numerous  other  nations,  has  for  many 
years  consistently  viewed  as  contrary  to  international  law  assertions  of  juris¬ 
diction  by  U.S.  courts  over  conduct  by  foreign  citizens  outside  the  United  States. 
This  view  is  strongly  held  in  the  field  of  civil  anti-trust  treble  damage  actions 
by  private  parties  which,  under  international  law,  are  considered  penal.  The 
longstanding  belief  of  the  British  Government  is  that  territorial  principles  of 
jurisdiction  should  govern  in  the  field  of  economic  competition.  Such  principles 
minimize  the  likelihood  of  international  friction  in  an  area  in  which  conduct  that 
may  be  discouraged  or  illegal  in  one  country  may  be  legal  or  even  encouraged 
(or  compelled)  in  another.  A  restriction  against  extraterritorial  jurisdiction  also 
provides  businesses  with  greater  certainty  about  the  obligations  to  which  they  are 
subject,  thus  creating  a  more  stable  economic  environment  conducive  to  trade  and 
investment.  The  British  Government  believes  that  a  state  wishing  to  counter  what 
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it  perceives  as  economic  wrongdoing  by  foreign  parties  outside  its  territory  should 
therefore  pursue  the  matter  through  diplomatic  negotiation. 

The  British  Government’s  view  in  these  regards  has  been  conveyed  on 
numerous  occasions  to  the  U.S.  Government  and  to  the  U.S.  courts  presiding 
over  international  antitrust  litigation.  The  importance  of  these  disagreements  to 
the  British  Government  was  demonstrated  in  1964  when  the  British  Parliament 
passed  the  Shipping  Contracts  and  Commercial  Documents  Act  which  authorized 
a  Minister  of  the  British  Government  to  order  British  citizens  not  to  comply  with 
certain  discovery  requests  from  foreign  countries  if  the  Minister  determined  that 
the  request  ‘would  constitute  an  infringement  of  the  jurisdiction  which,  under 
international  law,  belongs  to  the  United  Kingdom.’  Pursuant  to  this  Act,  in  the 
Chicago  uranium  antitrust  litigation,  the  British  Government  instructed  RTZ 
not  to  produce  documents  located  in  the  United  Kingdom  or  to  supply  informa¬ 
tion  compiled  from  such  documents  on  the  ground  that  the  request  for  production 
infringed  British  jurisdiction.  Directions  by  the  Secretary  of  State  under  Section 
2  to  RTZ  Services  Limited  (RTZ  App.  00307),  and  to  Rio  Tinto  Zinc  Corpora¬ 
tion  (RTZ  App.  00308)  (April  27,  1979). 

Most  recently,  the  firm  opposition  of  the  British  Government  to  such  extra¬ 
territorial  exercises  of  jurisdiction  was  manifested  in  the  enactment  by  Parliament 
in  1980  of  the  Protection  of  Trading  Interests  Act.  When  submitting  the  Pro¬ 
tection  of  Trading  Interests  Bill  to  the  British  Parliament,  the  then-Secretary  of 
State  for  Trade  stated  that  the  objective  of  the  Bill  was 

to  reassert  and  reinforce  the  defences  of  the  United  Kingdom  against  attempts 
by  other  countries  to  enforce  their  economic  and  commercial  policies  uni¬ 
laterally  on  us.  From  our  point  of  view,  the  most  objectionable  method  by 
which  this  is  done  is  by  the  extra-territorial  application  of  domestic  law. 

[T]he  practices  to  which  successive  United  Kingdom  Governments  have 
taken  exception  have  arisen  in  the  case  of  the  United  States  of  America.  We 
have  not  suddenly  become  belligerent  or  confrontational  in  regard  to  this 
most  powerful  and  valued  friend.  The  Bill  is  a  response  to  a  situation  of  a  very 
particular  nature  which  has  been  developing  over  several  decades  and  which 
in  the  past  few  years  has  become  much  more  acute. 

This  law,  inter  alia,  prohibits  enforcement  by  U.K.  courts  of  certain  foreign 
judgments  involving  the  award  of  multiple  damages  and,  in  certain  circum¬ 
stances,  entitles  British  citizens  and  businesses  against  whom  foreign  courts  have 
awarded  multiple  damages  to  recover  the  noncompensatory  element  of  the 
judgment  from  the  plaintiff  through  an  action  in  a  LT.K.  court.  See  RTZ  App. 
00363-72.  British  Government  officials  have  indicated  that  this  legislation,  like 
the  1964  Shipping  Act,  ‘seemed  to  our  government  and  Parliament  simply  a 
necessary  response  to  events  which  we  did  not  initiate.’  The  British  Government 
and  the  British  Parliament  have  expressed  firm  views  against  the  assertion  of 
subject  matter  jurisdiction  in  the  uranium  antitrust  litigation. 

Attached  to  the  Brief  for  further  information  was  the  amicus  curiae  Brief 
presented  by  the  United  Kingdom  Government  to  the  Seventh  Circuit 
Court  of  Appeals  in  In  re  Uranium  Antitrust  Litigation:  Rio  Algom 
Corporation,  et  al.  v.  Westinghouse  Electric  Corporation  in  1979  (UKMIL 
1979,  PP-  3S6-7)- 
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(Amicus  curiae  Brief  of  the  Government  of  the  United  Kingdom 
(footnotes  deleted):  Washington  Public  Power  Supply  System  v.  Western 
Nuclear,  Inc.,  et  al .:  United  States  District  Court,  Western  District  of 
Washington  at  Seattle,  22  October  1982.  The  Brief  contained  the  follow¬ 
ing  note:  ‘The  statements  in  this  Brief  describing  British  law  and  British 
interpretations  of  international  law  have  been  specifically  approved  by  the 
British  Government.’) 


In  reply  to  a  question,  the  Minister  for  Trade,  Mr.  Peter  Rees,  made  the 
following  statement: 

Her  Majesty’s  Government  regard  the  recent  measures  taken  by  the  United 
States  Government  against  British  companies  supplying  goods  for  the  Siberian 
gas  pipeline  as  unacceptable.  The  measures,  in  our  view,  constitute  an  attempt  to 
interfere  with  pre-existing  contracts  and  to  extend  United  States  extraterritorial 
jurisdiction.  It  remains  Her  Majesty’s  Government’s  policy  to  defend  our 
national  interest  in  such  cases,  while  seeking  an  early  solution  to  our  differences 
with  the  United  States  Government  along  with  other  European  countries 
affected.  (H.C.  Debs.,  vol.  31,  col.  293:  8  November  1982) 


Part  Eight:  III.  A.  State  territory  and  territorial  jurisdiction  —  acquisition 
and  transfer  of  territory — transfer 

In  reply  to  a  question  on  the  subject  of  the  Falkland  Islands,  the  Minister 
of  State,  Foreign  and  Commonwealth  Office,  Mr.  Richard  Luce,  stated: 

.  .  .  without  any  shadow  of  a  doubt,  there  will  be  no  contemplation  of  any  transfer 
of  sovereignty  without  consulting  the  wishes  of  the  islanders,  or  without  the 
consent  of  the  House.  (H.C.  Debs.,  vol.  19,  col.  264:  3  March  1982) 


Part  Eight:  IV.  State  territory  and  territorial  jurisdiction — regime  under  the 
Antarctic  Treaty 

In  the  Final  Protocol  of  the  Regional  Broadcasting  Conference  of  the 
International  Telecommunications  Union,  held  in  Rio  de  Janeiro  in 
November/December  1981,  the  Government  of  Chile  made  the  following 
reservation: 

The  Delegation  of  the  Republic  of  Chile,  considering  that  its  country  exercises 
sovereign  rights  over  the  Antarctic  territory  between  530  and  90°  West,  as 
specified  in  Supreme  Decree  No.  1747  of  6  November  1940,  states  that  it  does  not 
recognise  any  frequency  assignments  made  in  the  name  of  any  other  State(s) 
within  that  Antarctic  territory.  The  Republic  of  Chile  reserves  the  right  to  make 
use  of  the  radio  frequencies  assigned  under  the  above-mentioned  conditions. 
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The  Government  of  the  United  Kingdom  thereupon  made  the  follow¬ 
ing  counter-reservation: 

The  delegation  of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
does  not  accept  reservation  No.  3  by  Chile  insofar  as  it  disputes  the  sovereignty 
of  Her  Majesty’s  Government  over  the  British  Antarctic  Territory.  Attention 
is  drawn  in  this  context  to  Article  IV  of  the  Antarctic  Treaty,  which  freezes 
territorial  claims  in  the  Antarctic.  (Texts  provided  by  the  Foreign  and  Common¬ 
wealth  Office) 

The  Foreign  and  Commonwealth  Office  presented  a  memorandum, 
dated  5  April  1982,  to  the  Parliamentary  Select  Committee  on  the 
European  Communities,  sub-committee  F  of  which  was  considering  the 
topic  of  strategic  minerals.  The  memorandum  read  as  follows: 

Exploration  and  Exploitation  of  Antarctic  Minerals 

1.  A  Note  prepared  by  the  British  Antarctic  Survey  (March  1982)  on  The 
Metallic  Mineral  Resources  of  Antarctica  and  submitted  to  the  Sub-Committee 
indicates  that  although  there  is  evidence  that  deposits  of  metalliferous  minerals 
may  exist  in  Antarctica  none  would  be  economically  exploitable  now.  Although 
the  British  Antarctic  Survey  paper  emphasizes  the  economic  difficulties,  there 
are  also,  however,  other  factors  which  inhibit  exploration  and  exploitation  of 
Antarctic  minerals.  It  is  the  purpose  of  this  Note  to  put  the  question  of  future 
Antarctic  mineral  resource  activities  in  a  broader  context. 

2.  Leaving  aside  the  possible  future  exploitation  of  deep  sea-bed  mineral 
resources,  exploration  and  exploitation  of  mineral  resources  is  an  activity  which 
is  practically  universally  regulated  on  the  basis  of  territorial  sovereignty  or  the 
sovereign  rights  appertaining  to  States  under  international  law  with  regard  to 
their  adjacent  off-shore  areas.  An  important  practical  consequence  of  this  is  that 
the  State  concerned  can  award  exclusive  rights  to  exploit  minerals,  thus  justifying 
the  commitment  of  substantial  financial  and  material  resources  by  the  private  or 
public  sector  entity  to  which  such  rights  are  awarded.  The  Antarctic  is  likely  to  be 
one  of  the  most  expensive  places  in  the  world  should  exploration  and  exploitation 
of  minerals  take  place.  This  underlines  the  need  for  a  stable  political  background 
for  such  activities  to  take  place  in  an  orderly  manner. 

3.  In  five  sixths  of  Antarctica  territorial  sovereignty  is  exercised,  asserted  or 
claimed  by  seven  states,  namely  Australia,  Argentina,  Chile,  France,  New  Zealand, 
Norway  and  the  United  Kingdom  (see  map  [not  reproduced]).  The  United 
Kingdom,  Argentina  and  Chile  differ  as  to  which  of  them  exercises  sovereignty 
over  the  part  of  the  Antarctic  south  of  South  America.  One  sixth  of  Antarctica  has 
not  been  claimed  by  any  State.  Other  States,  including  the  United  States,  the 
Union  of  Soviet  Socialist  Republics  and  Japan,  do  not  recognise  the  assertions  of 
territorial  sovereignty  by  any  state  in  Antarctica.  Accordingly,  the  necessary  basis 
to  enable  States  to  award  secure  rights  to  explore  for  and  exploit  minerals  does  not 
exist.  Under  the  Antarctic  Treaty  (see  below)  activity  is  limited  to  scientific 
research  which  must  be  made  freely  available  to  parties  to  the  Treaty.  Activity 
which  is  overtly  aimed  at  exploring  for  Antarctic  mineral  resources  would  give 
rise  to  grave  suspicions  between  States  and  possibly  to  open  disputes. 

4.  The  Antarctic  Treaty.  The  United  Kingdom  was  the  first  to  assert  territorial 
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sovereignty  in  the  Antarctic  in  1908  and  was  followed,  before  World  War  II  by 
Australia,  France,  New  Zealand  and  Norway.  In  1940  and  1946  Chile  and 
Argentina  respectively  formally  defined  their  claims.  Britain  began  its  permanent 
occupation  of  stations  in  the  Antarctic  in  1944  and  was  followed  by  Argentina  and 
Chile  and  Australia  in  1947.  Between  1955  and  1957  stations  were  established  in 
Antarctica  by  Belgium,  France,  Japan,  New  Zealand,  Norway,  South  Africa,  the 
USA  and  the  USSR  in  connection  with  the  International  Geophysical  Year 
(IGY —  1 957-58).  Although  it  was  appreciated  by  all  the  States  concerned  that  the 
increase  in  activity  in  Antarctica  was  warranted  by  the  considerable  scientific 
benefits  to  be  gained  from  it,  there  were  fears  that  international  conflicts  might 
arise  when  the  IGY  was  over.  Constructive  statesmanship  by  the  United  States 
and  the  other  eleven  states  active  in  the  Antarctic  during  the  IGY  led  to  the 
signing  of  the  Antarctic  Treaty  in  Washington  in  December  1959.  The  Treaty 
entered  into  force  in  1961  when  ratified  by  Argentina,  Australia,  Belgium,  Chile, 
France,  Japan,  New  Zealand,  Norway,  South  Africa,  the  UK,  the  USA  and  the 
USSR.  These  are  Consultative  Parties  to  the  Treaty.  Since  then  Poland  and  the 
FRG  have  established  stations  in  Antarctica  and  have  also  become  Consultative 
Parties. 

5.  The  primary  objective  of  the  Antarctic  Treaty  is  to  ensure  that: 

‘Antarctica  shall  continue  forever  to  be  used  exclusively  for  peaceful  pur¬ 
poses  and  shall  not  become  the  scene  or  object  of  international  discord.’ 

To  this  end  the  Treaty  establishes  the  freedom  of  scientific  research,  promotes 
international  scientific  co-operation,  prohibits  ‘measures  of  a  military  nature’ 
while  not  preventing  the  use  of  military  personnel  or  equipment  for  peaceful 
purposes,  prohibits  nuclear  explosions  and  the  disposal  of  radio-active  waste 
material,  and  provides  for  the  meeting  of  the  Consultative  Parties  for  the  purpose, 
inter  alia,  of  recommending  measures  in  furtherance  of  the  principles  and 
objectives  of  the  Treaty. 

6.  There  are  two  other  provisions  of  the  Treaty  which  are  of  great  significance. 
The  first,  Article  VII,  underpins  the  demilitarisation  provisions  of  the  Treaty  by 
allowing  for  the  inspection  by  Contracting  Parties  of  each  other’s  stations,  instal¬ 
lations,  equipment,  ships  and  aircraft  in  the  Antarctic.  The  second,  Article  IV, 
enables  the  objectives  of  the  Treaty  to  be  served  without  prejudice  to  the  position 
of  any  State  regarding  the  exercise  of  sovereignty  in  Antarctica. 

7 .  Consultations  under  the  T reaty  have  given  rise  to  three  notable  international 
agreements: 

(a)  The  Agreed  Measures  for  the  Conservation  of  Antarctic  Fauna  and  Flora; 

( b )  The  Convention  for  the  Conservation  of  Antarctic  Seals;  and 

( c )  The  Convention  on  the  Conservation  of  Antarctic  Marine  Living  Resources. 

These  agreements,  taken  together  with  well  over  100  Recommendations  vary¬ 
ing  from  the  improvement  of  Antarctic  telecommunications  for  meteorological 
purposes  to  the  preservations  of  historic  monuments  in  Antarctica,  constitute 
what  has  come  to  be  known  as  the  Antarctic  Treaty  System.  That  it  has  kept  the 
peace  for  twenty-one  years  in  an  area  where  there  is  fundamental  disagreement  as 
to  the  basis  for  its  proper  governance  while,  at  the  same  time,  reaching  pragmatic 
agreements  regarding  practical  problems  as  they  arise  is  justification  enough  for 
what  is  widely  viewed  as  a  unique  and  far-seeing  Treaty. 

8.  Antarctic  minerals.  The  question  of  exploration  and  exploitation  of  Antarctic 


INTERNATIONAL  LAW  1982 


461 

minerals,  however,  raises  questions  of  an  entirely  different  nature  from  those 
so  far  dealt  with  within  the  Antarctic  Treaty  System.  Agreements  aimed  at  the 
avoidance  of  conflict,  the  conservation  of  wildlife,  the  encouragement  of  scientific 
co-operation  and  even  the  conservation  of  renewable  marine  living  resources  do 
not  raise  fundamental  issues  of  sovereignty  in  the  same  way  as  does  the  Antarctic 
minerals  issue.  There  is  a  perceptible  difference  for  a  territorial  State  between,  on 
the  one  hand  agreeing  to  the  prudent  and  internationally  agreed  rational  use  of  a 
renewable  resource  such  as  Antarctic  Krill,  and  on  the  other  hand,  agreeing  that 
the  removal  of  non-renewable  mineral  resources  from  its  territory  is  a  matter  not 
subject  to  its  exclusive  control.  In  view  of  the  enormous  expenses  that  are  likely  to 
be  involved  in  the  exploitation  of  Antarctic  minerals,  it  is  a  sine  qua  non  for  their 
rational  and  peaceful  exploitation  that  there  should  exist  a  recognised  basis  on 
which  to  award  the  necessary  rights.  Without  it  the  minerals  of  Antarctica  are 
likely  to  remain  untouched  or,  if  activity  is  nonetheless  pursued,  the  Antarctic  is 
likely  to  become  the  scene  and  object  of  international  discord. 

9.  At  the  Eleventh  Antarctic  Treaty  Consultative  Meeting  the  parties  adopted 
Recommendation  XI-I  (copy  attached  [not  reproduced])  which,  when  approved 
by  all  the  consultative  governments,  will  commit  them  to  embarking  on  the 
negotiation  of  an  Antarctic  minerals  regime.  The  negotiations  are  expected  to 
open  in  Wellington,  New  Zealand,  in  June  this  year.  ( Parliamentary  Papers, 
1981-82,  House  of  Lords,  Paper  217,  pp.  171-3) 

In  reply  to  the  question  whether  extra  protection  would  be  considered 
for  the  British  Antarctic  Territory,  the  Minister  of  State  for  the  Armed 
Forces  wrote: 

Article  1  of  the  Antarctic  treaty  prohibits  any  measures  of  a  military  nature 
in  Antarctica.  The  United  Kingdom,  together  with  24  other  States — including 
Argentina — is  bound  by  this  provision.  (H.C.  Debs.,  vol.  21,  Written  Answers, 
col.  342:  7  April  1982) 


In  reply  to  a  question,  the  Secretary  of  State  for  Foreign  and  Common¬ 
wealth  Affairs  wrote: 

British  sovereignty  in  the  British  Antarctic  Territory  is  dependent  on 
discovery  and  acts  of  administration.  It  is  not  dependent  on  the  Antarctic  Treaty 
although  article  IV  of  that  treaty  protects  our  position  from  erosion  by  the  acts  of 
others  as  long  as  the  treaty  is  in  force.  Inspections  carried  out  under  the  treaty 
support  the  conclusion  that  Argentina  is  observing  the  terms  of  the  treaty.  (H.C. 
Debs.,  vol.  21,  Written  Answers,  col.  483 :  8  April  1982) 

In  reply  to  the  question  whether  the  United  Kingdom’s  claim  to  the 
British  Antarctic  Territories  following  the  expiry  of  existing  treaty 
arrangements  would  be  affected  by  any  alteration  of  British  sovereignty 
over  the  Falkland  Island  Dependencies,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

The  dispute  over  the  Falkland  Islands  and  their  dependencies  has  no  legal 
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implications  for  United  Kingdom  sovereignty  over  the  British  Antarctic  Terri¬ 
tory.  The  Antarctic  treaty  does  not  have  a  date  of  termination.  A  right  exists  under 
article  XII  of  the  Antarctic  treaty  for  certain  parties  to  call  for  a  conference  to 
review  the  operation  of  the  treaty  30  years  after  its  entry  into  force  which  was  on 
23  June  1961.  (H.C.  Debs.,  vol.  22,  Written  Answers,  cols.  255-6:  23  April  1982) 

In  reply  to  the  question  whether  intergovernmental  contacts  or 
preparatory  work  have  been  undertaken  in  preparation  for  the  renewal  of 
the  Antarctic  Treaty,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

No.  The  Antarctic  treaty  remains  in  force  indefinitely.  There  is  provision  for 
a  review  of  the  operation  of  the  treaty  after  it  has  been  in  force  for  30  years — that 
is  in  1991 — if  this  is  requested  by  any  of  the  contracting  parties  which  have 
demonstrated  their  interest  in  Antarctica  by  conducting  substantive  scientific 
research  activity  there.  Intergovernmental  contacts  between  the  consultative 
parties  to  the  treaty  take  place  regularly  on  other  aspects  of  Antarctic  activity. 
(H.C.  Debs.,  vol.  25,  Written  Answers,  col.  54:  8  June  1982) 

In  answer  to  the  question  whether,  pursuant  to  the  general  intent 
expressed  in  the  preamble  to  the  Antarctica  Treaty,  the  Government  will 
recommend  the  establishment  of  an  international  Antarctica  authority 
comparable  to  the  international  seabed  authority  to  be  formed  under  the 
Treaty  on  the  Law  of  the  Sea,  the  Prime  Minister  wrote: 

No.  I  believe  that  the  Antarctic  Treaty  of  1959  is  the  best  framework  for 
collaboration  concerning  minerals  in  the  Antarctic.  Different  considerations 
apply  to  minerals  in  the  deep  sea  bed.  (H.C.  Debs.,  vol.  25,  Written  Answers,  col. 
i8g:  14  June  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Areas  of  Antarctica  claimed  by  sovereign  states  are  British  Antarctic  Territory 
700,000  square  miles,  Antarctica  Argentina  550,000  square  miles,  Antarctica 
Chilena  500,000  square  miles,  Australian  Antarctic  Territory  2,400,000  square 
miles,  New  Zealand  Antarctic  Territory  175,000  square  miles,  Norwegian 
Antarctic  Territory  1,200,000  square  miles — southern  limit  undefined — French 
Antarctic  Territory  150,000  square  miles. 

Minerals  so  far  discovered  in  each  territory  are:  British  Antarctic  Territory, 
Antarctica  Argentina  and  Antarctica  Chilena:  silver,  cadmium,  chromium, 
copper,  iron,  molybdenum,  nickel,  lead,  platinum,  titanium,  vanadium,  zinc, 
coal. 

Australian  territory:  copper,  iron,  manganese,  molybdenum,  uranium. 

New  Zealand  territory:  copper,  cobalt,  chromium,  niobium,  sulphur,  tin, 
tantalum,  thorium,  uranium,  coal. 

Norwegian  territory:  copper,  iron,  lead. 

French  territory:  silver  and  gold. 
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The  majority  of  the  mineral  occurrences  in  all  territories  are  small  showings 
or  traces.  With  the  possible  exception  of  iron  in  Prince  Charles  Mountain, 
Australian  Antarctic  Territory  and  coal  in  the  Transantarctic  Mountain,  there  are 
at  present  no  known  economically  exploitable  mineral  deposits  in  Antarctica. 

Interested  parties  who  have  not  made  specific  claims  in  Antarctica  are: 
Belgium,  Japan,  South  Africa,  USSR,  United  States  of  America,  Brazil,  Bulgaria, 
Czechoslovakia,  Denmark,  Federal  Republic  of  Germany,  German  Democratic 
Republic,  Italy,  Netherlands,  Poland,  Romania,  Uruguay,  Peru,  Papua  New 
Guinea.  (H.C.  Debs.,  vol.  25,  Written  Answers,  col.  268:  15  June  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

No  agreement  about  the  exploitation  of  oil  and  minerals  in  the  Antarctic  was 
reached  between  the  Antarctic  treaty  consultative  parties  at  their  recent  meeting 
in  Wellington.  However,  the  meeting  drew  up  a  procedural  framework  to  guide 
the  conduct  of  future  discussions  on  a  minerals  regime.  It  was  also  agreed  that 
informal  discussions  would  be  continued  in  Wellington  in  January  1983.  (H.C. 
Debs.,  vol.  27,  Written  Answers,  col.  35:  5  July  1982) 

The  Foreign  and  Commonwealth  Office  submitted  to  the  Foreign 
Affairs  Committee  of  the  House  of  Commons  a  memorandum,  dated 
13  October  1982,  on  the  subject  of  the  Falkland  Islands  in  answer  to 
questions  posed  by  the  Committee.  In  the  course  of  the  memorandum 
it  was  stated: 


Question  3 

Would  the  FCO  clarify  the  legal  position  with  regard  to  the  territories  in  which 
the  UK  has  an  interest  covered  by  the  Antarctica  Convention  of  1959?  Is  it  correct 
that  none  of  these  are  involved  in  the  current  dispute?  When  will  the  Treaty  be 
due  for  renewal  or  open  to  amendment? 

1 .  The  Antarctic  Treaty,  signed  in  Washington  in  1959,  entered  into  force  on 
23  June  1961  (Cmnd  1535).  The  present  Contracting  Parties  are:  Argentina, 
Australia,  Belgium,  Brazil,  Bulgaria,  Chile,  Czechoslovakia,  Denmark,  France, 
Germany  (Democratic  Republic),  Germany  (Federal  Republic),  Italy,  Japan, 
Netherlands,  New  Zealand,  Norway,  Papua  New  Guinea,  Peru,  Poland,  Romania, 
South  Africa,  Spain,  USSR,  United  Kingdom,  United  States  of  America, 
Uruguay.  The  Treaty  applies  ‘to  the  area  south  of  6o°  South  latitude,  including  all 
ice  shelves’  (Article  VI).  The  British  Antarctic  Territory  consists  of  ‘all  islands 
and  territories  whatsoever  between  the  20th  degree  of  West  longitude  and  the 
80th  degree  of  West  longitude  which  are  situated  south  of  the  60th  parallel  of 
South  latitude’  (Statutory  Instrument  1962/400).  The  principal  territories 
included  within  the  British  Antarctic  Territory  are  the  South  Orkney  Islands, 
the  South  Shetland  Islands,  Graham  Land,  Palmer  Land  and  Coats  Land. 
(These  islands  and  territories  were  formerly  part  of  the  Falkland  Islands 
Dependencies  .  .  .). 

2.  The  root  of  the  United  Kingdom’s  title  to  the  islands  and  territories 
comprising  the  British  Antarctic  Territory  lies  in  British  acts  of  discovery 
between  1819  and  1843  accompanied  by  formal  claims  in  the  name  of  the  British 
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Crown.  British  sovereignty  over  these  islands  and  territories  was  formally 
confirmed  and  defined  by  the  Crown  by  Letters  Patent  in  1908  (as  amended  by 
further  Letters  Patent  in  1917).  Since  then  there  has  been  in  regard  to  the  islands 
and  territories  now  comprising  the  British  Antarctic  Territory  a  continuous 
display  of  British  sovereignty  and  activity  appropriate  to  the  circumstances.  In 
the  1955  Application  to  the  International  Court  of  Justice  .  .  .  Her  Majesty’s 
Government  set  out  in  detail  the  facts  and  arguments  which  established  the 
United  Kingdom’s  sovereignty  over  those  islands  and  territories. 

3.  The  Government  of  Argentina  first  formulated  pretensions  in  1925  to  the 
South  Orkney  Islands,  and  in  or  about  1937  to  the  remainder  of  what  is  now  the 
British  Antarctic  Territory  (by  way  of  a  general  reservation  of  rights  claimed  by 
Argentina  over  all  of  the  Falkland  Islands  Dependencies  as  then  comprised). 
Subsequently,  Argentina,  in  a  notice  of  claim  deposited  on  Deception  Island 
(South  Shetlands)  in  January  1942,  and  in  a  Note  addressed  to  the  United 
Kingdom  Government  on  15  February  1943  ,  defined  her  pretensions  in  the  area 
south  of  6o°  South  as  covering  all  Antarctic  lands  and  dependencies  between 
longitudes  250  and  68°  34'  West.  This  westerly  limit  was  later  extended  by  a 
decree  of  2  September  1946  to  longitude  740  West.  (The  legal  position  is  further 
complicated  by  a  Chilean  claim  overlapping  in  part  the  Argentine  claim.  By 
Presidential  Decree  of  6  November  1940  the  Government  of  the  Republic  of 
Chile  declared  that  all  lands,  islands,  islets,  reefs  of  rocks,  glaciers  (pack  ice) 
already  known,  or  to  be  discovered,  and  their  respective  territorial  waters,  in  the 
sector  between  longitudes  530  and  90°  West,  constituted  the  Chilean  Antarctic  or 
Chilean  Antarctic  Territory). 

4.  The  legal  position  of  States  with  rights  of  or  claims  to  territorial  sovereignty 
in  the  area  to  which  the  Antarctic  Treaty  applies  is  affected  by  Article  IV.  This 
provides  that: 

T.  Nothing  contained  in  the  present  Treaty  shall  be  interpreted  as: 

(a)  a  renunciation  by  any  Contracting  Party  of  previously  asserted  rights 
of  or  claims  to  territorial  sovereignty  in  Antarctica; 

(b)  a  renunciation  or  diminution  by  any  Contracting  Party  of  any  basis 
of  claim  to  territorial  sovereignty  in  Antarctica  which  it  may  have 
whether  as  a  result  of  its  activities  or  those  of  its  nationals  in  Ant¬ 
arctica,  or  otherwise; 

(c)  prejudicing  the  position  of  any  Contracting  Party  as  regards  its 
recognition  or  non-recognition  of  any  other  State’s  right  of  or  claim 
or  basis  of  claim  to  territorial  sovereignty  in  Antarctica. 

2.  No  acts  or  activities  taking  place  while  the  present  Treaty  is  in  force  shall 
constitute  a  basis  for  asserting,  supporting  or  denying  a  claim  to  terri¬ 
torial  sovereignty  in  Antarctica  or  create  any  rights  of  sovereignty  in 
Antarctica.  No  new  claim,  or  enlargement  of  an  existing  claim,  to  terri¬ 
torial  sovereignty  in  Antarctica  shall  be  asserted  while  the  present  Treaty 
is  in  force.’ 

Thus,  in  accordance  with  paragraph  1  of  this  Article  the  positions  of  all  the 
parties  regarding  territorial  disputes  and  the  recognition  or  non-recognition  of 
claims  to  territorial  sovereignty  remain  as  they  were  prior  to  the  entry  into  force 
of  the  Antarctic  Treaty  and,  in  accordance  with  paragraph  2,  no  acts  or  activities 
of  the  parties  can  constitute  a  basis  for  changing  the  status-quo  ante  as  long  as  the 
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Treaty  remains  in  force.  In  addition  to  the  protection  given  by  the  Treaty  to 
the  United  Kingdom’s  position  in  the  British  Antarctic  Territory,  the  United 
Kingdom  has  continued  to  be  active  in  Antarctica,  primarily  through  the  agency 
of  the  British  Antarctic  Survey,  in  exercise  of  British  sovereignty  in  the  British 
Antarctic  Territory. 

5.  In  the  course  of  the  Falklands  conflict  Her  Majesty’s  Government  observed 
the  provisions  of  the  Antarctic  Treaty  prohibiting  any  measures  of  a  military 
nature  and  we  have  no  evidence  that  Argentina  did  not  do  likewise.  It  is  therefore 
fair  to  say  that,  in  the  present  context,  none  of  the  islands  and  territories  com¬ 
prising  the  British  Antarctic  Territory  was  or  is  involved  in  the  dispute. 

6.  In  accordance  with  Article  XII  of  the  Treaty  it  may  be  amended  at  any  time 
by  unanimous  agreement  of  the  Contracting  Parties  entitled  to  participate  in 
Antarctic  Treaty  Consultative  Meetings  (the  Consultative  Parties).  No  proposal 
for  amendment  has  yet  been  made.  In  accordance  with  the  same  Article  any  Con¬ 
sultative  Party  may,  after  23  June  1991,  request  a  Conference  of  all  Contracting 
Parties  to  review  the  operation  of  the  Treaty.  Any  modification  or  amendment 
approved  by  a  majority  of  the  Contracting  Parties  becomes  effective  only  when 
ratified  by  all  the  Consultative  Parties.  (Note:  The  present  Consultative  Parties 
are:  Argentina,  Australia,  Belgium,  Chile,  France,  Federal  Republic  of  Germany, 
Japan,  New  Zealand,  Norway,  Poland,  South  Africa,  USSR,  UK,  USA.  Other 
Contracting  Parties  which  have  acceded  to  the  Treaty  but  which  have  not  engaged 
in  ‘substantial  scientific  research  activity’  in  Antarctica  are  thus  not  Consultative 
Parties.)  (Parliamentary  Papers,  1982-3,  House  of  Commons,  Paper  31-i, 
PP-  3-4) 

In  reply  to  the  question  what  use  has  been  made  by  the  United 
Kingdom  Antarctic  Survey  of  inspection  rights  under  Article  VII  of  the 
Antarctic  Treaty  particularly  over  bases  under  foreign  jurisdiction  within 
the  British  quadrant,  the  Prime  Minister  replied: 

None.  Inspections  in  British  Antarctic  Territory  and  elsewhere  in  Antarctica 
have  been  conducted  by  Royal  Naval  personnel  nominated  as  inspectors  under 
the  treaty.  The  British  Antarctic  Survey  and  HMS  ‘Endurance’  have  oppor¬ 
tunities,  outside  the  inspection  provisions  of  the  treaty,  to  visit  foreign  scientific 
bases  in  British  Antarctic  Territory.  (H.C.  Debs.,  vol.  31,  Written  Answers,  cols. 
54-5:  8  November  1982) 

In  reply  to  the  further  question  whether  Her  Majesty’s  Government 
intend  either  to  support  the  continuance  of  the  Treaty  indefinitely  or  seek 
a  review  of  its  terms  in  1991,  the  Prime  Minister  wrote: 

We  are  satisfied  with  the  operation  of  the  Antarctic  treaty  to  date  and  will 
continue  to  support  it.  We  have  no  plans  to  call  for  a  review  of  its  terms  in  1991. 
(Ibid.,  col.  55) 

In  reply  to  the  further  question  whether  it  is  feasible  to  operate  a  mineral 
regime  in  Antarctica  without  modifying  the  terms  of  the  Antarctic  Treaty 
1959,  the  Prime  Minister  wrote: 

Yes.  Article  IX  of  the  treaty  provides  for  consultative  parties  to  consult  and 
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make  recommendations  to  the  Governments  ‘on  matters  of  common  interest 
pertaining  to  Antarctica’.  Negotiations  have  now  started  on  a  regime  for  minerals. 
We  envisage  that  such  a  regime  can  be  agreed  without  modifying  the  treaty. 
(Ibid.) 

In  reply  to  the  question  whether  steps  would  be  taken  to  remove  notices 
at  the  Argentinian  base  at  Esperanza  on  Hope  Bay,  Antarctic  Peninsula, 
British  Quadrant,  ‘which  proclaim  that  that  region  is  part  of  the  Argentine 
Republic’,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

Under  the  terms  of  article  IV  paragraph  2  of  the  Antarctic  treaty,  British 
sovereignty  in  the  Antarctic  is  not  impugned  by  the  notices  to  which  my  hon. 
Friend  refers.  There  is  therefore  no  requirement  for  us  to  remove  them.  (H.C. 
Debs.,  vol.  32,  Written  Answers,  col.  59$:  26  November  1982) 

In  the  course  of  replying  to  a  question,  the  Parliamentary  Under¬ 
secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

The  Antarctic  treaty  is  the  only  instrument  of  control  in  Antarctica.  Under 
the  Antarctic  treaty  it  is  required  that  all  States  occupying  scientific  stations 
in  Antarctica,  and  conducting  scientific  investigations  there,  should  on  an 
‘Exchange  of  Information’  basis  advise  other  States  of  their  investigations  and 
scientific  data  and  give  information  as  to  their  proposed  programmes  for  the 
coming  year,  plus  full  details  as  to  personnel  employed  on  the  station.  This  has  so 
far  been  adhered  to  by  all  States  with  scientific  stations  in  Antarctica. 

In  accordance  with  article  II  of  the  Antarctic  treaty,  Argentina,  like  other  con¬ 
tracting  parties,  operates  freely  in  Antarctica  for  purposes  of  scientific  investiga¬ 
tion.  (H.C.  Debs.,  vol.  31,  Written  Answers,  col.  1  ST-  10  November  1982) 

In  reply  to  a  question  asking  why  certain  Argentine  military  personnel 
were  allowed  to  remain  in  British  Antarctic  Territory,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

Relations  between  the  British  and  Argentine  Governments  in  the  Antarctic  are 
pursued  in  accordance  with  the  Antarctic  treaty  of  which  article  I  paragraph  2 
reads:  ‘The  present  Treaty  shall  not  prevent  the  use  of  military  personnel  or 
equipment  for  scientific  research  or  for  any  other  peaceful  purpose.’  We  have 
no  evidence  that  the  Argentine  military  personnel  to  which  my  hon.  Friend  refers 
are  there  for  other  than  peaceful  purposes  and,  therefore,  it  would  be  contrary 
to  the  Antarctic  treaty  for  us  to  remove  them.  (H.C.  Debs.,  vol.  34,  Written 
Answers,  col.  27:  13  December  1982) 


Part  Nine:  I.  A.  Seas,  waterways— territorial  sea — delimitation 

Introducing  a  debate  in  the  House  of  Lords  on  the  eighth  report  by  the 
Royal  Commission  on  Environmental  Pollution  (oil  pollution  of  the  sea), 
the  Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Trefgarne,  stated: 
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The  Government  agree  with  the  Royal  Commission  that  if  polluters  are  to  be 
deterred  it  is  important  to  ensure  that,  where  possible,  we  are  able  to  take  action 
ourselves  under  our  own  anti-pollution  legislation  .  .  .  [T]he  Government  have  set 
in  train  the  necessary  preparations  for  legislation  to  extend  our  territorial  limits 
from  three  to  1 2  miles,  and  we  hope  that  it  will  be  possible  to  introduce  legislation 
in  the  context  of  the  results  emerging  from  the  United  Nations  Law  of  the  Sea 
Conference.  (H.L.  Debs.,  vol.  427,  col.  1 165:  1  March  1982) 


In  reply  to  the  question  what  area  of  sea  around  the  Falkland  Islands 
is  protected  for  fishing  purposes,  and  what  agreements  have  been  made 
to  permit  vessels  of  other  nations  to  fish  therein,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

The  Falkland  Islands  have  a  3-mile  territorial  sea  over  which  they  have  inter 
alia  fishing  jurisdiction.  Other  nations  at  present  fish  outside  the  3-mile  limit 
which  are  high  seas;  and  there  are  thus  no  restrictions  on  fishing.  (H.C.  Debs.,  vol. 
22,  Written  Answers,  col.  109:  21  April  1982) 


In  reply  to  a  question,  the  Parliamentary  Lender-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote  that  the  Irish  Government 
had  not  objected  to  the  straight  baselines  drawn  around  the  coast  of  the 
United  Kingdom.  (H.C.  Debs.,  vol.  27,  Written  Answers,  col.  2ji:  12  July 
1982) 


In  the  course  of  a  debate  in  the  House  of  Lords  on  the  subject  of  the  Law 
of  the  Sea  Convention,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Belstead,  remarked: 

My  advice  is  that  an  extension  of  the  United  Kingdom  territorial  sea  from  three 
to  twelve  nautical  miles  will  depend  upon  international  practice  and  is  not  tied 
irrevocably  to  the  wording  of  the  convention.  Therefore,  we  can  consider  freely 
whether  it  is  right  that  the  United  Kingdom  should  do  it.  (H.L.  Debs.,  vol.  436, 
col.  1326:  2  December  1982) 


Part  Nine:  I.  B.  1.  Seas,  waterways — territorial  sea — legal  status — right  of 
innocent  passage 

(See  also  Part  Eight:  II.  A.  (p.  437),  above) 

In  the  course  of  a  statement  on  the  subject  of  the  Falkland  Islands,  the 
Prime  Minister  wrote: 

Port  Stanley  harbour  and  Port  Stanley  airfield,  together  with  the  three-mile 
territorial  sea  around  the  Falklands,  .  .  .  remain  closed  to  commercial  shipping  and 
aircraft  until  further  notice  for  reasons  of  safety.  (H.C.  Debs.,  vol.  28,  Written 
Answers,  col.  275:  22  July  1982) 
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In  the  course  of  a  statement  delivered  to  the  Law  of  the  Sea  Conference 
on  8  December  1982,  the  leader  of  the  United  Kingdom  delegation,  Mr. 
R.  Powell-Jones,  stated: 

.  .  .  many  of  the  Convention’s  provisions  are  a  restatement  or  codification  of 
existing  conventional  and  customary  international  law  and  state  practice.  Within 
this  category  are  the  Articles  concerning  the  right  of  innocent  passage  through  the 
territorial  sea  which  is  not  subject  to  prior  notification  or  authorization  by  the 
coastal  State.  (Text  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Nine:  III.  Seas,  waterways — internal  waters,  including  ports 
(See  also  Part  Eight:  II.  A.  (answer  of  22  March  1982),  above) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Department  of  Trade,  wrote: 

The  second  conference  on  Maritime  Safety  was  attended  by  representatives  of 
14  European  States,  the  Inter-Governmental  Maritime  Consultative  Organisa¬ 
tion  (IMCO),  the  International  Labour  Office  (ILO)  and  the  Commission  of  the 
European  Communities. 

Amongst  other  matters,  the  conference  reviewed  the  progress  made  since  the 
first  meeting  in  December  1980  on  the  acceptance,  approval  or  ratification  of  the 
several  international  conventions  relating  to  maritime  safety,  the  prevention 
of  pollution  and  living  and  working  conditions  on  board  ship.  It  was  noted  that 
a  number  of  States,  the  United  Kingdom  included,  had  now  adopted  all  the 
relevant  instruments  and  that  in  the  case  of  the  other  States  participating,  con¬ 
siderable  progress  had  been  made  towards  that  objective. 

The  main  achievement  of  the  conference,  however,  was  the  adoption  and 
signature  of  a  memorandum  of  understanding  on  port  State  control  establishing 
with  effect  from  1  July  1982,  a  harmonised  and  co-ordinated  system  for  the 
inspection  of  foreign  ships  calling  at  European  ports,  for  the  purpose  of  detecting 
those  which  fail  to  meet  the  standards  laid  down  in  international  conventions, 
securing  the  rectification  of  deficiencies  and  discouraging  the  operation  of  such 
vessels. 

In  approving  the  arrangements  on  behalf  of  Her  Majesty’s  Government,  I 
made  it  clear  that  we  would  be  ready  to  implement  the  new  system  immediately 
and  in  full  from  the  date  of  operation  and  that  we  expected  to  achieve  in  1982  a 
volume  of  inspections  very  close  to  the  total  prescribed  for  the  United  Kingdom 
by  the  memorandum,  even  though  formally  we  are  not  required  to  do  so  until  the 
end  of  an  initial  three  year  period.  (H.C.  Debs.,  vol.  17,  Written  Answers,  cols. 
12-13 :  1  February  1982) 

In  moving  the  second  reading  in  the  House  of  Lords  of  the  Merchant 
Shipping  (Liner  Conferences)  Bill,  designed  to  implement  the  Conven¬ 
tion  on  a  code  of  conduct  for  liner  conferences,  the  Government  spokes¬ 
man,  Lord  Lyell,  stated: 

It  remains  the  sovereign  right  of  any  country  to  exclude  from  its  ports  such 
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shipping  as  it  pleases.  The  exclusion  of  non-conference  lines  would  not  itself  be 
a  breach  of  the  code.  Countries,  both  party  to,  and  not  party  to  the  code,  might 
therefore  seek  to  exclude  non-conference  competition,  not  least  from  the  United 
Kingdom’s  own  trade  routes.  This  prospect  causes  great  concern  to  British  ship¬ 
pers,  because  they  foresee  themselves  being  deprived  of  choice  and  compelled  to 
use  conference  services  whatever  their  quality  and  at  whatever  price.  The  British 
Government  share  that  concern.  (H.L.  Debs.,  vol.  432,  col.  156:  29  June  1982) 


Part  Nine:  VII.  A.  1.  Seas,  waterways — the  high  seas — freedom  of  the  high 
seas — navigation 

(See  Part  Fourteen:  III.,  below,  for  material  on  the  Falklands  exclusion 
zones  and  protection  zone) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  would  be 
willing  to  take  advantage  of  the  right  of  self-defence  in  the  United  Nations 
Charter  and  intercept  a  vessel  carrying  French  weapons  to  Argentina,  the 
Secretary  of  State  for  Defence,  Mr.  John  Nott,  stated: 

Article  51  of  the  Charter  provides  for  self-defence  but  I  know  of  no  inter¬ 
national  legal  basis  for  intercepting  a  vessel  on  the  high  seas.  (H.C.  Debs.,  vol.  32, 
col.  583:  22  November  1982) 

Part  Nine:  VII.  A.  4.  Seas,  waterways — the  high  seas — freedom  of  the  high 
seas — right  of  overflight 

(See  Part  Fourteen:  III.,  below,  for  material  on  the  Falklands  exclusion 
zones  and  protection  zone) 

Part  Nine:  VII.  E.  Seas,  waterways — the  high  seas — piracy 

In  reply  to  a  question  about  the  suppression  of  piracy,  particularly  that 
committed  against  boat  people  in  the  Gulf  of  Thailand  and  elsewhere,  the 
Parliamentary  Under-Secretary  of  State  for  the  Armed  Forces,  Mr.  Jerry 
Wiggin,  stated  in  part: 

All  signatories  of  the  Geneva  convention  are  pledged  to  co-operate  to  the 
fullest  possible  extent  in  the  repression  of  piracy.  (H.C.  Debs.,  vol.  20,  col.  779: 
23  March  1982) 

Part  Nine:  VII.  H.  Seas,  waterways — the  high  seas — jurisdiction  over  ships 

(See  also  Part  Eight:  II.  D  (answer  of  12  October  1982),  and  Part  Nine: 
VII.  A.  1.,  above.  See  Part  Fourteen:  III.,  below,  for  material  on  the 
Falklands  maritime  exclusion  zone) 

In  the  course  of  replying  to  a  question,  the  Parliamentary  Under¬ 
secretary  of  State,  Department  of  Trade,  wrote: 

Responsibility  for  the  conduct  of  shipping  casualty  inquiries  rests  primarily 
with  flag-States.  (H.C.  Debs.,  vol.  16,  Written  Answers,  col.  156:  21  January  1982) 
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In  replying  to  a  question  about  vessels  requisitioned  from  trade  for 
service  in  the  Falkland  Islands  campaign,  the  Secretary  of  State  for 
Defence  wrote: 

All  ships  were  United  Kingdom  registered  except  the  MV  ‘Fort  Toronto’, 
which  was  registered  in  Bermuda  under  the  British  flag.  The  MV  ‘Stena  Inspec¬ 
tor’  was  changed  from  Swedish  to  Linked  Kingdom  registration  prior  to  being 
taken  up.  (H.C.  Debs.,  vol.  33,  Written  Answers,  col.  413:  6  December  1982) 


Part  Nine:  VIII.  Seas,  waterways — continental  shelf 

(See  also  Part  Three:  I.  C.  4.  (material  of  16  March  1982),  Part  Eight: 
II.  A.  (booklet,  The  Falkland  Islands — The  Facts  of  July  1982)  and  Part 
Eight:  II.  D.  (material  of  16  March  1982),  above;  and  Part  Twelve:  II.  G. 
1.  (written  answer  of  12  July  1982),  below) 

During  the  year,  as  in  past  years,  a  number  of  statutory  instruments 
were  issued  pursuant  to  the  Continental  Shelf  Act  1964  in  order  to  specify 
safety  zones  of  500  metres  radius  from  individual  offshore  installations  on 
the  United  Kingdom  continental  shelf.  These  Continental  Shelf  (Protec¬ 
tion  of  Installations)  Orders  prohibit  ships  from  entering  the  safety  zones 
without  the  consent  of  the  Secretary  of  State,  but  each  Order  then  contains 
the  following  provision: 

Nothing  in  paragraph  (1)  of  this  Article  shall  apply  to  prohibit  a  ship  from 
entering  a  safety  zone: 

{a)  in  connection  with  the  laying,  inspection,  testing,  repair,  alteration, 
renewal  or  removal  of  any  submarine  cable  or  pipe-line  in  or  near  that  safety 
zone; 

( b )  to  provide  services  for,  to  transport  persons  or  goods  to  or  from,  or  under 
the  authority  of  a  government  department  to  inspect,  an  offshore  installa¬ 
tion  in  that  safety  zone; 

( c )  if  it  is  a  ship  belonging  to  a  general  lighthouse  authority  and  it  enters  to 
perform  duties  relating  to  the  safety  of  navigation; 

(d)  when  carrying  out  movements  with  a  view  to  saving  or  attempting  to  save 
life  or  property; 

( e )  owing  to  stress  of  weather;  or 

(/)  when  in  distress. 

In  the  course  of  a  debate  in  a  Standing  Committee  of  the  House  of 
Commons  considering  the  Oil  and  Gas  (Enterprise)  Bill,  the  Minister 
of  State,  Department  of  Trade,  Mr.  Hamish  Gray,  stated: 

The  basis  in  international  law  for  the  establishment  of  safety  zones  in  areas 
of  the  high  seas  is  contained  in  article  5  of  the  continental  shelf  convention  of 
1958  .  .  . 

It  has  always  been  our  policy  to  create  safety  zones  where  the  need  to  protect 
installations  can  be  clearly  demonstrated  and  where  the  zone  does  not  result  in 
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unjustifiable  interference  with  other  users  of  the  sea,  such  as  fishermen  and 
mariners.  That  policy  is  fully  in  line  with  current  international  law.  All  permanent 
oil  and  gas  installations  on  the  United  Kingdom  Continental  Shelf  that  project 
above  the  surface  of  the  sea  are  protected  by  safety  zones.  In  addition,  over  the 
past  two  years  a  number  of  mobile  drilling  rigs  have  had  safety  zones  established 
around  them  while  they  were  on  location  for  drilling  purposes.  Certain  sub-sea 
installations  such  as  sub-sea  well-heads,  which  are  remote  from  primary  installa¬ 
tions,  are  also  protected. 

The  amendment  would  mean  that  every  installation  would  automatically  have 
to  be  protected  by  a  safety  zone,  even  where  there  was  no  danger  to  people, 
production  or  other  users  of  the  sea,  there  was  no  likelihood  of  pollution  or  there 
were  acceptable  forms  of  protection.  Examples  include  some  sea-bed  installations 
protected  by  hefty  steel  cages  or  concrete  domes,  abandoned  well-heads  or, 
perhaps,  installations  sited  within  the  jurisdiction  of  harbour  authorities.  As  I 
have  said  such  an  approach  would  go  beyond  the  LInited  Kingdom’s  rights  under 
international  law.  (H.C.  Debs.,  1981-2,  Standing  Committee  E,  cols.  962,  976-7: 
16  March  1982) 

Later  in  the  discussion,  Mr.  Gray  stated: 

...  In  the  past  18  months  my  Department  has  been  initiating  action  through  the 
courts  to  prosecute  United  Kingdom  offenders  for  infringing  safety  zones  on  the 
United  Kingdom  Continental  Shelf.  Three  cases  have  so  far  been  initiated,  all 
during  1981,  and  two  resulted  in  successful  prosecutions.  In  the  third  case  the 
prosecuting  authority  decided,  after  weighing  the  available  evidence,  that  no 
proceedings  should  be  taken  against  the  master  of  the  ship  concerned. 

The  three  prosecutions  were  all  in  1981.  The  first  successful  case  was  brought 
under  section  2  of  the  Continental  Shelf  Act  1964  by  the  [Director]  of  Public 
Prosecutions  against  the  owners  of  the  trawler  ‘Chudleigh’  at  Lowestoft  magis¬ 
trates  court.  In  response  to  a  guilty  plea,  the  magistrates  imposed  a  fine  of  £100, 
with  £35  costs. 

The  second  case  concerned  the  coastal  tanker  ‘Wadhurst’,  and  was  taken  at 
Ipswich  Crown  Court.  The  defendants  entered  a  plea  of  guilty.  The  owners  were 
fined  £1,000  and  the  master  £300.  The  majority  of  reported  infringements  are 
committed  by  foreign  vessels.  During  1981  seven  masters  were  prosecuted  by 
authorities  of  other  North  Sea  coastal  States  as  a  result  of  representations  made 
on  the  behalf  of  the  Department  of  Energy  through  diplomatic  channels.  (Ibid., 
cols.  979-80) 

Mr.  Gray  later  remarked: 

Article  5  of  the  convention  on  the  Continental  Shelf  allows  the  safety  zone  to 
extend  500m  from  the  installation  ‘measured  from  each  point  of  their  outer  edge.’ 
Article  60  of  the  United  Nations  Law  of  the  Sea  Conference  draft  convention 
provides  for  larger  zones  but  refers  to  ‘applicable  international  standards’.  It  also 
requires  that  larger  zones  be  authorised  by  such  standards  or  recommended  by  an 
organisation  such  as  IMCO. 

I  reiterate  that  all  safety  zones  created  to  date  on  the  United  Kingdom 
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Continental  Shelf  by  this  and  previous  Administrations  have  extended  from  each 
installation  at  a  radius  of  500m.  The  Government  have  taken  the  maximum  limits 
set  by  international  law. 

I  accept  that  there  could  just  conceivably  be  a  case  for  creating  safety  zones  of 
less  than  500m — perhaps  where  installations  may  be  sited  much  closer  to  the 
shore — but  I  find  the  argument  for  that  a  little  dubious.  I  cannot  envisage  that 
anything  less  than  500m  in  the  middle  of  the  North  Sea  would  provide  adequate 
protection  in  the  interests  of  safety.  Therefore,  I  see  no  reason  to  specify  a  lower 
limit.  I  prefer  to  retain  the  present  clause  that  enables  zones  to  extend  up  to  a 
maximum  of  500m  for  installations,  while  retaining  the  discretion  to  create 
smaller  zones  if  there  are  good  reasons  for  doing  so.  (Ibid.,  col.  1004) 

Referring  to  the  proposed  clause  of  the  Bill  dealing  with  safety  zones, 
Mr.  Gray  remarked: 

The  clause  will  enable  safety  zones  to  be  established  if  installations  are  placed 
in  tidal  and  territorial  waters.  Secondly,  it  will  enable  safety  zones  which  are  at 
present  cut  off  at  the  dividing  line  between  the  United  Kingdom  and  foreign 
sectors  of  the  Continental  Shelf  to  be  completed  by  extending  across  the  line.  The 
amendments  are  made  without  in  any  way  diminishing  the  current  safety  zone 
provisions.  The  extensions  proposed  here  are,  as  I  explained,  consistent  with  the 
relevant  international  law.  (Ibid.,  col.  1032) 


In  reply  to  the  question  whether  a  median  line  has  been  established 
between  Argentina  and  the  Falkland  Islands,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

As  a  geographical  fact,  there  is  of  course  already  a  median  line  between 
Argentina  and  the  Falkland  Islands.  But  no  agreement  has  been  reached  between 
the  United  Kingdom  and  Argentine  Governments  on  the  delimitation  of  the 
zones  within  which  each  enjoys  the  economic  rights  of  a  coastal  state  in  that  area. 
In  the  absence  of  an  agreed  boundary,  neither  party,  in  Her  Majesty’s  Govern¬ 
ment’s  view,  would  be  entitled  to  exercise  coastal  State  rights  beyond  the  median 
line.  (H.C.  Debs.,  vol.  21,  Written  Answers,  col.  482:  8  April  1982) 


In  reply  to  the  question  whether  there  are  licensing  arrangements  for 
exploration  for  oil  and  natural  gas  on  the  continental  shelf  of  the  Falkland 
Islands  in  both  the  Malvinas  Basin  and  the  Burdwood  Bank,  the  Minister 
of  State  wrote: 

Under  the  terms  of  the  Continental  Shelf  Convention  of  1958  and  the 
applicable  rules  of  international  law,  the  United  Kingdom  has  exclusive  juris¬ 
diction  over  the  exploration  and  exploitation  of  the  continental  shelf  areas 
adjacent  to  the  Falkland  Islands.  Certain  powers  to  licence  exploration  and 
exploitation  are  conferred  on  the  Governor  of  the  Falkland  Islands  under  the 
Falkland  Islands  (Continental  Shelf)  Order  in  Council  1950  and  the  Falkland 
Islands  Mining  (Mineral  Oil)  Regulations  of  1964.  (Ibid.) 
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Having  replied  that  Her  Majesty’s  Government  had  not  granted  any 
licences  for  oil  and  gas  exploration  in  offshore  areas  of  the  Falkland 
Islands,  the  Minister  of  State  was  asked  whether  the  Argentine  Govern¬ 
ment  had  granted  such  licences.  He  wrote: 

Not  as  far  as  we  are  aware.  However  in  1980,  the  Argentine  authorities  invited 
tenders  for  an  exploration  of  an  area  known  as  the  Magallanes  Este  block,  part  of 
which  lies  beyond  the  median  line  between  the  Falkland  Islands  and  Argentina. 
In  the  absence  of  an  agreement  of  a  delimitation  of  the  continental  shelf  between 
the  Falkland  Islands  and  Argentina  neither  country  would  be  entitled  to  exercise 
continental  shelf  rights  beyond  the  median  line.  We  protested  then  to  the 
Argentines  about  the  tender  and  made  our  position  known  to  the  oil  industry. 
(Ibid.,  col.  483 )  [See  UKMIL  1981,  pp.  474-5] 


In  reply  to  the  question  whether  a  200-mile  exploitation  zone  for 
minerals  would  be  declared  around  the  Falkland  Islands  and  depen¬ 
dencies,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

No.  The  Geneva  Convention  on  the  Continental  Shelf  1958  provides  that  the 
rights  of  a  coastal  State  over  its  continental  shelf  do  not  depend  on  any  express 
proclamation.  We  are  always  ready  to  consider  applications  from  oil  companies 
which  wish  to  undertake  exploration.  (H.C.  Debs.,  vol.  23,  Written  Answers,  col. 
34 :  4  May  1982) 


In  reply  to  the  question  what  will  be  the  effect  of  the  recently  negotiated 
convention  on  the  law  of  the  sea  on  the  territorial  and  continental  shelf 
limits  of  (a)  the  Argentine  and  (b)  the  Falkland  Islands  Dependencies,  the 
Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  draft  convention  recently  adopted  envisages  a  12  nautical  mile  territorial 
sea  as  a  maximum.  As  to  the  continental  shelf  insufficient  scientific  data  are  at 
present  available  for  the  establishment  of  precise  limits  under  the  convention  in 
areas  adjacent  to  Argentina  and  in  areas  adjacent  to  the  Falkland  Islands  and  its 
dependencies.  In  those  cases,  however,  the  limits  under  the  convention  would 
almost  certainly  extend  beyond  200  miles  in  a  number  of  places.  (H.C.  Debs.,  vol. 
24,  Written  Answers,  col.  79:  18  May  1982) 


On  24  June  1982  the  United  Kingdom  and  French  Governments  signed 
an  agreement  relating  to  the  delimitation  of  the  continental  shelf  in  the 
area  east  of  30  minutes  west  of  the  Greenwich  meridian.  Instruments  of 
ratification  have  not  yet  been  exchanged.  (Cmnd.  8658) 
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In  the  course  of  a  booklet,  The  Falkland  Islands — The  Facts  (revised 
edition  published  by  the  Foreign  and  Commonwealth  Office  in  July  1982), 
it  was  written: 

Argentina  also  asserts  that  she  has  rights  over  the  Falkland  Islands  because  they 
are  situated  on  her  continental  shelf.  This  is  a  complete  misconception.  Legally, 
rights  over  areas  of  continental  shelf  derive  from  sovereignty  over  the  land 
territory  to  which  the  continental  shelf  is  adjacent.  Thus  both  Argentina  and  the 
Falkland  Islands  have  their  own  continental  shelves,  (pp.  4-5) 


In  reply  to  the  question  whether  Her  Majesty’s  Government  will  seek  to 
ensure  in  negotiations  concerning  the  law  of  the  sea  convention  that  the 
United  Kingdom  will  not  relinquish  certain  rights,  including  her  claim 
to  mineral  rights,  in  relation  to  uninhabited  islands,  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

The  Law  of  the  Sea  convention  states  that  rocks  which  cannot  sustain  human 
habitation  or  economic  life  of  their  own  shall  have  no  exclusive  economic  zone  or 
continental  shelf.  During  the  negotiations  on  the  convention  we  and  some  other 
delegations  sought  unsuccessfully  to  delete  this  provision.  In  deciding  our 
attitude  to  the  convention  we  shall  be  examining  the  implications  of  this  and  other 
provisions  of  the  convention  for  United  Kingdom  interests,  including  mineral 
rights.  (H.C.  Debs.,  vol.  27,  Written  Answers,  col.  130:  7  July  1982) 


In  reply  to  the  question  whether  the  Irish  Government  designated  any 
areas  of  continental  shelf  prior  to  1977  which  are  now  considered  by  Her 
Majesty’s  Government  to  fall  within  their  jurisdiction;  if  he  will  specify 
those  areas;  and  whether  any  protest  has  been  made  by  Her  Majesty’s 
Government,  the  Parliamentary  Under-Secretary  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

The  area  designated  by  the  Republic  of  Ireland  in  1977  is  the  only  area  which 
overlaps  an  area  designated  by  Her  Majesty-in-Council  pursuant  to  the  Con¬ 
tinental  Shelf  Act  1964.  However,  substantial  areas  designated  by  the  Republic  of 
Ireland  prior  to  1977  cut  across  areas  which  would  fall  to  the  United  Kingdom  on 
a  delimitation  of  the  continental  shelf  by  means  of  the  median  line.  Her  Majesty’s 
Government  have  protested  against  all  such  encroachments.  (H.C.  Debs.,  vol.  27, 
Written  Answers,  col.  27T:  12  July  1982) 


In  reply  to  the  question  whether  Her  Majesty’s  Government  consider 
that  the  Rockall-Faroes  plateau  is  in  the  natural  prolongation  of  the 
British  mainland,  the  Parliamentary  Under-Secretary  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

Her  Majesty’s  Government  consider  that  the  United  Kingdom  has  a  valid  claim 
to  the  area  known  as  the  Rockall  plateau  on  the  basis  of  the  criterion  of  natural 
prolongation.  (H.C.  Debs.,  vol.  27,  Written  Answers,  col.  272:  12  July  1982) 
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In  reply  to  the  question  which  States  neighbouring  the  United 
Kingdom  have,  and  have  not,  accepted  Her  Majesty’s  Government’s 
proposal  for  the  delineation  of  the  continental  shelf  as  between  them  and 
the  United  Kingdom  on  the  basis  of  the  median  lines  and  what  further 
approaches  have  been  made  since  1965,  the  Parliamentary  Under¬ 
secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

Agreements  delimiting  the  continental  shelf  on  the  basis  of  equidistance  have 
been  concluded  with  Norway,  Denmark,  the  Federal  Republic  of  Germany  and 
the  Netherlands.  Agreement  has  also  been  reached  in  principle  with  Belgium. 
The  delimitation  between  the  United  Kingdom  and  France  of  the  continental 
shelf  in  the  Channel  west  of  o  degrees  30  minutes  west  and  the  south-west 
approaches  was  laid  down  by  a  court  of  arbitration  which  gave  its  decisions  in  June 
1977  and  March  1978.  The  court  was  not  asked  to  determine  the  eastern  part 
of  the  boundary  because  the  parties  were  already  agreed  in  principle  that  the 
boundary  would  be  the  median  line.  An  agreement  with  France  for  this  purpose 
was  signed  on  24  June  and  will  be  laid  before  Parliament  in  the  usual  way. 
Negotiations  are  in  train  for  the  submission  to  arbitration  of  the  delimitation 
of  the  boundary  with  the  Republic  of  Ireland.  (H.C.  Debs.,  vol.  28,  Written 
Answers,  col.  94:  20  July  1982) 


The  Foreign  and  Commonwealth  Office  submitted  to  the  Foreign 
Affairs  Committee  of  the  House  of  Commons  a  memorandum,  dated 
13  October  1982,  on  the  subject  of  the  Falkland  Islands  in  answer  to 
questions  posed  by  the  Committee.  In  the  course  of  the  memorandum 
it  was  stated: 


Question  2 

The  Falklands  (though  not  the  Dependencies)  lie  on  the  continental  shelf  of  the 
South  American  continent.  What  is  the  legal  position  with  regard  to  the  boundary 
line  between  the  continental  shelves  of  Argentina  and  the  Falklands,  especially  as 
this  affects  exploitation  of  sea-bed  resources? 

1 .  There  has  been  no  agreement  between  the  United  Kingdom  and  Argentina 
about  the  continental  shelf  boundary  line  between  the  Falkland  Islands  and 
Argentina,  each  of  which  separately  generates  its  own  continental  shelf.  Such 
a  boundary  line  would  divide  the  areas  within  which  each  state  would  enjoy 
sovereign  rights  for  the  exploitation  of  seabed  resources. 

2.  The  United  Kingdom  position  starts  from  the  Convention  on  the  Con¬ 
tinental  Shelf  which  resulted  from  the  UN  Conference  on  the  Law  of  the  Sea  of 
1958,  to  which  the  United  Kingdom  and  a  large  number  of  other  states  are  parties. 
Article  6(1)  of  that  Convention  says: 

‘Where  the  same  continental  shelf  is  adjacent  to  the  territories  of  two  or 
more  States  whose  coasts  are  opposite  each  other,  the  boundary  of  the  con¬ 
tinental  shelf  appertaining  to  such  States  shall  be  determined  by  agreement 
between  them.  In  the  absence  of  agreement,  and  unless  another  boundary 
line  is  justified  by  special  circumstances,  the  boundary  is  the  median  line, 
every  point  of  which  is  equidistant  from  the  nearest  points  of  the  baselines 
from  which  the  breadth  of  the  territorial  sea  of  each  State  is  measured.’ 
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The  United  Kingdom  considers  that,  in  the  absence  of  an  agreed  boundary, 
neither  State  would  be  entitled  to  exercise  the  rights  of  a  coastal  state  beyond  the 
median  line. 

3.  Argentina,  however,  is  not  a  party  to  the  Convention  on  the  Continental 
Shelf  (1958);  the  International  Court  of  Justice  in  the  North  Sea  continental  shelf 
cases  in  1 969  held  that  the  rules  contained  in  Article  6  of  that  Convention  were  not 
binding  on  the  Federal  Republic  of  Germany,  which  was,  like  Argentina,  not  a 
party  to  the  Convention.  Argentina  has  shown,  in  general,  no  willingness  to  accept 
median  lines  as  the  appropriate  boundary  in  principle  for  the  delimitation  of 
offshore  areas.  ( Parliamentary  Papers,  1982-3,  House  of  Commons,  Paper  3  1  -i, 
PP- 2-3) 

In  the  course  of  a  statement  made  to  the  Law  of  the  Sea  Conference  on 
8  December  1982,  the  leader  of  the  United  Kingdom  delegation,  Mr.  R. 
Powell-Jones,  stated: 

Other  provisions  make  more  precise  what  is  inherent  or  implicit  in  existing 
international  law.  They  manifest  concepts  which  have  emerged  over  the  past  25 
years.  A  particular  case  is  the  definition  of  the  extent  of  the  continental  shelf.  In 
my  delegation’s  view,  Article  76  accurately  reflects  the  evolution  and  develop¬ 
ment  of  the  concept.  We  believe  that  the  attempts  which  have  been  made  to 
introduce  additional  scientific  requirements  to  the  definition  of  the  continental 
shelf  in  that  Article  are  misconceived.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office) 


Part  Nine:  IX.  Seas,  waterways — exclusive  fishery  zone 

In  reply  to  a  question  on  the  E.E.C.  common  fisheries  policy,  the 
Secretary  of  State  for  Scotland,  Mr.  George  Younger,  stated  in  part: 

Our  objectives  remain  to  provide  for  a  broadly  exclusive  12-mile  zone,  taking 
account  of  some  essential  historic  rights  of  other  countries,  and  further  measures 
of  preference  to  protect  coastal  communities  that  depend  heavily  on  fishing.  (H.C. 
Debs.,  vol.  16,  col.  871:  27  January  1982) 


In  reply  to  the  question  whether  a  200-mile  exclusive  fishing  zone 
existed  around  the  Falkland  Islands  and  dependencies,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

No,  but  we  shall  continue  to  keep  under  review  the  question  of  extending 
dependent  territory  fishing  zones,  including  those  of  the  Falkland  Islands  and 
their  dependencies,  to  200  miles.  (H.C.  Debs.,  vol.  23,  Written  Answers,  col.  33: 
4  May  1982) 

In  reply  to  the  question  whether  any  representation  has  been  received 
by  Her  Majesty’s  Government  from  a  foreign  Government  since  May 
1 979  against  the  200-mile  exclusive  British  fishery  zone,  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 
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The  Danish  Government  stated  in  a  Note  Verbale  in  April  1981  that  it  did  not 
consider  the  United  Kingdom  to  be  entitled  to  establish  wide  maritime  zones 
measured  from  Rockall.  (H.C.  Debs.,  vol.  27,  Written  Answers,  col.  2ji\  12  July 
1982) 

In  a  letter  dated  20  August  1982  addressed  to  the  President  of  the 
Security  Council,  the  United  Kingdom  Permanent  Representative,  Sir 
John  Thomson,  wrote: 

I  have  the  honour  to  inform  you  that  the  account  given  in  the  note  of  1 3  August 
1982  from  the  Charge  d’affaires  a.i.  of  the  Permanent  Mission  of  Argentina 
concerning  certain  incidents  involving  Argentine  fishing  vessels  in  the  vicinity 
of  the  Falkland  Islands  (S/ 15361)  is  inaccurate. 

Encounters  have  indeed  taken  place  in  the  period  in  question  between  British 
forces  and  Argentine  fishing  boats,  involving  principally  the  identification  by  the 
British  forces  of  the  vessels  in  question  and  of  their  purpose,  but  the  details  of 
these  encounters  do  not  match  the  statements  in  the  Argentine  letter.  The  facts 
are  as  follows.  On  one  occasion  (on  5  August)  an  Argentine  fishing  boat  (the 
Harengus )  was  found  well  within  the  150-mile  protection  zone  notified  to  the 
Security  Council  in  Mr.  Whyte’s  letter  of  22  July  1982  (S/ 15307).  On  this  occasion 
the  Harengus  left  the  protection  zone  without  protest  after  it  had  been  ascertained 
that  she  was  claiming  to  visit  traditional  Argentine  fishing  grounds,  but  that  such 
traditional  fishing  grounds  did  not  exist  in  the  area.  On  7  August  the  Harengus  was 
found  just  outside  the  protection  zone  and  changed  course  sharply  after  being 
overflown  by  a  helicopter  from  HMS  Danae.  She  withdrew.  On  the  night  of 
9/10  August  the  AP  III  was  found  just  outside  the  protection  zone.  HMS 
Birmingham  asked  her  for  identification.  This  was  given  and  the  boat  went  on  to 
Ushuaia.  On  the  night  of  10/1 1  August  the  Usurbil  was  seen  just  outside  the  pro¬ 
tection  zone  by  HMS  Diomede  and  asked  to  stay  clear.  On  none  of  these  occasions 
was  there  any  threat  or  use  of  force  by  British  naval  vessels.  It  was  however  clear 
that  neither  the  Harengus  nor  the  other  fishing  vessels  in  question  had  taken  heed 
of  the  request  communicated  in  Mr.  Whyte’s  letter  of  22  July  not  to  enter  the 
protection  zone  unless  by  prior  agreement  with  the  British  Government.  I  am 
instructed  therefore  strongly  to  urge  that  the  British  Government’s  request 
should  be  observed,  in  order  (as  was  stated  in  the  letter  of  22  July)  to  minimize  the 
risk  of  misunderstandings  or  inadvertent  clashes. 

The  Argentine  letter  also  claims  that  the  United  Kingdom  seeks  to  interfere 
with  the  exploitation  of  the  natural  resources  in  areas  which  are  subject  to 
Argentina’s  jurisdiction.  The  Government  of  Argentina  is  however  well  aware 
that  the  United  Kingdom  has  never  accepted  any  Argentine  claim  to  fisheries  or 
continental  shelf  jurisdiction  beyond  the  median  line  between  the  Falkland 
Islands  and  Argentina,  and  that  the  United  Kingdom  Government  have  on 
repeated  occasions  reserved  the  rights  of  the  Falkland  Islands  over  their  own 
maritime  resources  under  international  law.  There  is  accordingly  no  basis  for  the 
allegation  that  the  United  Kingdom  has  sought  to  interfere  with  legitimate 
Argentine  jurisdiction  over  maritime  resources.  (S/15369) 

In  reply  to  the  question  what  historic  rights  have  been  recognized  and 
for  what  species  on  (a)  the  coast  from  Flamborough  to  Hornsea,  (b)  the 
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coast  from  Hornsea  to  Spurn,  (c)  the  Lincolnshire  coast,  the  Minister  of 
State,  Ministry  of  Agriculture,  Fisheries  and  Food,  wrote: 

In  relation  to  the  arrangements  envisaged  for  the  period  after  1  J anuary  1983... 
in  the  6  to  12-mile  belt  in  the  stretch  of  coast  referred  to  .  .  .  rights  would  be 
available  only  for  herring  fishing  by  French  vessels  between  Flamborough  Head 
and  Spurn  Head.  (H.C.  Debs.,  vol.  31,  Written  Answers,  col.  237:  11  November 
1982) 


In  the  course  of  a  debate  on  the  subject  of  fisheries,  the  Minister  of 
Agriculture,  Fisheries  and  Food,  Mr.  Walker,  remarked: 

.  .  .  we  secured  agreement  on  30  May  1980  that  article  103  of  the  Treaty  of 
Accession — which  allows  for  access  limitation  to  follow  those  set  out  in  articles 
100  and  101  — would  be  applied  consistently,  and  particularly  with  annex  7  of  The 
Hague  agreements,  which  speak  of  the  need  to  regulate  fishing  activity  in  a  coastal 
belt.  The  theoretical  possibility  of  equal  access  from  1  January  1983  has  therefore 
been  overtaken  by  the  agreement  of  the  Council  to  take  action  to  protect  coastal 
fisheries  from  that  date.  (H.C.  Debs.,  vol.  34,  col.  956:  21  December  1982) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  same  subject,  the 
Minister  of  State,  Ministry  of  Agriculture,  Fisheries  and  Food,  said: 

.  .  .  if,  in  fact,  the  common  fisheries  policy  as  we  would  hope  to  see  it  does  not  come 
into  operation  by  January  1st,  then  there  will  be  national  measures.  Under  these 
national  measures  the  Danish  fishermen  may  not  fish  within  12  miles  of  British 
shores,  and,  if  they  do  so,  we  will  see  that  those  waters  are  appropriately  protected. 
(H.L.  Debs.,  vol.  437,  col.  1132:  22  December  1982) 


Part  Nine:  X.  Seas,  waterways — exclusive  economic  zone 

(See  Part  Nine:  VIII.  (written  answer  of  7  July  1982),  above) 


Part  Nine:  XII.  Seas,  waterways — bed  of  the  sea  beyond  tiational  juris¬ 
diction 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Her  Majesty’s  Government  have  entered  into  negotiations  with  the  Govern¬ 
ments  of  the  United  States  of  America,  the  Federal  Republic  of  Germany,  France 
and  other  countries  with  a  view  to  adopting  certain  common  procedures  to 
facilitate  designating  them  as  reciprocating  countries  as  envisaged  in  section  3(1) 
of  the  Deep  Sea  Mining  (Temporary  Provisions)  Act  1981.  I  will  inform  the 
House  if  an  agreement  is  reached.  (H.C.  Debs.,  vol.  18,  Written  Answers,  col.  i8\ 
15  February  1982) 
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In  reply  to  the  question  which  States  have  either  passed  laws  or  have 
draft  proposals  entitling  their  nationals  through  licensing  to  search  for  and 
exploit  sea  bed  minerals,  the  Parliamentary  Under-Secretary  of  State  for 
Industry  wrote: 

Five  States,  the  United  States  of  America,  the  Federal  Republic  of  Germany, 
France,  the  USSR  and  the  LTnited  Kingdom  have  passed  laws  to  establish  licens¬ 
ing  arrangements  for  exploration  for,  and  production  of,  minerals  from  the  sea 
bed  beyond  the  limits  of  national  jurisdiction.  No  other  countries  have  published 
draft  proposals  but  I  understand  that  Italy  and  Belgium,  at  least,  may  also  be 
considering  the  introduction  of  similar  laws.  (H.C.  Debs.,  vol.  22,  Written 
Answers,  col.  T77:  26  April  1982) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Lord  Belstead,  stated: 

I  am  aware  that  the  countries  which  the  noble  Lord  mentioned  have  passed 
legislation,  as  have  we;  we  have  passed  the  Deep  Sea  Mining  (Temporary  Pro¬ 
visions)  Act  1981.  Having  said  that,  we  do  not  accept  that  interim  national 
legislation  or  any  agreements  concerning  interim  arrangements  made  with  other 
countries  having  similar  legislation  are  contrary  to  international  law.  I  am  advised 
that  the  legislation  we  have  enacted  and  any  agreement  which  is  reached  with 
other  countries  also  having  deep  sea  mining  legislation  would  not  challenge  the 
principle  that  the  mineral  resources  of  the  deep  sea  bed  are  the  common  heritage 
of  mankind.  (H.L.  Debs.,  vol.  429,  col.  1 158:  5  May  1982) 


In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State  for 
Industry  wrote: 

The  deep  sea  mining  laws  of  the  United  Kingdom,  the  Federal  Republic  of 
Germany  and  France,  as  well  as  that  of  the  USSR,  are  explicitly  designed  to  be 
interim  measures  pending  entry  into  force  for  the  state  concerned  of  an  inter¬ 
national  convention  on  the  law  of  the  sea.  If  and  when  the  convention  enters  into 
force  for  the  United  Kingdom,  the  Deep  Sea  Mining  (Temporary  Provisions)  Act 
1981  will  be  repealed,  as  provided  in  section  18  of  that  Act.  The  provisions  of  the 
convention  would  then  supersede  it.  (H.C.  Debs.,  vol.  24,  Written  Answers,  col. 
23:  17  May  1982) 


On  2  September  1982,  the  United  Kingdom  signed  an  Agreement  with 
the  United  States  of  America,  France  and  the  Federal  Republic  of 
Germany  concerning  Interim  Arrangements  relating  to  Polymetallic 
Nodules  of  the  Deep  Sea  Bed.  The  Agreement,  which  entered  into  force 
on  signature,  is  intended,  in  the  terms  of  its  Article  1,  ‘to  facilitate  the 
identification  and  resolution  of  conflicts  which  may  arise  from  the  filing 
and  processing  of  applications  for  authorizations  made  by  Pre-Enactment 
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Explorers  (PEEs)  on  or  before  March  12,1 982  under  legislation  in  respect 
of  deep  sea  bed  operations  enacted  by  any  of  the  Parties.’  The  preamble  to 
the  Agreement  reads: 

The  Parties  to  this  Agreement: 

Having  regard  to  investments  made  in  exploration,  research  and  other  pioneer 
activities  relating  to  the  polymetallic  nodules  of  the  deep  sea  bed; 

Noting  the  adoption  by  the  Third  United  Nations  Conference  on  the  Law  of 
the  Sea  of  a  Convention  on  the  Law  of  the  Sea  and  of  a  Resolution  Governing 
Preparatory  Investment  in  Pioneer  Activities  Relating  to  Polymetallic  Nodules 
prior  to  the  entry  into  force  of  the  Convention  on  the  Law  of  the  Sea,  and  the 
provision  of  that  Resolution  concerning  resolution  of  conflicts  among  pioneer 
operators; 

Recalling  the  interim  character  of  legislation  with  respect  to  deep  sea  bed 
operations  enacted  by  certain  Parties; 

Desiring  to  make  appropriate  provisions  for  avoiding  overlaps  in  the  areas 
claimed  for  future  pioneer  activities  in  the  deep  sea  bed  and  to  ensure  that,  during 
the  interim  period,  such  activities  are  carried  out  in  an  orderly  and  peaceful 
manner; 

Emphasizing  that  this  Agreement  is  without  prejudice  to  the  decisions  of  the 
Parties  with  respect  to  the  Convention  on  the  Law  of  the  Sea  adopted  by  the  Third 
United  Nations  Conference  on  the  Law  of  the  Sea; 

Desiring  also  to  avoid  any  discrimination  among  Parties  in  the  implementation 
of  this  Agreement; 

Desiring  further  to  insure  that  adequate  areas  containing  polymetallic  nodules 
remain  available  for  operations  by  other  states  and  entities  in  conformity  with 
international  law; 

Have  agreed  as  follows: 

( United  Kingdom  Treaty  Series ,  No.  46  (1982)  (Cmnd.  8685)) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

An  agreement  concerning  interim  arrangements  relating  to  polymetallic 
nodules  of  the  deep  sea  bed,  the  main  purpose  of  which  is  to  encourage  applicants 
to  resolve  overlapping  claims  for  such  exploration  sites  by  voluntary  procedures, 
was  signed  in  Washington  on  2  September  by  the  United  Kingdom,  the  United 
States  of  America,  France  and  the  Federal  Republic  of  Germany.  (H.C.  Debs., 
vol.  32,  Written  Answers,  col.  579:  24  November  1982) 


In  reply  to  the  question  whether  the  United  Kingdom  and  other 
countries  were  about  to  go  ahead  with  the  exploitation  of  the  sea  bed, 
pending  any  arrangement  which  might  subsequently  be  concluded  in  the 
Law  of  the  Sea  Conference,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Lord  Belstead,  stated: 

.  .  .  we,  the  United  States,  the  Federal  Republic  of  Germany  and  France  are 
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encouraging  our  companies  to  resolve  any  disagreement  which  they  may  have  as 
a  result  of  the  overlapping  of  prospective  exploration  sites  by  means  of  private 
negotiation  and  arbitration  procedures.  But  there  is  nothing  in  this  arrangement 
which  conflicts  with  the  convention  or  any  resolution  of  the  conference.  I  assure 
the  noble  Lord  that  it  does  not  in  any  way  prejudice  the  decision  which  the  United 
Kingdom  Government  must  take  about  the  signature  of  the  convention.  (H.L. 
Debs.,  vol.  434,  col.  819:  13  October  1982) 

The  Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  Mr. 
Malcolm  Rifkind,  made  the  following  statement  in  the  House  of  Commons: 

The  United  Nations  convention  on  the  law  of  the  sea  will  be  opened  for 
signature  in  Jamaica  on  10  December,  and  will  remain  open  for  signature  for  two 
years  thereafter.  The  convention  deals  with  many  aspects  of  the  law  of  the  sea. 
Some  provisions  are  a  re-statement  or  codification  of  existing  international  law; 
some  provisions  seek  to  make  new  law.  Parts  of  the  convention,  for  example,  those 
relating  to  navigation,  the  Continental  Shelf  and  pollution  are  helpful,  but  the 
provisions  relating  to  deep  seabed  mining  including  the  transfer  of  technology  are 
not  acceptable.  They  are  based  on  undesirable  regulatory  principles  and  could 
constitute  unsatisfactory  precedents.  A  number  of  our  friends  and  allies  share  our 
misgivings  on  those  points.  We  need  to  obtain  satisfactory  improvements  in  the 
deep  sea  mining  regime  and  will  therefore  explore  the  prospects  with  interested 
States.  As  the  convention  is  open  for  signature  for  two  years,  there  is  ample  time 
for  revision  before  taking  a  final  decision.  It  is  our  wish  that  there  should  be 
generally  agreed  provisions  for  regulating  marine  matters  and  we  wish  to  continue 
to  work  with  the  international  community  to  achieve  that. 

I  should  emphasise  to  the  House  that  we  could  not  participate  in  a  seabed 
regime  on  the  present  terms,  and  for  that  reason  we  could  not  ratify  the  con¬ 
vention  unless  the  provisions  for  the  deep  sea  mining  regime  become  satisfactory. 
(H.C.  Debs.,  vol.  33,  col.  410:  2  December  1982) 

In  the  course  of  a  statement  made  to  the  Law  of  the  Sea  Conference  on 
8  December  1982,  the  leader  of  the  United  Kingdom  delegation,  Mr.  R. 
Powell-Jones,  referred  to  provisions  which  codify  and  provisions  which 
make  the  law  more  explicit.  He  continued: 

There  is  also  .  .  .  the  third  category  of  provisions  in  the  Convention  which  are 
new,  indeed  unique.  The  most  obvious  examples  are  those  which  seek  to  make 
new  law  which  would  give  obligatory  effect  for  participants  in  the  Convention 
to  the  idea  of  the  common  heritage  of  mankind  set  out  in  General  Assembly 
resolutions  on  the  exploitation  of  the  deep  sea  bed  beyond  national  jurisdiction. 
(Text  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Nine:  XIV.  Seas,  waterways — international  regime  of  the  sea  in  general 

In  reply  to  questions,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Lord  Belstead,  stated: 

.  .  .  the  Conference  adopted  the  draft  Convention  on  the  Law  of  the  Sea  and 
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related  documents  at  the  end  of  its  Eleventh  Session  in  New  York  on  30th  April. 
Unfortunately,  it  was  not  possible,  despite  intensive  efforts  in  which  the  United 
Kingdom  participated,  to  reach  a  consensus  on  the  deep  sea  mining  provisions 
and  the  texts  were  therefore  put  to  a  vote.  One  hundred  and  thirty  countries  voted 
in  favour  of  the  Convention,  four  opposed  it  and  17  abstained,  including  six 
members  of  the  European  Community  and  most  members  of  the  Eastern  Euro¬ 
pean  Group.  The  United  Kingdom  delegation  abstained,  in  keeping  with  our 
long-held  view  that,  to  be  of  maximum  value,  the  convention  should  be  generally 
accepted.  (H.L.  Debs.,  vol.  429,  col.  1156:  5  May  1982) 

...  I  do  not  agree  .  .  .  that  this  is  a  disastrous  outcome.  We  are  now  in  the  position 
where  a  text  has  been  adopted.  The  convention  will  be  open  for  signature  in  the 
autumn,  and  then  for  ratification  afterwards.  We  shall  be  looking  very  carefully  at 
the  texts  to  see  what  line  the  United  Kingdom  should  follow  in  the  future.  So  far 
as  the  merits  of  the  convention  are  concerned,  although  consensus  could  not  be 
achieved  on  the  deep  sea  mining  texts,  the  convention  does  contain  a  number  of 
provisions  which  could  be  of  benefit  to  us.  (Ibid.) 

I  agree  .  .  .  that  there  are  aspects  of  the  convention  as  it  stands  which  are  very 
much  of  interest  to  Her  Majesty’s  Government.  In  addition  to  provisions  about 
the  continental  shelf  and  the  right  of  navigation,  there  are  indeed  environmental 
provisions  relating,  for  instance,  to  the  rights  of  coastal  states  to  take  action  against 
people  who  pollute,  and  provisions  for  the  conduct  of  marine  scientific  research. 
(Ibid.,  col.  1 1 57;  see  also  H.C.  Debs.,  vol.  24,  Written  Answers,  col.  204 :  21  May 
1982) 

The  leader  of  the  United  Kingdom  delegation  to  the  Law  of  the  Sea 
Conference,  Mr.  J.  E.  Powell-Jones,  made  the  following  statement  in 
explanation  of  the  delegation’s  abstention  on  the  vote  on  30  April  1982 
to  adopt  the  Law  of  the  Sea  Convention: 

It  has  long  been  a  major  objective  of  the  United  Kingdom  that  the  Conference 
should  end  with  the  adoption  by  consensus  of  a  Convention  which  had  obtained 
general  agreement. 

During  the  current  session  and  indeed  over  the  past  year  we  have  been  par¬ 
ticularly  concerned  that  sufficient  flexibility  should  be  shown  on  all  sides  to  make 
possible  agreement  on  outstanding  issues  and  other  problems  particularly 
concerning  Part  XI  which  cause  concern  to  certain  delegations. 

It  must  be  a  matter  of  great  regret  that  these  objectives  have  proved  unattain¬ 
able.  Adoption  of  a  Convention  without  a  consensus  is  not  the  outcome  for  which 
we  had  worked  and  hoped.  The  United  Kingdom  delegation  has  therefore  been 
obliged  to  abstain  in  the  vote  on  adoption.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office) 

The  leader  of  the  United  Kingdom  delegation  to  the  Law  of  the  Sea 
Conference,  Mr.  J.  E.  Powell-Jones,  stated  in  part  at  the  final  session  of  the 
Conference  on  8  December  1982: 

The  Third  United  Nations  Conference  on  the  Law  of  the  Sea  which  is  now 
approaching  its  conclusion  has  constituted  a  very  important  part,  but  still  only 
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a  part,  of  a  historical  effort  by  the  International  Community  which  goes  back  to 
the  1930’s  if  not  before.  The  four  conventions  drawn  up  by  the  first  United 
Nations  Conference  in  1958  represented  an  important  achievement.  This  third 
Conference  has  been  more  ambitious  in  its  endeavour  to  reach  agreement  on 
virtually  every  aspect  of  maritime  and  coastal  activity. 

The  objectives  of  the  L^nited  Kingdom  delegation  at  this  Conference  were  set 
out  in  a  statement  by  the  then  Leader  of  the  United  Kingdom  delegation  at  the 
session  in  Caracas  in  July  1974.  These  objectives  have  not  changed  to  any  sig¬ 
nificant  extent  over  the  intervening  years.  Many  of  them  are  shared  by  the  majority 
if  not  all  the  other  delegations  which  have  participated  in  the  Conference  includ¬ 
ing  freedoms  of  navigation  and  overflight,  preservation  of  the  right  of  innocent 
passage,  the  protection  and  development  of  the  fishing  industry,  the  establish¬ 
ment  of  effective  conservation  measures  and  a  regime  for  scientific  research  in  the 
oceans  which  serve  the  interests  of  all  countries.  The  over-riding  concern  of  the 
United  Kingdom  as  was  stated  in  the  speech  of  1 974  was  and  has  remained  ‘to  seek 
a  new  Convention  which  would  be  generally  acceptable  to  all  States’. 

Mr.  Powell-Jones  also  stated: 

Much  in  the  Convention  is  valuable  and  generally  acceptable.  But  it  is 
unfortunately  the  case  that,  despite  the  years  of  effort,  the  Conference  was  not  able 
to  achieve  consensus  on  the  Convention.  The  explanation  of  this  disappointing 
outcome  is  to  be  found  mainly  though  not  exclusively  in  Part  XI  of  the  Conven¬ 
tion  and  the  related  annexes,  though  some  States  have  decided  not  to  participate 
in  the  Convention  on  other  grounds. 

In  consequence,  we  have  to  contemplate  that  the  Convention  may  come  into 
force  without  enjoying  general  acceptance.  In  that  event  the  legal  position  would 
be  complicated.  With  regard  to  those  provisions  which  express,  codify  or  clarify 
existing  law,  the  substantive  norms  which  govern  behaviour  and  define  rights  and 
duties  will  be  the  same  both  for  parties  and  for  non-parties  even  though  the  source 
of  the  norms,  which  is  the  basis  of  States’  obligations,  may  differ.  The  legal 
position  may  be  compared  with  the  Vienna  Convention  on  the  Law  of  Treaties 
which  has  been  signed  by  some  45  and  ratified  by  some  40  States,  but  which  in 
many  respects  restates  customary  law.  On  the  other  hand  with  regard  to  those 
provisions  which  seek  to  make  new  law,  the  parties  to  the  Convention  will  assume 
amongst  themselves  a  new  contractual  relationship.  This  will  not  deprive  others 
of  existing  rights:  nor,  of  course,  can  a  conventional  regime  or  obligation  be 
imposed  on  them.  Existing  rights  such  as  those  which  derive  from  the  freedom 
of  the  high  seas,  as  well  as  existing  conventional  law,  will  remain.  Until  there  is 
universality,  we  will  need  to  seek  accommodation  between  those  who  have 
adopted  new  conventional  rules  and  those  who  act  on  the  basis  of  existing  law. 
(Text  provided  by  the  Foreign  and  Commonwealth  Office) 


In  reply  to  a  question  whether  the  United  Kingdom  will  be  able  to 
benefit  from  provisions  to  which  it  has  no  objection  if  it  does  not  sign  the 
Convention  on  the  Law  of  the  Sea,  the  Parliamentary  Under-Secretary  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

Any  rights  or  benefits  accruing  under  the  convention  for  the  parties  to  it  would 
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take  effect  only  as  and  when  the  convention  entered  into  force.  If  the  United 
Kingdom  did  not  become  a  party,  it  would  continue  to  enjoy  the  rights  which  it 
benefits  from  under  existing  international  law.  (H.C.  Debs.,  vol.  33,  col.  516: 
8  December  1982) 


Part  Ten:  I.  A.  Air  space,  outer  space — sovereignty  over  air  space — extent 
(See  Part  Ten:  II.  A.  2.  (material  of  16  April  1982),  below) 


Part  Ten:  II.  A.  2.  Air  space,  outer  space — air  navigation — civil  aviation — 
treaty  regime 

In  a  letter  dated  20  April  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

On  the  morning  of  2  April,  as  the  Argentine  invasion  of  Port  Stanley  was 
beginning,  the  Governor  of  the  Falkland  Islands  declared  a  state  of  emergency. 
On  8  April,  the  United  Kingdom  representative  on  the  Council  of  the  Inter¬ 
national  Civil  Aviation  Organization  made  the  following  notification: 

‘I  am  directed  by  Her  Majesty’s  Government  to  notify  the  Council  of  the 
International  Civil  Aviation  Organization,  in  accordance  with  article  89 
of  the  Convention  on  International  Civil  Aviation  signed  at  Chicago  on 
7  December  1944,  that  on  Friday,  2  April  1982,  a  state  of  emergency  was 
declared  with  regard  to  the  Falkland  Islands.’  (S/ 14988) 


On  16  April  1982,  the  Argentine  representative  to  I.C.A.O.  notified  the 
Council  that  ‘The  Argentine  State  is  conducting  operations  of  a  reserved 
nature  relating  to  national  security  in  the  air  space  extending  over  con¬ 
tinental  territory  to  the  south  of  parallel  36  South  including  the  Islas 
Malvinas,  South  Georgia  and  South  Sandwich  and  also  the  jurisdictional 
waters  adjacent  to  the  above-mentioned  territories,  over  which  it  exercises 
sovereignty.’ 

The  United  Kingdom  representative  replied  a  few  days  later  as  follows: 

On  instruction  from  my  Government  I  have  to  inform  you  that  the  letter  of  the 
Argentine  representative  has  absolutely  no  validity  since  the  territory  referred  to 
therein  and  its  airspace  are  under  the  sovereignty  of  the  United  Kingdom.  (Texts 
provided  by  the  Foreign  and  Commonwealth  Office) 


On  9  May  1982,  the  United  Kingdom  Government  issued  the  following 
notice  to  airmen: 

Because  of  increased  air  traffic  a  terminal  control  area  will  apply  from  sea  level 
to  height  unlimited  within  100  nautical  miles  radius  of  Wideawake  Airfield 
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Ascension  Island,  with  immediate  effect  and  until  further  notice.  Normal  ICAO 
rules  as  applied  by  the  LTK  for  controlled  air  space  will  apply.  Control  officer  will 
be  senior  RAF  officer  Ascension. 


In  reply  to  the  Government  of  Brazil,  which  had  protested  on  13  May 
1982  against  the  terms  of  the  notice,  the  United  Kingdom  Government 
stated  a  few  days  later  in  part: 

The  issue  of  the  [notice  to  airmen]  does  not  necessarily  imply  the  interception 
of  civil  aircraft  over  the  high  seas.  (Texts  provided  by  the  Foreign  and  Common¬ 
wealth  Office) 


Part  Ten:  IV.  Air  space,  outer  space — telecommunications  including  broad¬ 
casting 

(See  also  Part  Eight:  IV.  (first  item),  above) 

At  the  4th  Plenary  Meeting  of  the  Regional  Broadcasting  Conference  of 
the  International  Telecommunications  Union,  held  in  Rio  de  Janeiro 
on  26  November  1981,  the  delegation  of  the  United  Kingdom  made  the 
following  written  statement  in  response  to  a  written  statement  by  the 
delegation  of  the  Republic  of  Argentina: 

With  reference  to  the  statement  made  by  the  delegate  of  the  Republic  of 
Argentina,  the  Government  of  the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland  have  no  doubt  as  to  United  Kingdom  sovereignty  over  the 
Falkland  Islands,  the  Falkland  Island  dependencies  and  the  British  Antarctic 
Territory.  In  this  context  attention  is  drawn  to  Article  IV  of  the  Antarctic  Treaty, 
to  which  both  the  United  Kingdom  and  Argentina  are  parties,  which  freezes 
territorial  claims  in  the  Antarctic. 

The  United  Kingdom  Government  therefore  do  not  accept  the  declaration  of 
the  Argentine  Republic  claiming  to  contest  United  Kingdom  sovereignty  over  the 
above-mentioned  territories.  Furthermore  the  United  Kingdom  is  entitled  to 
have  frequencies  assigned  to  it  for  radio  services  to  be  operated  from  these 
territories,  and  would  regard  any  use  of  frequencies  by  the  Argentine  Republic 
which  caused  harmful  interference  to  these  assignments  as  a  breach  of  the 
Convention  and  the  Radio  Regulations. 

Furthermore,  with  reference  to  the  Argentinian  delegation’s  claim  to  have  the 
right  to  establish  its  own  broadcasting  service  in  the  Falkland  Islands,  and  to  seek 
to  have  assignments  for  such  a  service  entered  in  the  Plan  for  Region  2,  the  United 
Kingdom  wishes  to  state  that  it  does  not  recognise  the  validity  of  any  such  claim, 
and  that  any  notification  of  a  frequency  assignment  by  Argentina  in  respect  of  the 
Falkland  Islands  would  be  inconsistent  with  the  terms  of  Resolution  1  adopted  by 
the  World  Administrative  Radio  Conference,  Geneva,  1979. 

The  United  Kingdom  does  not  accept  the  assertion  in  the  Argentine  statement 
that  ‘the  illegality  of  the  occupation  of  the  Falkland,  South  Georgia  and  South 
Sandwich  Islands  by  the  United  Kingdom  has  been  recognised  by  the  United 
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Nations  Organisation’.  United  Nations  Resolutions  have  simply  called  for  the 
settlement  of  the  dispute  by  negotiation  between  the  two  Governments. 

Finally  the  United  Kingdom  could  not  accept  the  adoption  of  any  editorial 
convention  in  the  Final  Acts  of  the  Conference  which  sought  to  cast  doubt  upon 
United  Kingdom  sovereignty  over  the  territories  concerned,  nor  could  it  accept 
the  use  of  any  country  designator  other  than  ‘FLK’  for  assignments  in  the 
Falkland  Islands  and  the  Falkland  Island  Dependencies.  (Document  No.  140-E, 
p.  6:  see  also  the  Final  Protocol  of  the  Conference  in  which  the  first  four 
paragraphs  above  were  incorporated  as  ‘counter  reservations’  by  the  United 
Kingdom) 


On  3  December  1981,  the  leader  of  the  United  Kingdom  delegation  to 
the  above  Conference  addressed  the  following  letter  to  the  Vice-Chairman 
of  the  International  Frequency  Registration  Board: 

Frequency  Notification — Falkland  Islands 
It  has  been  brought  to  my  attention  that  a  requirement  for  a  medium  frequency 
broadcasting  station  has  been  submitted  by  the  administration  of  the  Republic  of 
Argentina  with  geographical  co-ordinates  which  are  within  the  territory  of  the 
Falkland  Islands,  and  that  this  submission  has  been  accepted  by  the  IFRB  and 
included  in  the  list  of  requirements  to  be  considered  by  the  Regional  Administra¬ 
tive  Broadcasting  Conference  (Region  2). 

I  am  to  inform  you  that  the  Falkland  Islands  are  British  territory  and  that  only 
the  United  Kingdom  administration  has  the  authority,  consistent  with  the  terms 
of  Resolution  No  1  of  the  World  Administrative  Radio  Conference,  Geneva, 
1979,  to  notify  frequency  requirements  in  respect  of  the  Falkland  Islands.  I  must 
inform  you  that  the  United  Kingdom  has  no  intention  of  authorising  the  estab¬ 
lishment  of  a  broadcasting  station  in  the  Falkland  Islands  with  the  characteristics 
specified  in  the  submission  from  Argentina,  and  I  am  therefore  bound  formally 
to  request  the  deletion  of  this  requirement  from  the  inventory  of  requirements  to 
be  considered  by  the  Conference.  (Text  provided  by  the  Foreign  and  Common¬ 
wealth  Office) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  United  Kingdom  ratified  the  International  Convention  Concerning  the 
Use  of  Broadcasting  in  the  Cause  of  Peace  on  18th  August  1937.  Instruments  of 
ratification  or  definitive  accession  were  deposited  with  the  League  of  Nations 
Secretariat  by  Australia  (1937),  Brazil  (1938),  Chile  (1940),  Denmark  (1937), 
Egypt  (1938),  Estonia  (1938),  Finland  (1938),  France  (1938),  Guatemala  (1938), 
India  (1937),  Ireland  (1938),  Latvia  (1939).  Luxembourg  (1938),  The  Nether¬ 
lands  (1939),  New  Zealand  (1938),  Norway  (1938),  Salvador  (1938),  South  Africa 
(1938),  Sweden  (1938),  and  Switzerland  (1938);  instruments  of  ratification  or 
accession  or  notification  of  succession  were  deposited  with  the  LTnited  Nations 
Secretariat  by  Bulgaria  (1972),  Cameroon  (1967),  Holy  See  (1967),  Laos 
(1966),  Malta  (1966),  and  Mauritius  (1969).  According  to  a  TASS  report  of 
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21st  September  1982,  the  Praesidium  of  the  Supreme  Soviet  of  the  USSR  has 
approved  the  ratification  of  the  Convention.  (H.L.  Debs.,  vol.  434,  cols.  1020-1: 
14  October  1982) 


Part  Ten:  V.  Air  space ,  outer  space — freedom  of  navigation 

(See  Part  Ten:  II.  A.  2.,  above  and  Part  Fourteen:  III.,  below  for  material 
relating  to  the  Falklands  exclusion  and  protection  zones) 


Part  Eleven:  II.  A.  3.  Responsibility — responsible  entities — legislative  acts 

In  the  course  of  a  debate  on  the  subject  of  the  taxation  of  British  firms  in 
the  United  States  of  America,  the  Financial  Secretary  to  the  Treasury, 
Mr.  Nicholas  Ridley,  stated: 

The  use  by  certain  States  of  the  United  States  of  the  worldwide  combined 
reporting  system  in  conjunction  with  the  unitary  basis  of  taxation  has  been  a  long¬ 
standing  issue  between  the  United  Kingdom  and  the  United  States  of  America. 
This  basis  is  contrary  to  generally  accepted  international  principles  endorsed  by 
the  OECD. 

The  problems  associated  with  the  unitary  basis  of  taxation  are,  first,  that  the 
State  usually  takes  a  larger  share  of  profits  than  would  be  appropriate  on  normal 
internationally  accepted  principles.  Secondly,  the  true  commercial  results  of  the 
business  operated  in  the  State  are  ignored.  Thirdly,  unrelieved  double  taxation 
could  occur  by  the  attribution  of  a  share  in  already  taxed  world  profits.  Fourthly, 
there  are  excessive  compliance  costs  in  supplying  worldwide  data.  Fifthly,  it  may 
set  a  precedent  for  other  countries  to  use  this  arbitrary  method. 

As  my  hon.  Friend  said,  the  UK/USA  double  taxation  convention  as  originally 
drafted  would  have  excluded  this  method  of  taxation.  The  United  States  Senate 
rejected  the  treaty’s  application  to  State  taxation  on  constitutional  grounds.  It 
threw  out  the  famous  article  [9  (4)].  The  convention  as  now  in  force  therefore  only 
debars  the  United  Kingdom  and  United  States  federal  Governments  from  using 
the  unitary  basis  in  certain  circumstances,  and  not,  therefore,  the  States. 

My  hon.  Friend  went  a  little  further  and  suggested  that  we  might  have  to  resort 
to  some  retaliation  or  enactment  of  similar  legislation  against  American  com¬ 
panies  if  they  do  not  desist  from  doing  this  in  some  American  states.  I  hope  that  it 
will  not  come  to  that,  but  I  note  the  growing  irritation.  We  shall  make  it  clear  to 
the  American  Government  that  the  criticisms,  as  expressed  by  my  hon.  Friend, 
are  mounting  and  that  we  cannot  forever  accept  this  assymetry  in  our  taxation 
arrangements  and  the  deletion  of  article  9(4)  from  a  treaty  that  was  freely 
negotiated  by  both  Governments  and  then  altered  unilaterally  by  one  of  the 
legislatures.  If  one  of  the  legislatures  in  Washington  feels  able  to  alter  treaties, 
there  is  no  reason  why  one  of  our  Houses  of  Parliament  should  not  have  the  same 
views  in  due  course.  (H.C.  Debs.,  vol.  22,  cols.  826-7:  27  April  1982) 
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Part  Eleven:  II.  A.  6.  Responsibility — responsible  entities — States — 
reparation 

On  8  December  1981,  the  Government  of  the  United  Kingdom  and  the 
Government  of  Sierra  Leone  signed  an  Agreement  for  the  Promotion  and 
Protection  of  Investments.  Article  5  of  the  Agreement  reads  as  follows: 

Expropriation 

( 1 )  Investments  of  nationals  or  companies  of  either  Contracting  Party  shall  not 
be  nationalised,  expropriated  or  subjected  to  measures  having  effect  equivalent  to 
nationalization  or  expropriation  (hereinafter  referred  to  as  ‘expropriation’)  in  the 
territory  of  the  other  Contracting  Party  except  for  a  public  purpose  related  to  the 
internal  needs  of  that  Party.  In  any  such  case  fair  compensation  shall  be  paid 
without  undue  delay.  Such  compensation  shall  amount  to  the  market  value  of  the 
investment  expropriated  immediately  before  the  expropriation  or  impending 
expropriation  became  public  knowledge,  shall  be  effectively  realisable  and, 
subject  to  the  provisions  of  paragraph  (2)  of  Article  6,  shall  be  freely  transferable. 
The  national  or  company  affected  shall  have  a  right,  under  the  law  of  the  Con¬ 
tracting  Party  making  the  expropriation,  to  prompt  review,  by  a  judicial  or  other 
independent  authority  of  that  Party,  of  his  or  its  case  and  of  the  valuation  of  his  or 
its  investment  in  accordance  with  the  principles  set  out  in  this  paragraph. 

(2)  Where  a  Contracting  Party  expropriates  the  assets  of  a  company  which  is 
incorporated  or  constituted  under  the  law  in  force  in  any  part  of  its  own  territory, 
and  in  which  nationals  or  companies  of  the  other  Contracting  Party  own  shares,  it 
shall  ensure  that  the  provisions  of  paragraph  (1)  of  this  Article  are  applied  to  the 
extent  necessary  to  guarantee  the  compensation  provided  for  in  that  paragraph 
in  respect  of  their  investments  to  such  nationals  or  companies  of  the  other  Con¬ 
tracting  Party  who  are  owners  of  those  shares.  (Cmnd.  8501,  p.  5) 


An  Agreement  in  similar  terms  was  concluded  on  30  April  1982  between 
the  Government  of  the  United  Kingdom  and  the  Government  of  Belize 
(United  Kingdom  Treaty  Series,  No.  33  (1982)  (Cmnd.  8631)) 


In  reply  to  the  question  whether  a  request  had  been  received  from  the 
Government  of  Sri  Lanka  that  art  treasures  removed  to  Great  Britain 
during  British  colonial  rule  be  returned  to  Sri  Lanka,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

In  June  1980  the  United  Kingdom  received  from  Sri  Lanka  a  request  for  the 
return  of  a  number  of  artefacts  held  in  museums  and  libraries  in  the  United 
Kingdom.  After  consultation  with  all  the  institutions  which  hold  objects 
requested  by  Sri  Lanka,  the  United  Kingdom’s  reply  was  delivered  on  1  Sep¬ 
tember  1981 .  This  reply  stated  that,  after  careful  investigation,  the  institutions  in 
question  remained  satisfied  that  the  objects  referred  to  were  all  legally  acquired  by 
them.  Accordingly  the  institutions  saw  no  basis  on  which  they  could  agree  to  the 
Sri  Lankan  request  for  their  return;  nor  could  the  Government  support  such  a 
request.  (H.C.  Debs.,  vol.  16,  Written  Answers,  cols,  ij-18:  18  January  1982) 
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In  reply  to  a  question,  the  Lord  Privy  Seal  wrote: 

An  agreement  between  the  United  Kingdom  and  Czechoslovakia  on  the 
settlement  of  certain  outstanding  claims  and  financial  issues  was  signed  in  Prague 
on  29  January.  After  taking  into  account  the  value  of  certain  Czechoslovak  assets 
in  the  United  Kingdom,  the  net  amount  to  be  paid  by  the  Czechoslovak 
Government  in  settlement  of  United  Kingdom  claims  is  £24,266,619.  Upon 
implementation  of  this  agreement,  Her  Majesty’s  Government  will  consent  to  the 
release  by  the  Tripartite  Commission  for  the  Restitution  of  Monetary  Gold  to  the 
Czechoslovak  Government  of  10,397-3164  kg  of  gold  coin  and  8,002-6836  kg  in 
bars.  (H.C.  Debs.,  vol.  17,  Written  Answers,  col.  282:  8  February  1982;  for  the 
text  of  the  agreement,  and  amending  Exchange  of  Notes  dated  2  February  1982, 
see  Cmnd.  8557) 

In  reply  to  a  question  on  the  subject  of  the  return  of  gold  to  Albania,  the 
Lord  Privy  Seal  wrote: 

The  gold  in  question  is  the  responsibility  of  the  Tripartite  Commission  for  the 
Restitution  of  Monetary  Gold,  on  which  Governments  of  the  United  States 
and  France  are  equal  partners  with  Her  Majesty’s  Government.  Since  there  are, 
moreover,  several  claims  against  Albania  or  on  the  gold  itself,  Her  Majesty’s 
Government  cannot  act  unilaterally  in  the  question.  The  Albanians  know  that 
our  offer  to  re-establish  diplomatic  relations  with  Albania  at  once  leaving  the 
resolution  of  the  financial  problems  for  subsequent  consideration  remains  open. 
We  are  continuing  to  examine  possible  solutions,  taking  into  account  the  existence 
of  other  interested  parties.  (H.C.  Debs.,  vol.  17,  Written  Answers,  col.  172: 
4  February  1982) 

In  reply  to  a  question  about  assistance  to  the  Ilois  people  resettled  in 
Mauritius  from  the  Chagos  Archipelago,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  wrote  in  part: 

An  agreement  was  initialled  in  Port  Louis  on  27  March  under  which  Her 
Majesty’s  Government  will  make  an  ex-gratia  payment  of  £4  million  to  the 
Mauritius  Government  in  full  and  final  settlement  of  all  Ilois  claims.  The 
Mauritius  Government  will  on  their  part  make  available  to  the  Ilois  and  the  Ilois 
community  in  Mauritius  land  to  the  value  of  £1  million.  The  money  will  be 
administered  by  a  board  of  trustees  to  be  established  by  an  Act  of  the  Mauritius 
Parliament.  The  agreement  is  to  be  formally  signed  in  the  near  future  and  will 
thereafter  be  subject  to  internal  procedures  by  both  Governments.  (H.C.  Debs., 
vol.  21,  Written  Answers,  col.  i6y\  1  April  1982;  see  also  H.L.  Debs.,  vol.  429,  col. 
287:  7  April  1982,  and  H.C.  Debs.,  vol.  27,  Written  Answers,  cols.  356-7:  13  July 
1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Lord  Belstead,  stated  in  respect  of  the  invasion  of  the 
Falkland  Islands: 

...  we  were  wronged  by  the  aggression  of  Argentina  and  we  are  entitled,  if  we  wish 
to  do  so,  to  claim  compensation.  (H.L.  Debs.,  vol.  432,  col.  328:  1  July  1982) 
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In  reply  to  the  question  what  amount  of  compensation  remained 
outstanding  in  respect  of  British  companies  in  Romania,  including  the 
Astra-Romania  Oil  Company,  which  had  their  assets  sequestrated  in 
the  1 940s,  the  Parliamentary  Under-Secretary  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

The  Romanian  Government  paid  the  British  Government  sums  of  £1-25 
million  and  £3-5  million  under  agreements  made  in  i960  and  1976,  respectively, 
in  full  and  final  settlement  of  all  British  claims  against  Romania,  other  than  those 
of  the  Shell  International  Petroleum  Company  Ltd.  The  two  sums  were 
distributed  to  claimants  by  the  Foreign  Compensation  Commission  and,  all 
possible  payments  having  been  made  from  them,  the  funds  were  wound  up  in 
March  1970  and  March  1982,  respectively.  Shell’s  own  financial  claims  against 
Romania,  including  those  in  relation  to  Astra-Romana  SA,  were  the  subject  of 
a  memorandum  of  understanding  between  the  company  and  Petrom-Bucharest 
signed  on  29  May  1971.  (H.C.  Debs.,  vol.  28,  Written  Answers,  col.  gg:  20  July 
1982) 


In  reply  to  the  question  whether  Her  Majesty’s  Government  proposed 
to  claim  reparations  against  Argentina  in  respect  of  the  damage  and  loss 
suffered  as  a  result  of  Argentinian  aggression  against  British  territory  and 
ships  in  and  around  the  Falkland  Islands,  the  Government  spokesman  in 
the  House  of  Lords,  Lord  Skelmersdale,  stated: 

.  .  .  we  reserve  the  right  to  claim  compensation  from  Argentina. 

.  .  .  we  were  wronged  by  the  Argentines  in  their  aggression  and  would  certainly  be 
entitled  to  claim  compensation  .  .  .  However,  there  would  be  formidable  practical 
difficulties  in  our  securing  payment.  Our  objective  throughout  the  conflict  was  to 
restore  the  rights  of  the  islanders.  While  we  reserve  the  right  to  claim  compensa¬ 
tion,  we  do  not  believe  that  it  would  serve  any  useful  purpose  at  this  stage  to  put 
in  such  a  claim.  (H.L.  Debs.,  vol.  435,  col.  223:  21  October  1982;  see  also  H.C. 
Debs.,  vol.  31,  Written  Answers,  col.  ijy:  9  November  1982) 


Part  Eleven:  II.  A.  7.  Responsibility — responsible  entities — States — 
procedure 

In  reply  to  the  question  what  progress  has  been  made  in  obtaining 
compensation  for  United  Kingdom  citizens  in  Cyprus  who  suffered  loss 
and  damage  as  a  result  of  the  Turkish  invasion;  how  many  claims  have 
been  sent  to  the  Turkish  Government  and  how  many  have  not  yet  been 
met,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

Some  1,000  United  Kingdom  citizens  submitted  personal  claims  to  the 
Turkish  Cypriot  Claims  Commission,  which  was  established  in  1978  to  consider 
claims  arising  from  the  Turkish  invasion  of  Cyprus  in  1974.  By  April  1981,  of 
some  280  ex-gratia  awards  approved,  133  totalling  about  £430,000  had  been  paid. 
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The  Claims  Commission  was  without  a  chairman  from  then  until  September 
1982,  during  which  period  no  claims  were  considered  and  no  awards  paid.  The 
Commission  has  now  resumed  work  under  a  new  Chairman  and  to  date  17  further 
awards  totalling  £42,000  have  been  paid.  About  £290,000  remains  in  the  Turkish 
Cypriot  budget  for  this  year  for  compensation  awards.  (H.L.  Debs.,  vol.  435,  col. 
31 1:  21  October  1982) 

In  reply  to  a  question  on  the  subject  of  Soviet  counterclaims  against  the 
United  Kingdom  in  respect  of  alleged  damage  by  British  forces  after  the 
1914-18  War,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

Careful  consideration  has  been  given  over  the  years  to  Soviet  counterclaims 
against  the  United  Kingdom  relating  mainly  to  British  intervention  in  Russia 
between  1918  and  1920.  Our  proposals  for  a  settlement  are  still  on  the  table.  At  this 
stage  I  do  not  think  it  would  be  sensible  to  disclose  the  further  details  sought  by  my 
hon.  Friend.  (H.C.  Debs.,  vol.  34,  Written  Answers,  col.  6jj:  23  December  1982) 


Part  Eleven:  II.  A.  7.  (a).  Responsibility — responsible  entities — States — 
procedure — diplomatic  and  consular  protection 

In  reply  to  the  question  how  many  investment  protection  agreements 
have  been  concluded  with  countries  in  Africa,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  Mr.  Douglas  Hurd,  stated: 

Four  such  agreements  have  been  signed  with  countries  in  Africa.  Of  these 
agreements,  two — with  Egypt  and  Lesotho — are  in  force  and  two — with  Senegal 
and  Sierra  Leone — await  ratification  and/or  the  completion  of  constitutional 
procedures. 

.  .  .  world-wide  we  have  signed  16  of  these  agreements  since  1976,  and  10  of 
them  have  been  signed  since  the  Government  came  into  office.  We  have  now 
approached  most  countries  in  Africa  about  the  possibility  of  concluding  such 
agreements  with  them.  I  agree  that  they  are  very  important.  (H.C.  Debs.,  vol.  17, 
cols.  295-6:  3  February  1982) 


In  reply  to  a  question  about  the  treatment  in  El  Salvador  of  Mr.  G. 
Leach,  a  United  Kingdom  citizen,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

While  Mr.  Garry  Leach  has  not  approached  us  directly,  Her  Majesty’s 
ambassador  accredited  to  El  Salvador  has  been  instructed  to  make  representations 
to  the  Salvadorean  Government  concerning  the  allegations  of  ill-treatment  and  of 
denial  of  access  to  the  British  consul.  The  ambassador  has  expressed  our  concern 
and  asked  that  the  allegations  be  investigated.  He  has  also  been  instructed  to 
remind  the  Salvadorean  Government  of  their  obligation  under  the  Vienna  Con¬ 
vention  on  Consular  Relations  to  ensure  that  any  request  for  consular  assistance 
by  United  Kingdom  citizens  should  be  met  without  undue  delay.  (H.C.  Debs., 
vol.  20,  Written  Answers,  cols.  36-7:  15  March  1982) 
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In  reply  to  a  question  about  the  treatment  of  Dr.  Pinder-Wilson,  a 
British  subject  detained  in  prison  in  Afghanistan,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  Lord  Belstead,  stated: 

.  .  .  our  charge  d’affaires  in  Kabul  has  made  repeated  representations  and  the 
Afghan  charge  in  London  was  summoned  to  the  Foreign  Office  to  receive  a  protest 
on  28th  April  because  we  are  not  securing  consular  access  to  Dr  Pinder-Wilson.  I 
am  bound  to  say  that  we  have  made  a  subsequent  summons:  it  was  not  responded 
to.  (H.L.  Debs.,  vol.  432,  col.  459:  2  July  1982) 


Part  Eleven:  II.  A.  7.  (a),  (i).  Responsibility — responsible  entities — 
States — procedure — diplomatic  protection — nationality  of  claims 

On  8  December  1981,  the  Government  of  the  United  Kingdom  and  the 
Government  of  Sierra  Leone  signed  an  Agreement  for  the  Promotion  and 
Protection  of  Investments.  Article  1  (c)  and  (d)  of  the  Agreement  reads: 

(c)  ‘nationals’  means: 

(i)  in  respect  of  the  United  Kingdom:  physical  persons  deriving  their  status 
as  United  Kingdom  nationals  from  the  law  in  force  in  any  part  of  the 
United  Kingdom  or  in  any  territory  for  the  international  relations  of 
which  the  Government  of  the  United  Kingdom  are  responsible; 

(ii)  in  respect  of  the  Republic  of  Sierra  Leone:  physical  persons  deriving 
their  status  as  Sierra  Leoneans  from  the  law  in  force  in  Sierra  Leone; 

( d )  ‘companies’  means: 

(i)  in  respect  of  the  United  Kingdom:  corporations,  firms  or  associations 
incorporated  or  constituted  under  the  law  in  force  in  any  part  of  the 
United  Kingdom  or  in  any  territory  to  which  this  Agreement  is  extended 
in  accordance  with  the  provisions  of  Article  1 1; 

(ii)  in  respect  of  the  Republic  of  Sierra  Leone:  corporations,  firms  or 
associations  incorporated  or  constituted  under  the  law  in  force  in  any 
part  of  Sierra  Leone; 

(Cmnd.  8501,  pp.  1-2) 

In  reply  to  a  question  on  the  subject  of  Mr.  T.  Stuttaford,  detained  in 
Zimbabwe,  the  Prime  Minister  wrote  in  part: 

.  .  .  because  Mr.  Stuttaford  is  not  a  United  Kingdom  citizen,  it  was  not  possible  for 
Her  Majesty’s  Government  to  intervene  on  his  behalf.  (H.C.  Debs.,  vol.  19, 
Written  Answers,  col.  86:  2  March  1982) 


In  reply  to  a  question  about  the  fate  of  Mr.  William  Beausire  in  Chile, 
the  Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  Lord  Trefgarne,  stated: 

.  .  .  the  Government  remain  convinced  that  the  evidence  of  Mr.  Beausire’s 
detention  in  Chile  is  strong.  In  the  absence  of  a  full  and  satisfactory  explanation 
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from  the  Chilean  authorities  we  cannot  regard  the  case  as  closed,  and  we  shall 
continue  to  press  the  Chilean  authorities  to  resolve  it.  Because  of  Mr.  Beausire’s 
status  as  an  Anglo-Chilean  dual  national,  we  would  have  no  formal  standing 
to  demand  compensation  from  the  Chilean  Government  on  his  or  his  family’s 
behalf.  (H.L.  Debs.,  vol.  428,  col.  833:  22  March  1982) 


In  reply  to  a  question  about  the  detention  in  Zimbabwe  of  Wing  Com¬ 
mander  J.  R.  Cox  of  the  Zimbabwe  Air  Force,  the  Parliamentary  Under¬ 
secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote  in  part: 

Wing  Commander  Cox  is  a  dual  national  and,  under  the  Vienna  consular 
convention,  this  strictly  limits  the  ability  of  Her  Majesty’s  Government  to 
intervene  formally  with  the  Zimbabwe  Government  on  his  behalf.  We  have, 
however,  made  clear  our  concern  to  the  Zimbabwe  Government  that  all  detainees 
should  be  brought  to  trial  as  soon  as  possible.  (H.C.  Debs.,  vol.  29,  Written 
Answers,  col.  22i\  22  October  1982;  see  also  H.L.  Debs.,  vol.  436,  cols.  627-9: 
18  November  1982) 


In  reply  to  the  question  what  representations  Her  Majesty’s  Govern¬ 
ment  normally  make  on  behalf  of  United  Kingdom  citizens  holding  dual 
nationality  who  are  in  difficulties  in  the  country  of  their  second  nationality, 
the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

We  do  not  normally  make  representations  in  such  cases,  as  we  are  not  entitled 
under  international  law  to  afford  protection  to  one  of  our  nationals  who  has  dual 
nationality  in  the  country  of  his  second  nationality.  This  means  that  any 
approaches  we  make  have  to  be  informal,  and  the  State  concerned  is  quite  entitled 
to  take  the  view  that  we  have  no  standing.  (H.C.  Debs.,  vol.  34,  Written  Answers, 
col.  ng:  14  December  1982) 


Part  Twelve:  II.  A.  Pacific  settlement  of  disputes — modes  of  settlement — 
negotiation 

In  reply  to  a  question  on  the  subject  of  the  Venezuela-Guyana 
boundary  dispute,  the  Government  spokesman  in  the  House  of  Lords, 
Lord  Skelmersdale,  stated: 

The  Venezuelan  Government  have  made  it  clear,  both  in  public  statements  and 
to  British  Ministers,  that  they  intend  to  follow  the  provisions  of  the  1966  Geneva 
Agreement  in  order  to  reach  a  pacific  settlement  of  the  controversy.  Since  the 
Argentinian  invasion  of  the  Falklands  there  has  been  no  evidence  that  the 
Venezuelan  Government  have  clarified  their  resolve  to  settle  the  dispute  by 
peaceful  negotiation.  (H.L.  Debs.,  vol.  433,  col.  4:  12  July  1982) 

In  reply  to  a  question  on  the  same  subject,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

We  have  repeatedly  conveyed  our  view  to  Venezuela  and  Guyana  that  they 
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should  seek  to  achieve  a  peaceful  settlement  through  the  Geneva  agreement 
procedures.  Under  article  IV  the  means  of  settlement  have  to  be  agreed  between 
Venezuela  and  Guyana.  Reference  to  the  International  Court  of  Justice  is  only 
one  of  the  possible  options.  (H.C.  Debs.,  vol.  32,  Written  Answers,  col.  5II: 
24  November  1982) 


Part  Twelve:  II.  G.  1.  Pacific  settlement  of  disputes — modes  of  settlement — 
arbitration — arbitral  tribunals  and  commissions 

On  8  December  1981,  the  Government  of  the  United  Kingdom  and  the 
Government  of  Sierra  Leone  signed  an  Agreement  for  the  Promotion  and 
Protection  of  Investments.  Article  8  of  the  Agreement  reads: 

Settlement  of  Investment  Disputes 

Any  legal  dispute  which  may  arise  between  one  Contracting  Party  and  a 
national  or  company  of  the  other  Contracting  Party  concerning  an  investment  of 
the  latter  in  the  territory  of  the  former,  which  cannot  be  settled  amicably  by  the 
parties,  shall  be  settled  by  a  board  of  arbitration  consisting  of  three  members,  in 
accordance  with  the  United  Nations  Commission  on  International  Trade  Law 
(UNCITRAL)  Arbitration  Rules  as  at  present  in  force.  (Cmnd.  8501,  p.  6) 

Article  9  of  the  same  Agreement  reads: 

Disputes  between  the  Contracting  Parties 

(1)  Disputes  between  the  Contracting  Parties  concerning  the  interpretation  or 
application  of  this  Agreement  should,  if  possible,  be  settled  through  diplomatic 
channels. 

(2)  If  a  dispute  between  the  Contracting  Parties  cannot  thus  be  settled,  it  shall 
upon  the  request  of  either  Contracting  Party  be  submitted  to  an  arbitral  tribunal. 

(3)  Such  an  arbitral  tribunal  shall  be  constituted  for  each  individual  case  in  the 
following  way.  Within  two  months  of  the  receipt  of  the  request  for  arbitration, 
each  Contracting  Party  shall  appoint  one  member  of  the  tribunal.  Those  two 
members  shall  then  select  a  national  of  a  third  State  who  on  approval  by  the  two 
Contracting  Parties  shall  be  appointed  Chairman  of  the  tribunal.  The  Chairman 
shall  be  appointed  within  two  months  from  the  date  of  appointment  of  the  other 
two  members. 

(4)  If  within  the  periods  specified  in  paragraph  (3)  of  this  Article  the  necessary 
appointments  have  not  been  made,  either  Contracting  Party  may,  in  the  absence 
of  any  other  agreement,  invite  the  President  of  the  International  Court  of  Justice 
to  make  any  necessary  appointments.  If  the  President  is  a  national  of  either  Con¬ 
tracting  Party  or  if  he  is  otherwise  prevented  from  discharging  the  said  function, 
the  Vice-President  shall  be  invited  to  make  the  necessary  appointments.  If  the 
Vice-President  is  a  national  of  either  Contracting  Party  or  if  he  too  is  prevented 
from  discharging  the  said  function,  the  Member  of  the  International  Court  of 
Justice  next  in  seniority  who  is  not  a  national  of  either  Contracting  Party  shall  be 
invited  to  make  the  necessary  appointments. 

(5)  The  arbitral  tribunal  shall  reach  its  decision  by  a  majority  of  votes.  Such 
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decision  shall  be  binding  on  both  Contracting  Parties.  Each  Contracting  Party 
shall  bear  the  cost  of  its  own  member  of  the  tribunal  and  of  its  representation  in 
the  arbitral  proceedings;  the  cost  of  the  Chairman  and  the  remaining  costs  shall  be 
borne  in  equal  parts  by  the  Contracting  Parties.  The  tribunal  shall  determine  its 
own  procedure,  (ibid.,  pp.  6-7) 


On  30  April  1982,  an  Agreement  in  similar  terms  was  concluded 
between  the  Government  of  the  United  Kingdom  and  the  Government  of 
Belize  ( United  Kingdom  Treaty  Series ,  No.  33  (1982)  (Cmnd.  8631)) 


In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

Approaches  were  made  in  1965  to  the  Republic  of  Ireland  and  other  States 
neighbouring  the  United  Kingdom  proposing  the  delimitation  of  the  continental 
shelf  as  between  them  and  the  United  Kingdom  on  the  basis  of  the  median  line. 
In  view  of  the  failure  to  settle  the  delimitation  with  the  Republic  of  Ireland  by 
agreement,  negotiations  are  at  present  in  train  for  its  submission  to  arbitration. 
(H.C.  Debs.,  vol.  27,  Written  Answers,  col.  270:  12  July  1982) 


Part  Twelve:  II.  H.  1.  Pacific  settlement  of  disputes — modes  of  settlement — 
judicial  settlement — the  International  Court  of  Justice 

In  reply  to  the  question  whether  the  dispute  over  the  Falkland  Island 
Dependencies  had  been  referred  to  the  International  Court  of  Justice  and 
whether  Argentina  was  prepared  to  submit  to  the  Court’s  jurisdiction,  the 
Secretary  of  State  for  Foreign  and  Commonwealth  Affairs  wrote: 

In  1947  and  subsequently  the  British  Government  offered  to  submit  the 
dispute  over  the  Dependencies  to  the  International  Court  of  Justice.  In  1955  the 
Government  approached  the  Court  unilaterally.  Argentina  has  refused  to  submit 
to  the  Court’s  jurisdiction  on  this  issue.  (H.C.  Debs.,  vol.  21,  Written  Answers, 
col.  481:  8  April  1982) 


In  a  letter  dated  26  April  1 982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

In  the  1 940s  and  1950s,  the  United  Kingdom  offered  to  refer  the  sovereignty 
dispute  over  South  Georgia  to  the  International  Court  of  Justice.  In  May  1955, 
the  United  Kingdom  submitted  this  dispute  to  the  Court  by  delivering  an 
application  to  the  Registrar  (full  text  in  TCJ  Pleadings,  Antarctica  Cases  (UK  v. 
Argentina)’).  Having  seen  the  strength  of  the  British  title  to  South  Georgia, 
Argentina  declined  to  accept  the  Court’s  jurisdiction.  (S/ 15002) 
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In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Argentina  has  shown  no  interest  in  referring  the  issue  of  sovereignty  over  the 
Falkland  Islands  to  the  International  Court  of  Justice  and  the  British  Govern¬ 
ment  have  never  proposed  it.  That  is  the  position  as  concerns  the  Falkland  Islands 
themselves. 

However,  in  December  1947,  April  1951  and  February  1953,  the  United 
Kingdom  invited  Argentina  to  submit  to  the  International  Court  of  Justice  the 
dispute  about  sovereignty  over  the  Falkland  Islands  Dependencies  as  then 
constituted.  Argentina  declined  those  invitations.  Similar  invitations  were 
addressed  to  Chile,  but  they  also  were  declined.  Consequently  no  reference  of 
these  disputes  to  the  court  was  made  following  these  initiatives. 

On  4  May  1955,  Her  Majesty’s  Government  submitted  to  the  International 
Court  of  Justice  an  application  instituting  proceedings  against  Argentina 
concerning  sovereignty  over  the  islands  and  territories  which  then  comprised  the 
Falkland  Islands  Dependencies,  namely  the  islands  and  territories  which  since 
1962  have  been  constituted  as  the  Falkland  Islands  Dependencies — South 
Georgia  and  the  South  Sandwich  Islands — and  the  British  Antarctic  Territory. 
A  similar  application  was  submitted  to  the  court  instituting  proceedings  against 
Chile  concerning  sovereignty  over  the  South  Shetland  Islands  and  Graham  Land, 
which  at  that  time  formed  part  of  the  Falkland  Islands  Dependencies  but  which 
now  form  part  of  the  British  Antarctic  Territory.  The  Government  of  Argentina 
and  the  Government  of  Chile  did  not  accept  the  jurisdiction  of  the  International 
Court  of  Justice  for  the  purposes  of  Her  Majesty’s  Government’s  applications  and 
the  court,  by  its  orders  of  16  March  1956,  ordered  the  cases  to  be  removed  from 
the  court’s  list.  (H.C.  Debs.,  vol.  22,  Written  Answers,  cols.  244-5:  27  April  1982; 
see  also  H.L.  Debs.,  vol.  429,  col.  862:  27  April  1982,  and  H.C.  Debs.,  vol.  27, 
Written  Answers,  col.  126:  7  July  1982) 


In  the  course  of  a  statement  in  the  House  of  Commons,  the  Prime 
Minister,  Mrs.  Margaret  Thatcher,  stated: 

Although  we  have  no  doubt  about  our  sovereignty  over  the  Falkland  Islands, 
South  Georgia,  South  Sandwich  or  British  Antarctic  Territory,  some  of  my  right 
hon.  and  hon.  Friends  have  suggested  that  we  refer  the  matter  to  the  International 
Court  of  Justice.  Since  Argentina  does  not  accept  the  compulsory  jurisdiction 
of  the  court,  the  issue  cannot  be  referred  for  a  binding  decision  without  her 
agreement. 

We  have  never  sought  a  ruling  on  the  Falkland  Islands  themselves  from  that 
court,  but  we  have  raised  the  question  of  the  dependencies  on  three  separate 
occasions — in  1947,  1949  and  1951.  Each  time  Argentina  refused  to  go  to  the  court. 

In  1955,  the  British  Government  applied  unilaterally  to  the  International  Court 
of  Justice  against  encroachments  on  British  sovereignty  in  the  dependencies  by 
Argentina.  Again,  the  court  advised  that  it  could  not  pursue  the  matter  since  it 
could  act  only  if  there  was  agreement  between  the  parties  recognising  the  court’s 
jurisdiction. 

In  1977,  Argentina,  having  accepted  the  jurisdiction  of  an  international  court  of 
arbitration  on  the  Beagle  Channel  dispute  with  Chile,  then  refused  to  accept  its 
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results.  It  is  difficult  to  believe  in  Argentina’s  good  faith  with  that  very  recent 
example  in  mind. 

There  is  no  reason,  given  the  history  of  this  question,  for  Britain,  which  has 
sovereignty  and  is  claiming  nothing  more,  to  make  the  first  move.  It  is  Argentina 
that  is  making  a  claim.  If  Argentina  wanted  to  refer  it  to  the  International  Court, 
we  would  consider  the  possibility  very  seriously.  But  in  the  light  of  past  events  it 
would  be  hard  to  have  confidence  that  Argentina  would  respect  a  judgment  that 
it  did  not  like.  (H.C.  Debs.,  vol.  22,  cols.  983-4:  29  April  1982) 

In  reply  to  a  question,  the  Prime  Minister  then  remarked: 

I  have  indicated  that  with  regard  to  the  dependencies — not  the  Falkland  Islands 
themselves — we  have  on  four  occasions  tried  to  go  to  the  court.  On  each  occasion 
we  have  been  flouted  because  the  Argentine  withheld  its  consent.  If  we  were  to  ask 
through  the  Security  Council,  the  matter  would  have  to  go  through  either  the 
General  Assembly  or  the  Security  Council  and  they  would  have  to  agree  to  do  it. 
In  the  end,  the  opinion  would  be  only  advisory.  That  is  in  accordance  with  article 
96,  which  I  have  before  me  at  the  moment.  The  decision  is  only  advisory.  (Ibid., 
col.  984) 


Under  cover  of  a  note  dated  8  June  1982,  the  United  Kingdom  Govern¬ 
ment  transmitted  to  the  Secretary-General  of  the  United  Nations  its 
comments  on  the  International  Law  Commission’s  Draft  Articles  on 
Treaties  concluded  between  States  and  International  Organizations,  or 
between  one  or  more  International  Organizations.  The  comments  con¬ 
tained  the  following  observations: 

It  is  evident  that  the  Commission  gave  serious  consideration,  as  an  alternative 
to  falling  back  on  the  weaker  procedure  of  conciliation,  to  the  possibility  of  a 
solution  based  on  reference  to  the  International  Court  of  Justice  for  an  Advisory 
Opinion.  The  Commission  appears  to  have  rejected  this  possibility  because  the 
procedural  and  substantive  problems  were  thought  to  render  the  Advisory 
Opinion  procedure  imperfect  and  uncertain.  The  United  Kingdom  questions 
whether,  in  reaching  this  conclusion,  the  Commission  in  fact  gave  sufficient 
weight  to  the  consideration,  which  was  evidently  of  considerable  importance  at 
the  Vienna  Conference  on  the  Law  of  Treaties,  that  jurisdiction  over  ius  cogens 
questions  should  specifically  be  conferred  on  the  International  Court  of  Justice,  as 
the  principal  judicial  organ  of  the  United  Nations,  in  view  of  the  fundamental 
nature  of  ius  cogens  claims  and  the  severe  repercussions  of  claims  to  nullify  treaty 
obligations  on  this  ground.  For  this  reason,  the  United  Kingdom  believes  that 
further  consideration  should  be  given  by  the  Commission  to  a  solution  by  way  of 
the  Advisory  Opinion  procedure,  associated  with  a  suitable  undertaking  on  the 
part  of  the  international  organisations  and  States  parties  to  the  dispute  (which 
would  no  doubt  have  to  be  incorporated  in  the  Article  itself)  to  abide  by  the  terms 
of  an  Advisory  Opinion  delivered  pursuant  to  the  Article  in  question.  Models  for 
a  settlement  of  disputes  procedure  of  this  kind  are  to  be  found  in  numerous 
agreements  between  international  organisations  within  the  United  Nations 
family.  If  the  Commission  felt  able  to  follow  this  route,  it  would  have  the 
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inestimable  advantage  of  ensuring  that  one  tribunal,  and  one  tribunal  only,  was 
endowed  with  primary  jurisdiction  in  relation  to  ius  cogens,  thus  eliminating  the 
possibility  of  a  multiplicity  of  competences  and  the  consequent  risk  of  a  widely 
diverging  jurisprudence  on  a  question  of  this  importance.  (Text  provided  by  the 
Foreign  and  Commonwealth  Office) 

In  a  statement  made  on  10  November  1982  to  the  Sixth  Committee  of 
the  General  Assembly  when  considering  the  Report  of  the  International 
Law  Commission,  the  United  Kingdom  representative,  Mr.  J.  R.  Free¬ 
land,  stated  in  reference  to  the  above  written  comments: 

.  .  .  the  United  Kingdom  made  clear  its  support  for  the  inclusion,  to  match  the 
scheme  of  the  Vienna  Convention,  of  provisions  for  the  settlement  of  disputes 
concerning  jus  cogens  issues  by  third-party  procedures  which  would  lead  to 
binding  decisions  reached  in  accordance  with  the  applicable  rules  of  international 
law.  Taking  due  account  of  the  fact  that  only  States  may  be  parties  to  contentious 
cases  before  the  International  Court  of  Justice,  we  in  fact  favoured,  as  paragraphs 
4  and  5  of  our  written  comments  make  clear,  a  solution  based  on  reference  to  that 
Court  for  an  advisory  opinion  in  cases  of  disputes  over  jus  cogens  questions, 
coupled  with  suitable  undertakings  which  would  commit  the  parties  to  the  dispute 
to  abide  by  the  terms  of  such  an  opinion.  Given  the  conferment  of  jurisdiction  on 
the  International  Court  of  Justice  by  the  corresponding  provisions  of  the  Vienna 
Convention,  we  saw  real  advantage  in  ensuring  by  this  means  that  one  tribunal, 
and  one  tribunal  only,  was  endowed  with  primary  jurisdiction  in  relation  to  jus 
cogens  disputes.  The  existence  of  a  single  competence  would  dispose  of  the  risk 
that  there  might  be  widely  divergent  streams  of  jurisprudence  on  a  matter  of  this 
importance.  (Text  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Twelve:  II.  I.  1.  Pacific  settlement  of  disputes — modes  of  settlement — 
settlement  within  international  organizations — the  United  Nations 

In  a  letter  dated  1  April  1982  addressed  to  the  President  of  the  Security 
Council,  the  United  Kingdom  Permanent  Representative  to  the  United 
Nations,  Sir  Anthony  Parsons,  wrote: 

I  have  the  honour,  on  instructions,  to  address  you  urgently  about  the  situation 
in  the  South  Atlantic. 

The  Government  of  the  United  Kingdom  has  good  reason  to  believe  that  the 
armed  forces  of  the  Republic  of  Argentina  are  about  to  attempt  to  invade  the 
Falkland  Islands.  In  these  circumstances,  I  request  Your  Excellency  to  call  an 
immediate  meeting  of  the  Security  Council.  (S/14942) 

In  the  course  of  a  debate  in  the  Security  Council  of  the  United  Nations 
on  the  subject  of  the  Argentinian  invasion  of  the  Falkland  Islands  the 
United  Kingdom  representative,  Sir  Anthony  Parsons,  stated  on  3  April 
1982: 

I  would  like  to  refer  to  another  proposition  which,  if  the  interpretation  was 
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correct,  I  understood  the  Foreign  Minister  of  Argentina  to  include  in  his  state¬ 
ment.  I  understood  him  to  say  that  the  principles  in  the  Charter  relating  to  the 
settlement  of  international  disputes  by  peaceful  means — I  refer  of  course  to 
Article  2,  paragraphs  3  and  4 — were  not  necessarily  applicable  to  situations  which 
arose  before  the  Charter  was  adopted. 

If  my  understanding  of  the  Foreign  Minister’s  meaning  is  correct,  I  submit  to 
the  members  of  the  Council  that  this  is  an  extremely  dangerous  doctrine.  The 
world  is  distressingly  full  of  crisis  situations,  which  have  from  time  to  time 
exploded  into  hostility  in  every  continent  on  the  globe.  A  large  number  of  those 
situations  have  their  origins  years,  decades,  centuries  before  the  United  Nations 
Charter  was  adopted  in  1945.  If  the  proposition  were  to  be  accepted  that  the  use  of 
force  was  valid  for  situations  which  originated  before  the  Charter  was  adopted,  .  .  . 
I  believe  the  world  would  be  an  infinitely  more  dangerous  and  flammable  place 
than  it  already  is.  (S/PV.  2350,  pp.  71-2) 

Later  in  this  debate,  it  was  suggested  that  the  United  Kingdom  would 
not  be  entitled,  by  reason  of  Article  27  (3)  of  the  Charter  of  the  United 
Nations,  to  vote  on  a  resolution.  Sir  Anthony  Parsons  in  reply  stated: 

My  delegation  cannot  accept  this  argument  in  this  case.  That  proviso  relates 
clearly  to  decisions  under  Chapter  VI  and  under  Article  52,  paragraph  3. 

The  present  draft  resolution  relates  to  a  breach  of  the  peace  and  has  been 
proposed  with  Article  40  of  the  Charter  in  mind.  (Ibid.,  p.  82) 

[On  3  April  1982,  at  its  2350th  meeting,  the  Security  Council  adopted 
the  following  Resolution  502  (1982): 

The  Security  Council 

Recalling  the  statement  made  by  the  President  of  the  Security  Council  at  the 
2345th  meeting  of  the  Security  Council  on  1  April  1982  (S/14944)  calling  on 
the  Governments  of  Argentina  and  the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland  to  refrain  from  the  use  or  threat  of  force  in  the  region  of  the 
Falkland  Islands  (Islas  Malvinas), 

Deeply  disturbed  at  reports  of  an  invasion  on  2  April  1982  by  armed  forces  of 
Argentina, 

Determining  that  there  exists  a  breach  of  the  peace  in  the  region  of  the  Falkland 
Islands  (Islas  Malvinas), 

1.  Demands  an  immediate  cessation  of  hostilities; 

2.  Demands  an  immediate  withdrawal  of  all  Argentine  forces  from  the  Falkland 
Islands  (Islas  Malvinas); 

3.  Calls  on  the  Governments  of  Argentina  and  the  United  Kingdom  to  seek 
a  diplomatic  solution  to  their  differences  and  to  respect  fully  the  purposes  and 
principles  of  the  Charter  of  the  United  Nations.] 

In  the  course  of  a  statement  made  on  7  April  1982  to  the  United  Nations 
Special  Committee  on  Enhancing  the  Effectiveness  of  the  Principle  of 
Non-Use  of  Force  in  International  Relations,  Mr.  Hamilton  Whyte  said 
on  behalf  of  the  United  Kingdom: 

I  now  draw  some  conclusions  which  are  highly  relevant  to  the  work  of  this 
Committee. 
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First,  the  present  law  as  contained  in  Articles  2(3)  and  (4)  of  the  Charter  is  clear 
and  soundly  based. 

Secondly,  no  new  exceptions  can  be  allowed  to  creep  in,  such  as  those  suggested 
by  the  Foreign  Minister  of  Argentina.  Here  I  am  referring  to  the  particularly 
dangerous  doctrine  of  the  Argentine  Foreign  Minister  that  there  exists  an  excep¬ 
tion  for  pre- 1 945  disputes.  It  is  quite  contrary  to  the  Charter  and  to  the  consistent 
stand  of,  for  example,  the  Organisation  of  African  Unity,  on  boundary  disputes. 
(Text  provided  by  the  Foreign  and  Commonwealth  Office) 


In  a  letter  dated  1 3  April  1 982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

On  instructions  from  my  Government,  I  have  the  honour,  with  reference  to  the 
letter  dated  12  April  1982  from  the  Permanent  Representative  of  Argentina  to  the 
United  Nations  addressed  to  the  President  of  the  Security  Council  (S/ 14968),  to 
communicate  the  following  reply. 

The  Government  of  the  United  Kingdom  considers  that  Security  Council 
resolution  502  (1982)  must  be  read  as  a  whole.  This  means  not  just  the  operative 
paragraph  as  suggested  by  the  Permanent  Representative  of  Argentina  but  also 
the  preamble,  which  determined  the  existence  of  a  breach  of  the  peace  as  the  result 
of  an  invasion  by  Argentine  armed  forces. 

Following  the  adoption  of  Security  Council  resolution  502  (1982)  on  3  April 
1982  Argentina  invaded  South  Georgia  on  4  April  1 982  in  flagrant  violation  of  the 
demand  for  an  immediate  cessation  of  hostilities  and  has  not  withdrawn  its  forces 
from  the  Falkland  Islands  in  flagrant  violation  of  the  demand  for  withdrawal  in 
operative  paragraph  2.  Indeed,  Argentina  has  actually  increased  the  numbers  of 
its  armed  forces  on  the  Falkland  Islands  and  has  introduced  armed  forces  into 
South  Georgia.  These  acts  make  even  more  serious  Argentina’s  failure  to  comply 
with  Security  Council  resolution  502  (1982).  The  Government  of  the  United 
Kingdom  welcomes  any  statement  of  preparedness  by  Argentina  to  comply  with 
operative  paragraph  2  of  that  resolution  but  must  point  out  that  Argentina  is  not 
in  a  position  to  impose  conditions  not  approved  by  the  Security  Council  in  that 
resolution.  (S/14973) 


In  the  course  of  a  debate  in  the  Economic  and  Social  Council  of  the 
United  Nations,  held  on  15  April  1982,  on  the  subject  of  the  International 
Year  of  Peace  and  the  International  Day  of  Peace,  the  Permanent 
Representative  of  the  United  Kingdom,  Sir  Anthony  Parsons,  stated: 

In  resolution  36/67,  the  General  Assembly  had  rightly  recalled  that  the 
promotion  of  peace  was  among  the  main  purposes  of  the  United  Nations,  in 
conformity  with  its  Charter.  Indeed,  Article  2,  paragraphs  3  and  4,  of  the  Charter 
provided  that  all  Members  should  settle  their  international  disputes  by  peaceful 
means  in  such  a  manner  that  international  peace  and  security,  and  justice,  were 
not  endangered;  and  that  all  Members  should  refrain  in  their  international 
relations  from  the  threat  or  use  of  force  against  the  territorial  integrity  or  political 
independence  of  any  State,  or  in  any  other  manner  inconsistent  with  the  Purposes 
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of  the  United  Nations.  By  virtue  of  Articles  24  and  25  of  the  Charter,  the  Member 
States  conferred  on  the  Security  Council  primary  responsibility  for  the  main¬ 
tenance  of  international  peace  and  security,  and  agreed  to  accept  and  carry  out  the 
decisions  of  the  Security  Council.  (E/1982/SR.  8,  p.  5) 


In  a  speech  to  the  Security  Council  on  21  May  1982,  the  United 
Kingdom  representative,  Sir  Anthony  Parsons,  stated: 

I  should  like  to  set  out  some  basic  principles. 

The  first  one  is  peaceful  settlement.  It  is  clear  that  the  Argentine  invasions  were 
violations  of  the  third  paragraph  of  Article  2  of  the  Charter— the  fundamental 
principle  of  peaceful  settlement.  Both  Argentina  and  the  United  Kingdom  had 
long  accepted  that  a  dispute  existed  concerning  sovereignty  over  the  Falklands. 
The  General  Assembly  had  also  accepted  this.  Instead  of  continuing  to  seek  a 
peaceful  settlement,  on  2  and  3  April  Argentina  sought  a  military  settlement.  On 
1  April  the  Argentine  Foreign  Minister  had  expressly  closed  the  diplomatic 
channels.  These  actions  were  contrary  to  a  fundamental  principle  governing  of 
international  relations,  something  which  demands  the  severest  censure  from  the 
international  community.  Even  those  who  have  a  diflferent  view  of  the  sovereignty 
question  from  my  own  must  surely  agree  that  Argentina,  by  using  force,  violated 
the  fundamental  obligation  on  all  States  to  seek  peaceful  solutions  to  their 
differences.  Argentina  thus  violated  Article  2  (3)  and  Article  37  of  the  Charter. 
(S/PV.  2360,  p.  37) 


In  a  letter  dated  23  June  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations,  Sir  Anthony  Parsons,  wrote  in  reply  to  an  Argentine 
letter  of  18  June  1982: 

The  Argentine  letter  refers  to  ‘armed  aggression’  on  the  part  of  the  United 
Kingdom  and  contains  several  other  tendentious  statements  of  a  similar  nature. 
What  are  the  facts?  First,  it  will  be  recalled  that  on  1  April  1982  the  Security 
Council  issued  an  appeal  to  Argentina  and  the  United  Kingdom  to  refrain  from 
the  use  of  force  (S/14944).  Secondly,  I  accepted  that  appeal  on  behalf  of  the 
United  Kingdom  (S/PV. 2345,  p.  36).  Thirdly,  the  Representative  of  Argentina 
remained  silent:  Argentine  armed  forces  invaded  the  Falkland  Islands  on  2  April 
and  South  Georgia  on  3  April.  Finally,  the  Security  Council,  in  Resolution  502 
(1982),  characterised  this  use  of  force  as  an  invasion  which  had  caused  a  breach  of 
the  peace  in  the  region  of  the  Falkland  Islands.  It  is  clear  from  the  foregoing,  as 
well  as  from  the  definition  of  the  term  ‘aggression’  put  forward  by  the  General 
Assembly  in  its  Resolution  3314  (XXIX),  that  by  its  first  use  of  armed  force  in 
defiance  of  the  Security  Council’s  appeal  Argentina  committed  acts  of  armed 
aggression  against  the  United  Kingdom  and  the  people  of  the  Falkland  Islands. 
The  Argentine  aggression  was  the  more  serious  because  negotiations  were  still 
in  progress,  the  latest  meeting  having  been  held  in  a  positive  spirit  at  the  end 
of  February  1982.  Argentina’s  action  thus  violated  both  the  third  and  fourth 
paragraphs  of  Article  2  of  the  Charter— the  fundamental  principles  of  peaceful 
settlement  and  non-use  of  force.  (S/15249) 
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In  a  booklet,  The  Falklands — The  Facts  (revised  edition  dated  July 
1982),  the  Foreign  and  Commonwealth  Office  wrote: 

The  signatories  of  the  UN  Charter,  including  Argentina,  agree  under  Articles 
2(3)  and  2(4)  to  ‘Settle  their  international  disputes  by  peaceful  means  in  such  a 
manner  that  international  peace  and  security,  and  justice,  are  not  endangered’  and 
to  ‘refrain  in  their  international  relations  from  the  threat  or  use  of  force  against  the 
territorial  integrity  or  political  independence  of  any  State’,  (p.  5) 

In  the  course  of  a  debate  on  the  subject  of  security  and  disarmament,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  Mr.  Douglas 
Hurd,  stated: 

My  hon.  Friend  the  Member  for  Anglesey  is  right  to  stress  the  link  between 
peace  and  security  based  on  respect  for  international  law.  That  link  is  often 
neglected  in  discussions.  Two  wars  are  raging  in  the  Middle  East  and  one  war  has 
just  finished — we  hope  for  good — in  the  South  Atlantic.  Elsewhere  are  dozens  of 
areas  of  tension,  acute  dispute  and  bloodshed.  I  cannot  help  feeling  that  it  would 
be  better  and  more  fruitful  if  some  of  the  energy  spent  worrying  about  an 
imminent  clash  between  the  super  Powers — which  I  believe  to  be  most  unlikely — 
were  spent  on  studying  and  finding  ways  of  settling  the  conflicts  that  occur  mostly 
in  the  Third  world  and  which  are  now  causing  misery  and  slaughter. 

The  United  Nations  is  the  instrument  created  for  that  purpose.  The  United 
Nations  charter  is  the  best  solution  yet  of  hopes  in  that  direction.  My  hon.  Friend 
outlined  his  group’s  proposals.  He  said  that  they  were  not  dreamers.  It  is  worth 
remembering,  when  considering  such  proposals,  that  the  existing  United  Nations 
charter  provides,  in  chapter  7,  for  enforcement.  The  trouble  is  that  it  is  a  dead 
letter.  It  has  never  been  put  into  practice.  It  is  a  dead  letter  because  the  Soviets 
prevented  it  from  becoming  a  reality. 

The  charter  also  offers  a  peacekeeping  role  to  the  Secretary-General — and  we 
look  forward  to  welcoming  the  present  Secretary-General  on  a  visit  to  London 
next  month.  Again,  we  come  up  against  a  deeply  entrenched  Soviet  view — that 
the  Secretary-General  should  operate  only  when  specifically  requested  by  the 
Security  Council. 

We  support  the  Secretary-General’s  role.  We  are  painfully  aware  of  the  need  to 
strengthen  the  UN’s  role  in  the  peaceful  settlement  of  disputes.  Over  the  years  our 
Armed  Forces  have  gained  considerable  experience  of  UN  peacekeeping.  The 
general  subject  is  covered  in  our  military  staff  courses  and  specific  training  is  given 
when  required.  Our  policy  is  to  try  to  respond  helpfully  if  we  can,  whenever 
requests  are  made  for  help  with  UN  peacekeeping  forces.  My  hon.  Friend 
probably  knows  that  we  are  the  largest  single  contributor  to  the  LTN  force  in 
Cyprus.  We  provide  one  third  of  the  force  and  all  the  logistic  support.  That  is 
quite  a  contribution.  We  also  provide  logistic  support  to  the  UN  force  in  the 
Lebanon,  whose  future  is  to  some  extent  in  doubt  but  which,  until  the  final  Israeli 
invasion,  did  undoubtedly  useful  work  in  checking  trouble.  (H.C.  Debs.,  vol.  26, 
col.  874:  29  June  1982) 
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Part  Twelve:  II.  I.  2.  Pacific  settlement  of  disputes — modes  of  settlement — 
settlement  within  international  organizations — organizations  other  than  the 
United  Nations 

In  the  course  of  a  debate  on  the  subject  of  security  and  disarmament, 
the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Mr.  Douglas 
Hurd,  stated: 

It  is  too  early  to  be  sure,  but  there  has  been  a  tendency  to  shift  peacekeeping 
operations  outside  the  UN  framework.  We  have  seen,  for  example,  the  Sinai 
force,  which  is  outside  the  LJN,  to  which,  again,  we  contribute  because  we  believe 
it  is  worthwhile.  We  have  seen  the  Organisation  for  African  Unity’s  peacekeeping 
operation  in  Chad.  It  may  be  that  such  regional  steps  will  grow  in  future.  .  .  . 
[AJrticles  52  and  54  of  the  UN  charter  envisage  and  allow  for  regional  arrange¬ 
ments  in  matters  of  peace  and  security.  I  have  been  carefully  reading  the  Palme 
commission  report  on  the  subject  and  it,  too,  puts  an  emphasis  on  regional 
arrangements.  (H.C.  Debs.,  vol.  26,  col.  874:  29  June  1982) 


Part  Thirteen:  I.  D.  Coercion  and  the  use  of  force  short  of  war — unilateral 
acts — intervention 

(See  also  Part  Three:  I.  A.  2.,  and  Part  Three:  III.  D.  (written  answer  of 
9  March  1982),  above;  Part  Fourteen:  I.  B.  8.,  below) 

In  the  course  of  an  address  to  the  Security  Council  of  the  United 
Nations  on  the  subject  of  the  Argentine  invasion  of  the  Falkland  Islands 
and  its  dependencies,  the  United  Kingdom  representative,  Sir  Anthony 
Parsons,  stated  on  2  April  1982: 

As  we  sit  here,  a  massive  Argentine  invasion  of  the  Falkland  Islands  is  taking 
place.  I  cannot  find  words  strong  enough  to  express  my  Government’s  con¬ 
demnation  of  this  wanton  act  of  armed  force.  It  is  a  blatant  violation  of  the  United 
Nations  Charter  and  of  international  law.  It  is  an  attempt  to  impose  by  force  a 
foreign  and  unwanted  control  over  1,900  peaceful  agricultural  people  who  have 
chosen  in  free  and  fair  elections  to  maintain  their  links  with  Britain  and  the  British 
way  of  life.  (S/PV.  2346,  pp.  3-5) 


In  a  statement  to  the  House  of  Commons,  the  Secretary  of  State  for 
Defence,  Mr.  John  Nott,  stated: 

On  Friday  2  April,  Argentina  seized  the  Falkland  Islands  by  force  of  arms,  in 
flagrant  disregard  of  international  law  and,  subsequently,  of  resolution  502  of  the 
Security  Council.  Her  Majesty’s  Government  have  made  it  absolutely  clear  that 
we  do  not,  and  will  not,  accept  this  position.  The  Falkland  Islands  are  sovereign 
British  territory.  The  Falkland  Islanders  wish  to  remain  under  British  adminis¬ 
tration.  (H.C.  Debs.,  vol.  21,  col.  1045:  7  April  1982) 
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In  a  letter  dated  20  April  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

.  .  .  Argentina  used  armed  force  in  an  effort  to  settle  separate  territorial  disputes 
with  the  United  Kingdom  over  the  Falkland  Islands,  South  Georgia  and  the 
South  Sandwich  Islands,  despite  a  call  from  the  Security  Council  on  1  April  to 
refrain  from  the  use  of  force.  Argentina’s  use  of  armed  force  against  the  Falkland 
Islands  on  2  April,  against  South  Georgia  on  4  April  and  against  the  South 
Sandwich  Islands  violated  paragraphs  3  and  4  of  Article  2  of  the  Charter  of  the 
United  Nations — the  fundamental  principles  of  peaceful  settlement  of  disputes 
and  non-use  of  force. 

.  .  .  The  Security  Council  characterized  Argentina’s  action  as  an  ‘invasion’  and 
determined  that  a  breach  of  the  peace  existed  in  the  region  of  the  Falkland  Islands. 
In  the  same  resolution  502  (1982),  the  Security  Council  demanded  the  immediate 
withdrawal  of  all  Argentine  forces  from  the  Falkland  Islands.  (S/14988) 

In  a  letter  dated  29  April  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  stated: 

I  have  the  honour,  on  instructions  from  my  Government  and  with  reference 
to  the  letter  from  the  President  of  the  Twentieth  Meeting  of  Consultation  of 
Ministers  of  Foreign  Affairs  of  the  Organization  of  American  States  dated 
28  April  1982  (S/ 1 5008),  to  which  was  appended  the  text  of  a  resolution  adopted 
by  that  meeting,  to  state  the  following. 

The  United  Kingdom  notes  with  surprise  that  the  resolution  fails  to  indicate 
that  it  was  Argentina  which  used  armed  force  to  invade  the  Falkland  Islands  and 
South  Georgia  on  2  and  3  April  1982,  in  defiance  of  the  call  by  the  Security 
Council  on  1  April  1982  (S/ 14944)  in  the  exercise  of  its  primary  responsibility 
under  the  Charter  of  the  United  Nations  for  the  maintenance  of  international 
peace  and  security.  These  uses  of  force  would  appear  to  the  United  Kingdom  to 
have  been  contrary  to  article  1  of  the  Rio  Treaty,  by  which  the  High  Contracting 
Parties: 

‘Undertake  in  their  international  relations  not  to  resort  to  the  .  .  .  use  of  force 
in  any  manner  inconsistent  with  the  provisions  of  the  Charter  of  the  United 
Nations’. 

What  is  indisputable  is  that  Argentina’s  uses  of  force  on  2  and  3  April  were 
contrary  to  those  fundamental  provisions  of  the  Charter  of  the  United  Nations 
which  oblige  Members  to  settle  their  disputes  by  peaceful  means  and  to  refrain 
from  the  use  of  force  (Article  2,  paras.  3  and  4).  (S/15010) 

In  reply  to  a  statement  made  to  the  Council  of  the  United  Nations 
Environmental  Programme  by  the  Group  of  Latin  American  and  Carib¬ 
bean  Countries  through  the  representative  of  Argentina,  the  United 
Kingdom  representative,  Mr.  J.  R.  Williams,  wrote  on  18  May  1982: 

There  can  be  no  question  of  the  United  Kingdom  Government  having  behaved 
aggressively.  On  2  April  Argentina  used  armed  force  in  an  effort  to  settle  a  terri- 
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torial  dispute  despite  a  call  by  the  Security  Council  on  1  April  to  refrain  from  the 
use  of  force.  The  Argentine  invasion  violates  the  fundamental  principles  of 
peaceful  settlement  of  disputes  and  non-use  of  force  enshrined  in  paragraphs  3 
and  4  of  Article  2  of  the  Charter.  The  Security  Council  in  its  mandatory  Resolu¬ 
tion  502  characterised  Argentina’s  action  as  an  ‘invasion’  and  determined  that 
a  breach  of  the  peace  existed.  An  immediate  withdrawal  of  Argentine  forces  was 
called  for  in  the  Resolution,  a  withdrawal  which  is  binding  on  Argentina  under 
international  law.  She  has  yet  to  comply. 

The  international  community  agreed  by  consensus  upon  a  definition  of  aggres¬ 
sion  at  the  1974  session  of  the  L^N  General  Assembly.  Article  2  of  that  agreed 
definition  states  that  ‘The  first  use  of  armed  force  by  a  State  in  contravention 
of  the  Charter  shall  constitute  prima  facie  evidence  of  an  act  of  aggression  .  .  .  ’  It 
is  Argentina  that  first  used  armed  force  and  she  is  clearly  the  aggressor.  If  other 
nations  followed  her  example  of  seeking  to  settle  their  territorial  disputes  by  force 
we  should  have  resorted  to  the  law  of  the  jungle.  It  is  of  cardinal  importance  for  the 
future  that  aggression  should  not  be  seen  to  pay.  (UNEP/GC  (SSC)/L  12,  p.  4) 

The  British  Ambassador  to  the  Soviet  Union,  Sir  Curtis  Keeble, 
addressed  the  following  letter  dated  26  May  1982  to  the  Director  General 
of  Tass,  Mr.  S.  A.  Losev: 

I  have  noted  with  some  surprise  the  statement  issued  by  TASS  on  23  May  1982 
in  connection  with  the  military  action  in  the  Falkland  Islands.  Since  the  statement 
does  not  carry  any  indication  that  it  is  officially  authorised,  I  assume  that  your 
Agency  takes  responsibility  for  it  and  it  is  for  that  reason  that  I  am  addressing  you 
in  connection  with  it. 

Your  statement  expresses  the  view  that  disputes  should  be  settled  by  peaceful 
means  and  that  lengthy  negotiations  are  preferable  to  a  short  war.  This  is  indeed 
the  British  view.  It  is  precisely  because  Argentina,  by  its  invasion  of  the  Islands, 
has  flouted  this  principle  that  the  present  crisis  has  arisen.  There  are  other  points 
in  the  statement  from  which  my  Government  would  strongly  dissent.  My  purpose 
in  writing  to  you  is,  however,  to  take  up  not  so  much  the  opinions  expressed  by 
your  Agency  as  the  misleading  impression  which  the  statement  gives  concerning 
two  essential  points: 

(a)  the  origin  of  the  military  conflict; 

( b )  the  position  in  relation  to  the  United  Nations  Charter. 

On  these  points  it  is  important  that  there  should  be  no  misunderstanding  of  the 
facts. 

The  decision  to  have  recourse  to  armed  force  for  solution  of  the  dispute 
concerning  the  Falkland  Islands  was  taken  by  Argentina.  Specifically,  on  1  April, 
the  Foreign  Minister  of  Argentina  informed  the  British  Ambassador  in  Buenos 
Aires  that  the  diplomatic  channel  was  closed.  It  was  for  this  reason  that  Britain 
sought  a  meeting  of  the  Security  Council  and  that  on  1  April  the  Council 
authorised  its  President  to  issue  an  appeal  to  Argentina  and  the  United  Kingdom 
to  refrain  from  the  threat  or  use  of  force  in  the  region.  The  British  delegation 
immediately  responded  positively  to  this  appeal.  The  representative  of  Argentina 
remained  silent.  The  following  day,  2  April,  Argentina  invaded  the  Falkland 
Islands.  On  3  April,  Argentine  forces  invaded  South  Georgia.  On  the  same  day, 
3  April,  the  Security  Council  adopted  Resolution  502. 


UNITED  KINGDOM  MATERIALS  ON 


506 

The  fundamental  principle  of  the  peaceful  settlement  of  disputes  is  embodied 
in  Articles  1  and  2  of  the  Charter  of  the  United  Nations.  By  specifically  rejecting 
the  continuation  of  negotiations  and  turning  instead  to  the  use  of  force,  Argentina 
acted  contrary  to  the  very  first  purpose  of  the  United  Nations,  embodied  in  the 
first  paragraph  of  Article  1  ‘to  bring  about  by  peaceful  means  .  .  .  settlement  of 
international  disputes’.  In  doing  so,  Argentina  also  acted  in  breach  of  the  4th 
paragraph  of  Article  2  of  the  Charter,  namely  the  obligation  ‘to  refrain  from  the 
use  of  force  against  the  territorial  integrity  or  political  independence  of  any  state, 
or  in  any  other  manner  inconsistent  with  the  purposes  of  the  United  Nations’. 
The  Argentine  invasion  was  carried  out  by  the  use  of  force  against  the  population 
of  the  Falkland  Islands;  a  group  of  people  who  had  made  no  threat  to  Argentina. 
There  was  no  question  of  self-defence  by  Argentina. 

Having  taken  action  contrary  to  the  provisions  of  the  United  Nations  Charter, 
the  Argentine  forces  remained  on  the  Falkland  Islands  in  violation  of  the  specific 
requirement  of  Security  Council  Resolution  502  of  3  April,  a  mandatory  resolu¬ 
tion  which  determined  that  there  existed  a  breach  of  the  peace  as  a  result  of  the 
Argentine  invasion  of  the  Falkland  Islands  and  which  demanded  the  immediate 
withdrawal  of  all  Argentine  forces. 

In  these  circumstances  my  Government  has  taken  measures  in  exercise  of  its 
inherent  right  of  self-defence  recognised  by  Article  5 1  of  the  Charter.  At  the  same 
time,  my  Government  has  made  every  effort  to  seek  a  negotiated  settlement.  I 
communicated  to  the  Government  of  the  Soviet  Union  the  British  proposals 
which,  without  prejudice  to  the  rights,  claims  and  positions  of  each  side,  provided 
for  a  ceasefire;  the  mutual  withdrawal  of  forces;  the  termination  of  the  exclusion 
zones  and  other  similar  measures;  the  establishment  of  an  interim  administration 
of  the  Islands  under  the  United  Nations  with  the  participation  of  the  population 
of  the  Islands,  including  Argentine  representatives;  and  the  initiation  of  new 
discussions  to  seek  a  substantive  settlement  of  the  dispute.  Argentina  was  not 
prepared  to  accept  this  proposal  but  instead  continued  to  seek  to  assert  by  force  its 
illegal  occupation.  These  are  not  opinions.  They  are  facts.  I  should  be  grateful 
if  your  Agency  would  give  them  publicity.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office) 


In  reply  to  the  question  if  he  will  list  the  European  Economic  Com¬ 
munity  Ministerial  Council  resolutions  critical  of  the  Union  of  Soviet 
Socialist  Republics’  invasion  of  Afghanistan  indicating  whether  any 
member  State  abstained  or  voted  against  any  of  them  on  the  grounds  of 
neutrality,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

The  Heads  of  State  and  Government  and  the  Foreign  Ministers  have  made  the 
following  statements  on  the  Soviet  invasion  and  occupation  of  Afghanistan. 

15  January  1980 — Statement  by  Foreign  Ministers  of  the  Nine. 

19  February  1980 — Statement  by  Foreign  Ministers  of  the  Nine. 

28  April  1980 — Statement  by  the  European  Council. 

13  June  1980 — Statement  by  the  European  Council. 

24  March  1981  —  Statement  by  the  European  Council. 

30  June  1981 — Statement  by  the  European  Council. 
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27  November  1981  —  Statement  by  the  European  Council. 

30  March  1982  —  Statement  by  the  European  Council. 

All  these  statements  were  agreed  by  consensus  in  political  co-operation. 

In  addition,  on  1 5  January  1980,  the  Foreign  Affairs  Council  decided  in  support 
of  the  LTnited  States  grain  embargo  on  the  USSR,  that  agricultural  products  from 
the  Community  should  not  directly  or  indirectly  take  the  place  of  United  States 
products  on  the  Soviet  market.  This  decision  was  also  taken  by  consensus.  (H.C. 
Debs.,  vol.  24,  Written  Answers,  col.  429:  28  May  1982) 


In  the  course  of  a  debate  on  17  September  1982  in  the  Security  Council 
on  the  subject  of  the  situation  in  Lebanon,  the  United  Kingdom  repre¬ 
sentative,  Sir  John  Thomson,  stated: 

Instead  of  the  restraint  which  we  had  hoped  for  from  all  parties,  we  have  seen 
Israel’s  forces  move  deep  into  west  Beirut,  causing  further  conflict  and  destruction. 
W e  are  greatly  concerned  by  this  I  sraeli  move .  We  note  the  Lebanese  Government’s 
public  rejection  of  Israel’s  claim  that  it  is  acting  to  prevent  fighting  and  secure  peace. 
Israel  has  no  right  to  arrogate  to  itself  the  power  of  intervention  in  the  capital  and 
territory  of  a  neighbouring  State.  Israel  has  no  right  to  take  the  law  into  its  own 
hands  in  someone  else’s  country.  We  support  the  call  for  an  immediate  Israeli 
withdrawal  to  the  positions  it  occupied  before  15  September.  (S/PV.  2395,  p.  13) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Her  Majesty’s  Government  have  condemned  the  Israeli  invasion  of  Lebanon 
and  her  later  actions  in  Lebanon  as  a  flagrant  breach  of  international  law.  Her 
Majesty’s  Government  are  working  with  others  to  try  to  secure  Israel’s  full  with¬ 
drawal  from  Lebanon,  together  with  the  withdrawal  of  all  other  foreign  forces. 
(H.L.  Debs.,  vol.  434,  col.  814:  12  October  1982) 


In  reply  to  a  question  about  the  military  raid  into  Lesotho  by  South 
African  forces,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

I  summoned  the  South  African  ambassador  on  9  December  to  express  the 
Government’s  strong  disapproval  of  the  South  African  raid  on  Maseru.  I 
expressed  concern  at  this  serious  and  unjustified  violation  of  the  territorial 
integrity  of  a  fellow  member  of  the  Commonwealth  and  deplored  the  resulting 
loss  of  life.  I  urged  the  South  African  Government  to  desist  from  such  attacks. 
(H.C.  Debs.,  vol.  34,  Written  Answers,  col.  30:  13  December  1982) 

On  14  December  1982,  the  Permanent  Representative  of  the  United 
Kingdom  to  the  United  Nations,  Sir  John  Thomson,  stated  in  the  course 
of  a  debate  in  the  General  Assembly: 

The  British  Government  has  condemned  in  no  uncertain  terms  the  flagrant 
violation  of  Lesotho’s  sovereignty  and  the  tragic  loss  of  life  as  a  result  of  South 
Africa’s  attack  of  9  December.  (A/37/PV.  103,  p.  6) 
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Part  Thirteen:  I.  E.  Coercion  and  use  of  force  short  of  war — unilateral 
acts — other  unilateral  acts,  including  self-defence 

(See  Part  Fourteen:  III.,  below,  for  acts  of  self-defence  involving  armed 
conflict.  See  also  Part  Thirteen:  II.  B.,  below) 

In  reply  to  a  question,  the  Lord  Privy  Seal  set  out  the  measures  taken  by 
Her  Majesty’s  Government  pursuant  to  a  declaration  issued  by  N.A.T.O. 
Foreign  Ministers  on  1 1  January  1982: 

These  measures  are  as  follows. 

With  respect  to  Poland,  Her  Majesty’s  Government: 

(i)  have  imposed  travel  restrictions  on  Polish  diplomats  and  certain  other 
official  Polish  representatives  in  London  and  Glasgow; 

(ii)  will  ensure  that  their  relations  with  the  military  regime  in  Poland  reflect 
the  abnormal  nature  of  the  present  situation; 

(iii)  have  increased  BBC  broadcasts  in  the  Polish  language  to  Poland; 

(iv)  will  give  financial  or  other  assistance  to  help  co-ordinate  the  efforts  of 
those  voluntary  and  Church  agencies  in  Britain  which  are  providing 
humanitarian  aid  to  Poland; 

(v)  have  agreed  with  other  Western  official  creditors  that  the  question  of 
rescheduling  of  Poland’s  1982  official  debt  should,  for  the  time  being,  be 
held  in  suspense; 

(vi)  have  placed  in  abeyance  existing  officially  guaranteed  credits  to  Poland 
subject  to  safeguarding  the  interests  of  British  firms  having  legally 
binding  contractual  obligations; 

(vii)  will  not  for  the  present  make  available  any  new  credits  for  Poland; 

(viii)  have  agreed  with  our  Community  partners  that  there  should  be  no 

further  sales  of  European  Community  food  at  special  prices  to  Poland. 
Funds  that  would  have  been  made  available  for  this  purpose  will  now 
be  diverted  to  the  provision  of  humanitarian  aid  through  the  voluntary 
agencies  and  Church  agencies.  As  a  result  of  this  decision,  there  is  up  to 
35  mecu  (approximately  £19  million)  available  for  this  purpose  of  which 
the  Commission  is  putting  forward  a  proposal  for  the  early  allocation  of 
8  mecu  (approximately  £4-5  million). 

With  respect  to  the  Soviet  Union,  Her  Majesty’s  Government: 

(i)  have  imposed  additional  restrictions  on  the  travel  of  Soviet  officials  based 
in  the  United  Kingdom; 

(ii)  will  reduce  the  level  of  activity  under  four  Anglo-Soviet  technical 
cooperation  agreements,  in  the  fields  of  medicine  and  public  health, 
environmental  protection,  agricultural  research  and  atomic  energy; 

(iii)  have  introduced  a  licensing  system  which  covers  Soviet  factory  ships 
trans-shipping  fish  caught  in  United  Kingdom  waters; 

(iv)  have  given  notice  that  they  intend  to  re-negotiate  the  terms  of  the  Anglo/ 
Soviet  Treaty  on  Merchant  Navigation; 

(v)  are  exploring  with  Community  partners  the  possibility  of  reclassifying 
the  Soviet  Union  within  the  OECD  export  credit  consensus  (on  which  we 
expect  early  agreement  in  the  Community)  and  of  trade  policy  measures 
regarding  Soviet  exports  to  the  Community.  (H.C.  Debs.,  vol.  17, 
Written  Answers,  cols.  221-2 :  5  February  1982) 
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On  3  April  1982,  there  was  issued  the  Control  of  Gold,  Securities, 
Payments  and  Credits  (Argentine  Republic)  Directions  1982  (Statutory 
Instruments  1 982,  No.  512).  In  a  note  not  forming  part  of  the  Order  it  was 
stated: 

These  Directions  prohibit  (except  with  Treasury  permission)  any  recipient  in 
the  Lrnited  Kingdom,  the  Channel  Islands  or  the  Isle  of  Man  of  an  order  from  the 
Government  of  or  any  person  resident  in  the  Argentine  Republic  from  carrying 
out  that  order  in  so  far  as  the  order  (a)  requires  the  recipient  to  make  any  payment 
or  to  part  with  any  gold  or  securities  or  (b)  requires  any  change  to  be  made  in  the 
persons  to  whose  credit  any  sum  is  to  stand  or  to  whose  order  any  gold  or  securities 
is  to  be  held. 

In  the  course  of  a  debate  on  the  subject  of  the  Argentine  invasion  of 
the  Falkland  Islands  and  its  dependencies,  the  Prime  Minister,  Mrs. 
Margaret  Thatcher,  stated: 

We  are  now  reviewing  all  aspects  of  the  relationship  between  Argentina  and  the 
United  Kingdom.  The  Argentine  charge  d’affaires  and  his  staff  were  yesterday 
instructed  to  leave  within  four  days. 

As  an  appropriate  precautionary  and,  I  hope,  temporary  measure  the  Govern¬ 
ment  have  taken  action  to  freeze  Argentine  financial  assets  held  in  this  country. 
An  order  will  be  laid  before  Parliament  today  under  the  Emergency  Laws 
(Re-enactments  and  Repeals)  Act  1964  blocking  the  movement  of  gold,  securities 
or  funds  held  in  the  United  Kingdom  by  the  Argentine  Government  or  Argentine 
residents. 

As  a  further  precautionary  measure,  the  ECGD  has  suspended  new  export 
credit  cover  for  the  Argentine.  It  is  the  Government’s  earnest  wish  that  a  return 
to  good  sense  and  the  normal  rules  of  international  behaviour  on  the  part  of  the 
Argentine  Government  will  obviate  the  necessity  for  action  across  the  full  range  of 
economic  relations.  (H.C.  Debs.,  vol.  21,  col.  638:  3  April  1982) 

On  13  April  1982  the  Bank  of  England  issued  the  following  notice: 
Introduction 

1.  On  3  April  1982  HM  Treasury  issued  directions  under  the  Emergency 
Laws  (Re-enactments  and  Repeals)  Act  1964  which  have  the  effect  of  freezing 
Argentine  assets  held  in  this  country. 

2.  The  directions  are  contained  in  Statutory  Instrument  1982  No  512  which 
may  be  cited  as  the  Control  of  Gold,  Securities,  Payments  and  Credits  (Argentine 
Republic)  Directions  1982.  Copies  may  be  obtained  from  HM  Stationery  Office. 

3.  Article  2  of  the  Statutory  Instrument  reads  as  follows:  — 

‘Except  with  permission  granted  by  or  on  behalf  of  the  Treasury,  no  order 
given  by  or  on  behalf  of  the  Government  or  of  any  person  resident  in  the 
Argentine  Republic  at  the  time  of  the  coming  into  operation  of  these  direc¬ 
tions  or  at  any  later  time  while  these  directions  are  in  force,  shall  be  carried 
out,  in  so  far  as  the  order — 

(i)  requires  the  person  to  whom  the  order  is  given  to  make  any  payment  or  to 
part  with  any  gold  or  securities;  or 
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(ii)  requires  any  change  to  be  made  in  the  persons  to  whose  credit  any  sum  is 
to  stand  or  to  whose  order  any  gold  or  securities  is  to  be  held.’ 

4.  These  directions  apply  to  all  persons  in  the  United  Kingdom,  including  the 
Channel  Islands  and  the  Isle  of  Man  (see  preface),  and  to  all  other  persons, 
wherever  they  may  be,  who  are  ordinarily  resident  in  the  United  Kingdom  and 
who  are  citizens  of  the  United  Kingdom  and  Colonies  or  British  protected 
persons. 

Residents  of  the  Argentine  Republic 

5.  For  the  purposes  of  the  directions,  a  resident  of  the  Argentine  Republic 
is  any  person,  including  any  body  corporate,  resident  in  that  country  on  3  April 
1982  or  at  any  later  time.  A  branch  in  the  Argentine  Republic  of  any  business  is 
treated  as  if  the  branch  were  a  body  corporate  resident  in  the  Argentine  Republic. 
Orders  given  by  branches  outside  the  Argentine  Republic  of  any  body  corporate 
resident  in  the  Argentine  Republic  or  by  branches  of  any  business  whose  head 
office  is  in  the  Argentine  Republic  are  given  on  behalf  of  persons  resident  in  the 
Argentine  Republic,  irrespective  of  the  location  of  such  branches.  Persons 
resident  or  becoming  resident  in  the  Argentine  Republic  should  not  subsequently 
be  treated  as  resident  elsewhere  without  prior  reference  to  the  Bank  of  England. 

6.  Residential  status  should  be  determined  by  reference  to  the  facts.  Cases  of 
doubt  should  be  referred  to  the  Bank  of  England. 

Overseas  Branches  of  United  Kingdom  companies  and  businesses 

7.  Branches  outside  the  United  Kingdom  of  companies  incorporated  in  the 
United  Kingdom  and  of  businesses  whose  head  offices  are  in  the  United  Kingdom 
may  continue  to  comply  with  orders  from  persons  who  are  resident  in  the 
Argentine  Republic  but  permissions  will  not  normally  be  given  to  enable  orders 
received  by  persons  resident  in  the  United  Kingdom  from  persons  resident  in  the 
Argentine  Republic  to  be  transferred  to  and  executed  by  branches  outside  the 
United  Kingdom. 

Argentine  Accounts 

8.  The  sterling  and  foreign  currency  accounts  of  persons  resident  in  the 
Argentine  Republic  held  in  the  United  Kingdom  with  recognised  banks  and 
licensed  deposit-takers  under  the  Banking  Act  1979  should  be  designated 
Argentine  Accounts. 

Payments  ordered  by  or  on  behalf  of  residents  of  the  Argentine  Republic 

9.  Any  payment  required  by  an  order  given  by  or  on  behalf  of  a  resident  of  the 
Argentine  Republic  to  a  person  subject  to  the  directions  (see  paragraph  4)  is 
prohibited  except  with  permission.  Permission  is  hereby  given  for  any  such 
payment  whether  in  sterling  or  in  foreign  currency  to  be  made  to  an  Argentine 
Account  (see  paragraph  8).  Permission  will  not  normally  be  given  for  any  such 
payment  to  any  account  held  outside  the  United  Kingdom.  No  payment  or 
transfer  may  be  made  from  one  Argentine  Account  to  another  Argentine  Account 
without  permission,  which  will  not  normally  be  given. 

Balances  on  Argentine  Accounts 

10.  Permission  will  not  normally  be  given  for  any  change  to  be  made  in  the 
persons  to  whose  credit  any  sum  held  on  an  Argentine  Account  is  to  stand. 
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11.  The  Bank  of  England  will  consider  applications  to  debit  Argentine 
Accounts  for  the  following  purposes:  — 

(a)  living,  medical,  educational  and  similar  expenses  of  residents  of  the 
Argentine  Republic  in  the  LInited  Kingdom.  Payments  to  meet  travel 
expenditure  by  residents  of  the  Argentine  Republic  leaving  the  United 
Kingdom  will  also  be  considered.  For  all  of  these  purposes,  reasonable 
amounts  will  normally  be  permitted; 

(b)  payments  in  respect  of  goods  which  have  been  shipped  or  otherwise  dis¬ 
patched  from  the  LTnited  Kingdom  prior  to  3  April  1982.  Evidence  of  the 
date  of  shipment  or  dispatch  will  be  required; 

(c)  payments  to  reimburse  United  Kingdom  recognised  banks  and  licensed 
•deposit-takers  who  have  made  payments  in  respect  of  Argentine  trade 
under  irrevocable  letters  of  credit  opened  before  3  April  1982; 

(d)  payments  for  charitable  purposes. 

12.  For  the  time  being,  permission  will  not  be  given  for  Argentine  Accounts  to 
be  debited  for  the  following  purposes:  — 

(a)  payment  for  goods  shipped  or  otherwise  dispatched  from  the  United 
Kingdom  to  Argentina  on  or  after  3  April  1982; 

(b)  payments  to  other  Argentine  Accounts; 

(c)  payment  of  interest,  or  repayment  of  capital,  on  borrowings  by  residents 
of  the  Argentine  Republic; 

(d)  payments  in  connection  with  the  operations  of  vessels  and  aircraft  owned 
by,  or  on  charter  to,  residents  of  the  Argentine  Republic; 

(e)  payment  of  insurance  premiums. 

13.  Permission  is  hereby  given  for  the  payment  from  Argentine  Accounts  of — 

(a)  bank  charges; 

(b)  sums  due  to  the  Inland  Revenue  and  HM  Customs  and  Excise,  provided 
no  overdraft  is  thereby  created  on  an  Argentine  Account; 

(c)  distributions  under  Wills  and  Intestacies  and  payments  under  Trusts  set 
up  before  3  April  1982,  except  to  beneficiaries  who  are  residents  of  the 
Argentine  Republic. 


Provision  of  cash  to  residents  of  the  Argentine  Republic  in  the  United  Kingdom 

14.  Recognised  banks,  licensed  deposit-takers  and  other  persons  in  the  United 
Kingdom  may  provide  cash  in  sterling  in  the  United  Kingdom  to  residents  of  the 
Argentine  Republic — 

(a)  in  exchange  for  foreign  currency  other  than  Argentine  pesos; 

(b)  against  travellers’  cheques  or  travellers’  letters  of  credit  other  than  those 
expressed  in  Argentine  pesos; 

(c)  through  automatic  cash  dispensers. 

Payments  by  Argentine  branches  in  the  United  Kingdom 

15.  Permission  is  hereby  given  for  branches  in  the  United  Kingdom  of 
Argentine  companies  or  businesses  to  make  salary  and  pension  payments  to 
persons  living  in  the  United  Kingdom. 

16.  The  Bank  of  England  will  consider  applications  from  branches  of 
Argentine  companies  in  the  United  Kingdom  to  make  payments  of  a  current 
nature.  Applications  should  provide  schedules  of  forthcoming  payments  due,  on 
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a  weekly  or  fortnightly  basis  if  appropriate,  giving  details  of  the  amounts,  the 
ultimate  beneficiaries  and  purpose  of  the  payments. 

Pensions  etc  due  to  residents  of  the  Argentine  Republic 

17.  Any  necessary  permission  is  hereby  given  for  the  payment  outside  the 
United  Kingdom  of  pensions  due  to  residents  of  the  Argentine  Republic  and  of 
widows’  annuities  associated  with  deceased  husbands’  employments. 

Credits,  loans  and  overdrafts 

18.  For  the  time  being,  no  permissions  will  normally  be  given  to  enable 
existing  or  intending  lenders  subject  to  the  directions  (see  paragraph  4  above)  to 
comply  with  any  order  given  by  or  on  behalf  of  a  person  resident  in  the  Argentine 
Republic  to  make  any  payment.  Without  such  permission,  no  further  drawings 
may  be  made  under  existing  facilities.  No  new  arrangements  should  be  entered 
into,  no  bills  of  exchange  drawn  by  a  resident  of  the  Argentine  Republic  should  be 
accepted,  and  no  credits,  discount  or  acceptance  facilities  of  any  sort  should  be 
issued,  confirmed  or  advised  for  account  of,  or  in  favour,  or  on  behalf  of,  a  resident 
of  the  Argentine  Republic. 

19.  Any  necessary  permission  is,  however,  hereby  given  for  irrevocable  credits 
opened  before  3  April  1982  in  respect  of  transactions  with  the  Argentine  Republic 
to  be  honoured.  Argentine  Accounts  may  not  be  debited  in  reimbursement  except 
where  otherwise  permitted  in  this  Notice. 

Maturing  bills  of  exchange 

20.  All  necessary  permissions  are  hereby  given  for  maturing  bills  of  exchange 
drawn  by  residents  of  the  Argentine  Republic  and  accepted  before  3  April  1 982  by 
persons  subject  to  the  directions  to  be  paid  by  the  acceptor  on  maturity.  Argentine 
Accounts  may  not  be  debited  in  reimbursement  without  permission. 

Servicing  of  syndicated  loans 

21.  Any  necessary  permission  will  be  given  for  recognised  banks  and  licensed 
deposit-takers  which  are  agents  for  syndicated  loans  and  credits  to  the  Argentine 
Republic  to  distribute  capital  repayments  and  interest  payments  to  participants  in 
the  syndicates,  provided  that  the  necessary  funds  are  received  from  outside  the 
United  Kingdom.  Applications  for  such  permission  should  be  made  to  the  Bank 
of  England.  No  permission  will,  of  course,  be  given  to  use  frozen  Argentine 
balances. 

Roll-overs 

22.  Persons  subject  to  the  directions  who  have  made  loans  to  residents  of  the 
Argentine  Republic  before  3  April  1982  and  who  wish  to  roll  over  such  loans  in 
accordance  with  the  terms  of  the  loan  agreement  should  refer  to  the  Bank  of 
England.  Attention  should  be  drawn  to  the  reasons  for  any  reduction  in  the 
interest  rate  or  change  in  currency  composition.  No  permission  will  be  given  to 
enable  the  drawn  down  amount  of  the  loan  or  credit  to  be  increased  on  roll-over. 

Gold 

23.  Permission  is  required  for  persons  subject  to  the  directions  to  do  anything 
which  involves  parting  with  any  gold  coin  or  gold  bullion  wherever  located  or 
making  any  change  in  the  persons  to  whose  order  any  gold  coin  or  gold  bullion 
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is  to  be  held  in  compliance  with  an  order  given  by  or  on  behalf  of  residents  of  the 
Argentine  Republic.  Such  permission  will  not  normally  be  given. 

Securities 

24.  Securities  are  defined  in  the  Emergency  Laws  (Re-enactments  and 
Repeals)  Act  1964  as  amended  by  the  Finance  Act  1968  as  including — 

(a)  shares,  stocks,  bonds,  notes  (other  than  promissory  notes),  debentures, 
debenture  stock,  certificates  of  deposit  and  Treasury  and  other  Govern¬ 
ment  bills; 

(b)  a  deposit  receipt  in  respect  of  the  deposit  of  securities; 

(c)  a  unit  or  a  sub-unit  of  a  unit  trust; 

(d)  an  annuity  granted  under  the  Government  Annuity  Act  1929  or  to  which 
either  Part  I  or  Part  II  of  that  Act  applies,  and  a  life  assurance  policy  or 
other  contract  entered  into  with  an  assurance  company  for  securing  the 
payment  in  the  future  of  any  capital  sum  or  sums  or  of  an  annuity; 

(e)  a  warrant  conferring  an  option  to  acquire  a  security; 

(f )  a  share  in  an  oil  royalty 
but  not  including  bills  of  exchange. 

25.  Permission  is  required  for  persons  subject  to  the  directions  to  do  anything 
which  involves  parting  with  any  securities  or  making  any  change  in  the  persons  to 
whose  order  any  securities  are  to  be  held  in  compliance  with  an  order  given  by  or 
on  behalf  of  residents  of  the  Argentine  Republic. 

26.  The  Bank  of  England  will  consider  applications  from  persons  engaged  in 
the  discretionary  management  of  portfolios  of  securities  on  behalf  of  residents 
of  the  Argentine  Republic  to  continue  to  manage  the  portfolios  in  question.  No 
permission  will,  however,  be  given  to  allow  the  release  of  portfolios  from  United 
Kingdom  control. 

27.  Where  securities  are  registered  in  the  name  of  a  person  resident  in  the 
Argentine  Republic,  no  order  requiring  payments  of  capital  monies,  dividends 
or  interest  to  any  person  outside  the  United  Kingdom  may  be  complied  with. 
Permission  is  hereby  given  for  such  payments  to  be  made  to  Argentine  Accounts 
(see  paragraph  8).  Such  permission  is  also  given  where  persons  subject  to  the 
directions  hold  bearer  securities  for  account  of  persons  resident  in  the  Argentine 
Republic. 

Argentine  securities 

28.  No  permissions  are  necessary  for  transfers  of  securities  issued  by  residents 
of  the  Argentine  Republic  except  when  a  person  subject  to  the  directions  is 
required,  by  order  given  by  or  on  behalf  of  a  resident  of  the  Argentine  Republic,  to 
part  with  any  such  security  or  to  make  any  change  in  the  persons  to  whose  order 
any  such  security  is  to  be  held. 

29.  Application  should  be  made  to  the  Bank  of  England  for  any  permission 
needed  by  paying  agents  in  the  United  Kingdom  for  Argentine  securities  to  make 
interest,  dividend  or  redemption  payments  on,  or  to  buy  in,  such  securities. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  Treasury 
Statement  of  13  September  1982,  below) 
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In  the  course  of  a  letter  dated  29  April  1982  addressed  to  the  President 
of  the  Security  Council,  the  Permanent  Representative  of  the  United 
Kingdom  wrote: 

The  United  Kingdom  can  only  reject  as  unfounded  the  assertion  that  the 
adoption  of  legitimate  counter-measures  in  the  political  and  economic  fields  is  in 
some  unspecified  way  incompatible  with  the  Charters  of  the  United  Nations  and 
the  Organization  of  American  States  and  with  the  General  Agreement  on  Tariffs 
and  Trade.  (S/15010) 


In  reply  to  the  question  by  what  legal  instruments  the  economic 
sanctions  of  the  United  Kingdom  against  Argentina  are  enforced,  the 
Minister  of  State  for  Trade  wrote: 

•(a)  The  Control  of  Gold,  Securities  Payments  and  Credits  (Argentine 
Republic)  Directions  1982  made  by  the  Treasury  under  powers  conferred  on  it  by 
section  2  of  the  Emergency  Laws  (Re-enactments  and  Repeals)  Act  1964; 

( b )  An  amendment  dated  6  April  1982  to  the  open  general  import  licence  dated 
8  August  1980  made  under  articles  2  and  5  of  the  Import  of  Goods  (Control) 
Order  1954; 

(c)  Action  under  the  provisions  of  the  Export  of  Goods  (Control)  Order  1981, 
including  a  modification  dated  3  April  1982  to  the  open  general  export  licences — 
covering  aircraft  and  helicopters,  aircraft  engines  and  aircraft  parts,  hovercraft 
and  parts — under  Article  8  of  the  1981  order; 

(d)  An  amendment  dated  16  April  1982  to  the  open  general  trans-shipment 
licence  of  19  March  1979 

(a)  to  freeze  Argentine  financial  assets  in  the  United  Kingdom; 

( b )  to  control  the  import  of  goods  from  Argentina; 

( c )  to  control  the  export  of  arms  and  strategic  goods  to  Argentina;  and 

( d )  to  control  the  trans-shipment  of  Argentine  goods  to  the  United  Kingdom. 
(H.C.  Debs.,  vol.  25,  Written  Answers,  col.  1:  8  June  1982) 

On  13  September  1982  the  following  statement,  169/82,  was  issued  by 
the  Treasury: 

Removal  of  Financial  Restrictions  on  the  Argentine  Republic 

The  financial  restrictions  imposed  on  Argentine  residents  and  the  Argentine 
Government  on  3  April  1982  are  to  be  discontinued  from  midnight  London  time 
on  Monday  13  September.  At  the  same  time,  that  is  20.00  hours  on  Monday 
13  September  Buenos  Aires  time,  the  Argentine  authorities  will  discontinue 
discriminatory  financial  restrictions  against  the  UK  including  financial  restric¬ 
tions  on  UK  businesses  operating  in  Argentina. 

The  Government  has  repeatedly  made  clear  its  desire  to  remove,  on  a  reciprocal 
basis,  all  the  discriminatory  economic  and  commercial  restrictions  between  the 
UK  and  the  Argentine  imposed  following  the  Argentine  invasion  of  the  Falkland 
Islands  in  April. 

The  Government  would  also  like  to  see  stability  restored  to  the  Argentine 
economic  and  financial  system,  welcomes  Argentina’s  current  approach  to  the 
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IMF  and  wishes  to  facilitate  an  appropriate  early  agreement  between  the  Fund 
and  the  Argentine  authorities. 

Against  this  background,  and  the  general  uncertainties  in  the  international 
financial  system,  the  Government  has  therefore  decided  on  a  reciprocal  removal 
of  financial  restrictions,  on  the  basis  of  understandings  reached  with  the 
Argentine  authorities  during  the  course  of  the  Toronto  IMF/IBRD  meetings  and 
subsequently.  These  provide  for  removal  of  Argentine  financial  restrictions  on 
financial  services  as  well  as  other  businesses. 

At  this  stage  the  Argentine  authorities  for  their  part  would  go  no  further  than  a 
reciprocal  lifting  of  discriminatory  financial  restrictions.  The  UK  authorities  will 
look  for  early  progress  on  the  reciprocal  removal  of  discriminatory  trade  and  other 
commercial  restrictions,  with  a  view  to  restoration  of  normal  commercial  and 
economic  relations. 

Other  points  are  as  follows: — 

— Official  observers  or  supervisors  operating  in  UK  businesses  in  Argentina 
as  a  result  of  the  discriminatory  restrictions  on  those  businesses  will  be 
withdrawn. 

— There  will  be  no  discrimination  against  UK  banks.  This  means  that  in 
relation  to  overdue  payments  of  interest  and  principal  UK  banks  will  be 
restored  to  the  position  which  they  would  have  enjoyed  if,  since  April 
1982,  they  had  been  treated  no  less  favourably  than  other  non- Argentine 
banks. 

The  Treasury  has  today  laid  a  Statutory  Instrument  before  Parliament  to 
revoke  the  Control  of  Gold,  Securities,  Payments  and  Credits  (Argentine 
Republic)  Directions  1982,  of  3  April.  This  revocation  will  come  into  effect  from 
midnight,  13  September  1982.  (Text  provided  by  Her  Majesty’s  Treasury) 


In  reply  to  a  question,  the  Prime  Minister  wrote: 

The  following  statutory  powers  were  exercised  by  Ministers  in  connection  with 
the  operation  to  recover  the  Falkland  Islands.  The  list  shows  the  practical  means 
(orders  etc)  which  were  required. 

(а)  Naval  ratings  and  men  of  the  Royal  Marines  who  would  normally  have 
been  entitled  to  be  discharged  or  transferred  to  the  reserve  were  retained  in 
service  by  orders  of  the  Secretary  of  State  for  Defence  made  under  section  4 
of  the  Armed  Forces  Act  1966  and  paragraph  4A  of  schedule  7  to  the  Army 
Act  1955  respectively. 

(б)  The  Secretary  of  State  for  Defence  exercised  powers  under  section  97(5) 
of  the  Explosives  Act  1975  and  regulation  12(5)  of  the  Conveyance  in 
Harbour  of  Military  Explosives  Regulations  (Si  1977/890)  on  three 
occasions  to  override  byelaws  and  other,  statutory,  restrictions  on  the 
movement  of  munitions  through  the  port  of  Southampton. 

(c)  The  Secretary  of  State  for  Defence  exercised  his  powers  under  section  134 
of  the  Naval  Discipline  Act  1957  (as  amended  by  section  74  of  the  Armed 
Forces  Act  1971),  section  224  of  the  Army  Act  1955  and  section  222  of  the 
Air  Force  Act  1955  to  consent  to  the  declaration  of  active  service  in  the 
South  Atlantic,  and  subsequently  exercised  those  powers  to  direct  its 
cessation. 
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(d)  The  Secretary  of  State  for  Defence  called  out  men  of  the  Royal  Fleet 
Reserve  under  powers  conferred  on  him  by  section  1 1  and  26  of  the  Reserve 
Forces  Act  1980. 

0)  The  Lords  Commissioners  of  the  Treasury,  exercising  their  powers  under 
section  2  of  the  Emergency  Laws  (Re-enactments  and  Repeals)  Act  1964, 
introduced  The  Control  of  Gold,  Securities,  Payments  and  Credit 
(Argentine  Republic)  Directions  (SI  1982/512).  These  directions  were 
repealed  by  SI  1982/1307. 

(/)  The  Secretary  of  State  for  Trade  introduced  a  ban  on  Argentine  imports 
under  powers  conferred  on  him  by  section  1  of  the  Import,  Export  and 
Customs  Powers  (Defence)  Act  1939  and  articles  2  and  5  of  the  Import  of 
Goods  (Control)  Order  1954  (SI  1954/23). 

( g )  Under  powers  conferred  by  the  same  Act  and  by  article  8  of  the  Export  of 
Goods  (Control)  Order  1981  (SI  1981/1641)  the  Secretary  of  State  for 
Trade  also  revoked  all  export  licences  for  Argentina. 

(H.C.  Debs.,  vol.  29,  Written  Answers,  cols.  258-g:  25  October  1982) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  would  be 
willing  to  take  advantage  of  the  right  of  self-defence  in  the  United  Nations 
Charter  and  intercept  a  vessel  carrying  French  weapons  to  Argentina,  the 
Secretary  of  State  for  Defence,  Mr.  John  Nott,  said: 

Article  51  of  the  Charter  provides  for  self-defence  but  I  know  of  no 
international  legal  basis  for  intercepting  a  vessel  on  the  high  seas.  (H.C.  Debs., 
vol.  32,  col.  583:  22  November  1982) 


Part  Thirteen:  II.  A.  Coercion  and  use  of  force  short  of  war — collective 
measures — regime  of  the  United  Nations 

In  the  course  of  a  statement  on  20  January  1982  in  explanation  of  vote, 
the  Permanent  Representative  of  the  United  Kingdom  to  the  Security 
Council,  Sir  Anthony  Parsons,  said  in  part: 

We  are  dubious  .  .  .  about  the  Council  making  a  determination  under  Article  39 
of  the  Charter  that  the  Israeli  action  constitutes  an  ‘Act  of  Aggression’.  We  would 
regard  such  a  determination  as  the  most  serious  and  far-reaching  of  all  those 
determinations  which  the  Council  is  empowered  to  make.  We  note  that  even  at  the 
time  of  the  Korean  war,  in  which  hundreds  of  thousands  of  lives  were  lost,  the 
Council  did  not  go  beyond  a  determination  in  Resolution  82  that  the  events  in 
question  constituted  a  breach  of  the  peace. 

We  believe  that  the  Council  should  instead,  in  the  present  case,  have  sought  a 
consensus  that  would  have,  without  making  a  Chapter  VII  determination,  called 
upon  all  states  to  refrain  from  any  acts  or  dealings  which  would  imply  recognition 
of  or  lend  support  or  assistance  to  Israel’s  decision.  The  Council  could  also  have 
required  that  all  member  states  should  refrain  from  providing  Israel  with  any 
assistance  that  would  be  used  specifically  in  the  occupied  Syrian  Golan  Heights: 
that  member  states  should  refuse  to  have  any  contact  with  Israeli  institutions 
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there  and  that  they  should  not  participate  in  any  events  or  activities  organised 
there  by  the  Government  of  Israel.  (Text  provided  by  the  Foreign  and  Common¬ 
wealth  Office) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  Lffiited  Kingdom  voted  against  the  Lffiited  Nations  General  Assembly 
resolution  designating  1 982  as  the  year  of  mobilisation  for  sanctions  against  South 
Africa  and  we  shall  not  support  activities  associated  with  it.  The  Government 
continue  to  believe  that  contact  and  dialogue  are  the  best  means  of  promoting 
peaceful  change  in  South  Africa  and  a  settlement  in  Namibia.  (H.C.  Debs.,  vol. 
17,  Written  Answers,  col.  152:  3  February  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

The  United  Nations  arms  embargo,  which  is  legally  binding  on  member  States, 
prohibits  the  export  of  all  arms  and  related  material  to  South  Africa.  (H.C.  Debs., 
vol.  18,  Written  Answers,  col.  440 :  24  February  1982) 

In  reply  to  a  series  of  questions  about  the  use  of  economic  sanctions  to 
oppose  breaches  of  international  law,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  Lord  Belstead,  stated: 

.  .  .  the  Government  have  always  considered  that,  in  the  appropriate  circum¬ 
stances,  economic  measures  can  play  a  useful  role  in  encouraging  observance  of 
international  law. 

.  .  .  there  is  a  clear  difference  between  the  Namibia  situation  and  the  Falklands 
situation. 

The  Security  Council  in  its  Resolution  502  made  a  determination  that  the 
Argentine  invasion  constituted  a  breach  of  the  peace.  The  Security  Council  has 
made  no  comparable  finding  in  the  case  of  the  South  African  presence  in  Namibia. 
(H.L.  Debs.,  vol.  432,  col.  329:  1  July  1982) 


In  reply  to  a  question,  the  Under-Secretary  of  State,  Foreign  and 
Commonwealth  Office,  Mr.  Malcolm  Rifkind,  stated: 

Leaving  aside  Argentina’s  failure  to  comply  with  Security  Council  resolution 
502,  there  are  no  mandatory  resolutions  regarding  invasion  and  occupation  of 
which  United  Nations  members  are  in  breach. 

In  reply  to  a  further  question  asking  about  the  invasion  and  occupation 
by  the  Soviet  Union  of  Afghanistan,  by  Vietnam  of  Cambodia,  and  by 
Israel  of  the  Lebanon  and  the  West  Bank,  Mr.  Rifkind  stated: 

They  were  not  mandatory  resolutions  and  therefore  the  countries  concerned 
are  not  technically  in  breach  of  them.  (H.C.  Debs.,  vol.  27,  col.  281:  7  July  1982) 
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In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Lord  Belstead,  stated: 

.  .  .  there  is  no  mandatory  United  Nations  oil  embargo  against  South  Africa.  The 
question  of  British  companies  evading  such  an  embargo  therefore  does  not  arise. 
(H.L.  Debs.,  vol.  432,  col.  896,  8  July  1982) 


Part  Thirteen:  II.  B.  Coercion  and  use  of  force  short  of  war — collective 
measures — collective  measures  outside  the  United  Nations 

In  reply  to  a  question,  the  Secretary  of  State  for  Foreign  and  Common¬ 
wealth  Affairs  wrote: 

On  2  April,  the  day  of  the  invasion,  the  Ten  Foreign  Ministers  of  the  European 
Community  countries  issued  a  joint  statement  condemning  the  Argentine 
invasion  of  the  Falkland  Islands  and  calling  for  the  withdrawal  of  Argentine 
Forces.  In  the  course  of  the  following  week,  all  the  Community  Governments 
supplying  arms  to  Argentina  took  decisions  to  place  complete  embargoes  on  all 
such  arms  sales.  This  was  announced  in  a  joint  statement  by  the  Ten  Foreign 
Ministers  on  10  April,  together  with  their  decision  that  the  Community  should 
impose  a  ban  on  all  imports  from  Argentina.  The  statement  also  expressed  strong 
support  for  United  Nations  Security  Council  resolution  No.  502.  A  number  of 
Community  partners  had  by  that  time  also  ceased  issuing  new  official  export 
credit  guarantees  for  exports  to  Argentina,  and  most  others  have  done  so  since. 
(H.C.  Debs.,  vol.  22,  Written  Answers,  col.  81:  20  April  1982) 


In  reply  to  the  questions  (1)  whether  the  decision  of  eight  European 
Economic  Community  countries  to  impose  sanctions  on  Argentina  was  an 
individual  decision  or  a  collective  decision  under  the  Treaty  of  Rome;  and, 
if  collective,  under  which  section  or  article  of  the  treaty  the  decision  was 
made;  (2)  whether  article  13  ( 1 )  of  the  T reaty  of  Rome  was  invoked  by  the 
European  Economic  Community  Ministerial  Council  to  impose  sanctions 
on  trade  with  Argentina,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  original  decision  in  principle  to  impose  an  import  ban  on  Argentine  goods 
was  taken  on  10  April  by  Foreign  Ministers  of  the  Ten  meeting  in  political 
co-operation.  That  decision  was  implemented  by  an  EEC  Council  regulation 
under  article  113  of  the  EEC  Treaty  for  EEC  products,  and  by  a  decision  of 
representatives  of  Government  of  member  States  of  the  ECSC,  meeting  within 
the  Council,  for  ECSC  products.  The  decision  on  17  May  was  made  in  the  same 
way  by  all  EC  members  except  Italy  and  Ireland.  From  24  May,  Denmark  no 
longer  applied  the  Community  legislation  but  instead  applied  equivalent  national 
measures  under  article  224  of  the  EEC  Treaty.  The  United  Kingdom  import  ban 
which  predates  the  Community  ban,  was  also  notified  under  article  224  of  the 
EEC  Treaty.  (H.C.  Debs.,  vol.  24,  Written  Answers,  cols.  428-9 :  28  May  1982) 
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In  reply  to  a  series  of  questions  about  the  Arab  boycott  of  firms  trading 
with  Israel,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

We  remain  opposed  to  the  Arab  boycott  and  deplore  its  restrictions  on  our  trade 
with  Israel.  We  do  not  recognise  the  boycott  administration.  We  do  our  best  to 
advise  United  Kingdom  firms  of  the  boycott  restrictions  without  seeking  to 
interfere  in  firms’  commercial  judgment. 

To  the  best  of  our  knowledge  none  of  our  Community  partners  has  taken  any 
legislative  steps  specifically  prohibiting  firms  from  complying  with  the  Arab 
boycott,  though  in  France  the  law  effectively  prohibits  signing  of  boycott  clauses 
in  contracts.  In  addition  certain  members  of  the  Community  have  introduced 
legislation  concerning  racial  or  religious  discrimination  in  economic  relations. 
The  United  States  of  America  has  legislation  prohibiting  firms  from  complying 
with  boycott  restrictions.  We  have  no  plans  for  legislation  on  this  matter. 

It  has  been  customary  for  many  years  for  the  Foreign  and  Commonwealth 
Office  to  authenticate  the  signatures  appended  to  export  documents  by  British 
chambers  of  commerce  or  by  notaries  public.  This  practice  is  not  derived  from  the 
Arab  boycott.  In  the  case  of  negative  certificates  of  origin,  the  certificate  issued  by 
the  Foreign  and  Commonwealth  Office  is  accompanied  by  a  note  making  clear 
that  the  authentication  relates  only  to  the  validity  of  the  signature  of  the  chamber 
of  commerce  or  notary  public.  It  does  not  imply  that  the  contents  of  the  document 
are  correct  or  that  they  have  official  approval.  (H.C.  Debs.,  vol.  24,  Written 
Answers,  cols.  55-6:  17  May  1982;  see  also  ibid.,  col.  245:  24  May  1982) 


Part  Fourteen:  I.  A.  1.  Armed  conflicts — international  war— resort  to 
war — definition  of  war 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  subject  of  the 
invasion  of  the  Falkland  Islands,  the  Government  spokesman,  Viscount 
Trenchard,  stated: 

.  .  .  neither  side  has  in  the  old-fashioned  way  declared  war  on  the  other.  I  am  not  a 
lawyer,  but  I  understand  that  the  majority  of  lawyers  today  take  the  view  that  we 
are  not  at  war  but  that  hostilities  are  being  carried  out  under  Article  No.  5 1  in  self- 
defence,  which  has  been  described  many  times  before.  (H.L.  Debs.,  vol.  429,  col. 
1 178:  5  May  1982) 

In  a  letter  to  Mr.  George  Foulkes,  M.P.,  dated  20  May  1982,  the  Lord 
President  of  the  Council,  Mr.  John  Biffen,  wrote: 

I  promised  to  let  you  have  a  reply  to  the  question  you  put  in  the  House  on 
1 3  May  about  the  mechanism  for  informing  the  House  if  we  were  legally  in  a  state 
of  war  with  Argentina. 

As  you  will  be  aware,  the  military  and  naval  operations  which  we  are  currently 
conducting  in  the  South  Atlantic  are  being  carried  out  in  exercise  of  the  United 
Kingdom’s  inherent  right  of  self-defence  recognised  in  Article  51  of  the  United 
Nations  Charter,  following  upon  the  flagrantly  unlawful  Argentine  invasion  and 
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occupation  of  the  Falkland  Islands.  The  prime  objective  of  these  operations  is  to 
secure  the  withdrawal  of  Argentine  forces  from  the  Islands. 

In  the  circumstances,  we  do  not  consider  that  there  exists  a  state  of  war  between 
this  country  and  Argentina.  However,  should  Argentina  formally  declare  war 
against  the  United  Kingdom,  an  immediate  statement  would  be  made  to  the 
House.  (Text  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Fourteen:  I.  B.  7.  Armed  conflicts — international  war — the  laws  of 
war — humanitarian  law 

In  reply  to  a  question,  the  Minister  of  State  for  Defence  Procurement 
wrote  in  part: 

Under  the  provisions  of  the  Geneva  Convention  British  officer  prisoners  of  war 
and  protected  personnel  were  entitled  to  receive  from  the  detaining  power  during 
captivity  pay  at  a  rate  which  was  agreed  between  the  belligerents.  This  amounted 
to  about  one-fifth  of  pay  for  prisoners  of  the  Germans  and  about  one-third  of  pay 
for  prisoners  of  the  Italians.  In  order  to  avoid  double  payment,  corresponding 
deductions  were  made  from  home  pay  accounts.  (H.L.  Debs.,  vol.  428,  col.  i574: 
1  April  1982) 


In  reply  to  a  question,  the  Minister  of  State  for  the  Armed  Forces  wrote 
in  part: 

The  P  &  O  Liner  ‘Uganda’  has  been  requisitioned  solely  as  a  hospital  ship  and 
has  formally  been  declared  as  such.  She  thus  enjoys  protected  status  under  the 
Geneva  conventions  and  none  of  her  crew  may  be  captured.  (H.C.  Debs.,  vol.  22, 
Written  Answers,  col.  in:  21  April  1982) 

Following  the  communication  to  it  of  a  message  from  the  International 
Committee  of  the  Red  Cross  relating  to  the  Falklands  conflict,  the  United 
Kingdom  Government  replied  on  29  April  1982  as  follows: 

Her  Majesty’s  Government  thank  the  International  Committee  of  the  Red 
Cross  for  this  communication  and  gratefully  accept  the  ICRC’s  offer  of  assistance 
and  protection  to  persons  protected  by  the  1949  Geneva  Conventions. 

For  their  part  Her  Majesty’s  Government  will  take  all  measures  necessary  to 
ensure  the  discharge  of  their  obligations  under  international  law.  (Text  provided 
by  the  Foreign  and  Commonwealth  Office) 

In  the  course  of  a  statement  issued  on  12  May  1982,  the  Ministry  of 
Defence  described  the  conveyance  of  Argentine  prisoners  from  South 
Georgia  to  Ascension  Island.  The  statement  concluded: 

In  making  these  arrangements  we  have  of  course  conformed  fully  to  the 
requirements  of  the  Geneva  Convention  and  have  been  keeping  the  International 
Committee  of  the  Red  Cross  closely  informed.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office) 


INTERNATIONAL  LAW  1  982  52i 

In  a  letter  dated  28  May  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

On  28  May  1 982,  the  British  Ministry  of  Defence  confirmed  that  the  Uganda  is 
acting  and  will  continue  to  act  as  a  hospital  ship,  strictly  in  accordance  with  the 
requirements  of  the  relevant  Geneva  Conventions.  The  Uganda  entered  Middle 
Bay  of  East  Falkland  for  thirty  minutes  on  27  May  1982  in  order  to  take  on  board  a 
number  of  severely  wounded  casualties,  both  British  and  Argentine.  Immediately 
these  casualties  were  embarked,  the  Uganda  left  the  Bay. 

The  British  Ministry  of  Defence  confirm  that  the  International  Committee  of 
the  Red  Cross  remains  free  to  inspect  the  Uganda  or  any  other  British  hospital 
ship  at. any  time.  (S/15 137) 


In  a  subsequent  letter,  dated  31  May  1982,  the  Permanent  Representa¬ 
tive  wrote: 

I  have  the  honour,  further  to  my  letter  of  28  May  1982  concerning  the  British 
hospital  ship  SS  LTganda  (S/15  1 37),  to  communicate  the  text  of  a  statement  issued 
by  the  British  Ministry  of  Defence  on  Sunday,  30  May  1982  as  follows: 

The  Argentine  Government  has  warned  that  if  the  SS  Uganda  and  other 
hospital  ships  ‘have  not  retreated  by  00.00  hours  on  29  May  to  a  distance  which 
leaves  no  doubt  as  to  their  activity  they  will  cease  to  be  regarded  as  hospital  ships 
and  will  be  treated  as  hostile.’ 

This  follows  Friday’s  suggestion  that  the  SS  Uganda  was  impeding  the  move¬ 
ments  of  combatants  and  violating  Article  30  of  the  Second  Geneva  Convention 
of  1949.  They  have  further  suggested  on  29  May  that  the  ship  is  being  used  for 
military  purposes. 

The  British  Government  wish  to  make  it  quite  clear  that  these  allegations  are 
completely  unfounded.  It  has  already  provided  the  Argentine  authorities  with  full 
details  of  the  movements  and  activities  of  the  SS  Uganda  up  to  now  and  these  are 
in  full  accordance  with  the  Second  Geneva  Convention  of  1949. 

We  have  now  provided  detailed  information  on  the  activities  of  British  hospital 
ships  for  the  foreseeable  future  in  the  areas  concerned.  Neither  the  SS  Uganda  nor 
any  other  British  hospital  ship  is  being  used  for  any  military  purpose  whatsoever. 
Their  only  intention  is  to  aid  the  evacuation  and  treatment  of  casualties,  a  great 
many  of  whom  are  Argentine. 

The  British  Government  reserves  the  right  to  use  hospital  ships  when  and 
where  appropriate  in  order  to  provide  assistance  to  the  wounded — British  or 
Argentine.  The  SS  Uganda  is  a  clearly  marked  hospital  ship  and  is  operating,  and 
will  continue  to  operate,  in  accordance  with  the  Second  Geneva  Convention.  It  is 
providing  humanitarian  assistance  to  casualties  of  both  sides.  Any  military  action 
committed  by  the  Argentine  authorities  against  this  or  any  other  similar  vessel 
will  be  a  flagrant  breach  of  the  Second  Geneva  Convention  and  shall  be  the  full 
responsibility  of  the  Argentine  Government  (S/ 15 144) 


The  following  document  is  reported  to  have  been  communicated  on 
29  May  1982  to  the  commander  of  the  Argentine  forces  at  Goose  Green, 
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Falkland  Islands,  by  the  acting  commanding  officer  of  the  British  forces  in 
the  Goose  Green  area,  Major  C.  Keeble,  Parachute  Regiment: 

Military  Options 

We  have  sent  a  PoW  to  you  under  a  White  Flag  of  truce  to  convey  the  following 
military  options: 

1 .  That  you  surrender  your  force  to  us  by  leaving  the  township,  forming  up  in  a 
military  manner,  removing  your  helmets  and  laying  down  your  weapons.  You  will 
give  prior  notice  of  this  intention  by  returning  the  PoW  under  the  White  Flag, 
with  him  briefed  as  to  the  formalities,  no  later  than  0830  hours  local  time. 

2.  You  refuse  in  the  first  case  to  surrender  and  take  the  inevitable  con¬ 
sequences.  You  will  give  prior  notice  of  this  intention  by  returning  the  PoW 
without  his  White  Flag,  although  his  neutrality  will  be  respected,  no  later  than 
0830  hours  local  time. 

3.  In  any  event,  and  in  accordance  with  the  terms  of  the  Geneva  Conventions 
and  the  laws  of  war,  you  shall  be  held  responsible  for  the  fate  of  any  civilians  in 
Goose  Green  and  we,  in  accordance  with  the  laws,  do  give  you  prior  notice  of  our 
intention  to  bombard  Goose  Green. 

(From  text  reproduced  in  War  in  the  Falklands :  the  Campaign  in  Pictures,  by  the 
Sunday  Express  Magazine  team  (London,  1982),  p.  81) 

In  reply  to  the  question  whether  Lieutenant-Commander  Alfredo 
Astiz,  the  captured  commander  of  Argentine  land  forces  on  South 
Georgia,  might  be  repatriated  to  Argentina  through  Paris  rather  than 
Montevideo,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

Lieutenant-Commander  Astiz  is  a  prisoner  of  war  and  is  therefore  protected  by 
the  Third  Geneva  Convention  and  he  may  not  be  handed  over  to  another 
Government.  The  United  Kingdom  is  responsible  for  him  until  he  has  been 
passed  either  to  the  protecting  power  or  to  his  own  Government.  (H.C.  Debs., 
vol.  25,  Written  Answers,  col.  57:  8  June  1982) 

In  reply  to  a  further  question  about  Lieutenant-Commander  Astiz,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

Fie  was  treated  fully  in  accordance  with  the  third  Geneva  convention  and  was 
visited  several  times  by  Red  Cross  representatives. 

Certain  questions  were  put  to  Astiz  on  behalf  of  the  French  and  Swedish 
Governments,  who  will  be  given  a  detailed  report  as  soon  as  possible.  (H.C. 
Debs.,  vol.  25,  Written  Answers,  col.  ijo:  1 1  June  1982) 

In  reply  to  Argentine  allegations  of  British  misuse  of  Argentine 
prisoners,  Sir  Anthony  Parsons  wrote  on  1 1  June  1982  to  the  President  of 
the  Security  Council  as  follows: 

British  forces  in  the  Falkland  Islands  are  under  strict  instructions  to  comply 
with  all  provisions  of  the  Geneva  Conventions.  Measures  taken  include  the 
earliest  possible  evacuation  of  prisoners.  Prior  to  their  evacuation,  prisoners  have 
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been  detained  in  secure  and  clearly  marked  areas.  They  have  been  provided  with 
sufficient  food  and  clean  shelter.  Sanitary  facilities  have  been  to  the  same  standard 
as  those  used  by  British  forces.  Wounded  Argentine  prisoners  have  received  the 
same  treatment  and  priority  of  evacuation  as  wounded  British  soldiers.  Funeral 
arrangements  for  those  Argentine  soldiers  killed  in  combat  have  been  conducted 
by  British  forces  in  accordance  with  the  Geneva  Conventions.  Representatives  of 
the  International  Committee  of  the  Red  Cross  are  now  off  East  Falkland  and  will, 
we  earnestly  hope,  be  able  to  inspect  not  only  the  arrangements  which  the  British 
forces  have  made  for  Argentine  prisoners  but  also  those  made  by  the  Argentine 
forces  for  the  civilian  population  of  the  Falkland  Islands. 

The  Argentine  letter  of  7  June  refers  to  newspaper  reports  that  Argentine 
prisoners  had  been  compelled  to  locate  and  deactivate  explosives  in  the  area  of 
Goose  Green  and  Port  Darwin.  The  Argentine  letter  of  8  June  includes  the 
assertion  that  prisoners  were  made  to  clear  minefields.  My  Government  knows  of 
no  facts  to  support  such  reports  or  assertions  but  nevertheless  are  investigating 
them.  The  Argentine  letter  of  8  June  also  included  a  sentence  (in  translation) 
taken  from  a  message  received  by  Argentina  on  7  June  from  the  Government  of 
the  United  Kingdom  sent  by  way  of  the  Protecting  Power.  The  full  message, 
containing  a  preliminary  report  on  the  accident  at  Goose  Green  on  1  June,  read  as 
follows: 

‘A  box  of  ammunition  exploded  while  it  was  being  moved,  killing  three 
prisoners  outright  and  wounding  nine.  Two  of  those  wounded  subsequently 
died.  All  the  wounded  are  being  given  the  necessary  medical  treatment  and 
will  be  evacuated  as  soon  as  possible.  Personal  details  of  the  dead  and 
wounded  will  be  made  available  to  the  International  Committee  of  the  Red 
Cross  when  we  have  them.  A  full  enquiry  will  be  carried  out  in  accordance 
with  Article  121  of  the  Third  Geneva  Convention  of  1949.’ 

This  message  provides  no  basis  for  the  suggestion  in  the  Argentine  letter  of  8  June 
1982  that  this  accident  involved  a  ‘clear-cut  violation’  of  the  Geneva  Convention 
by  British  forces.  It  will  not  be  responsible  or  possible  to  make  a  fuller  statement 
until  the  Report  of  the  Board  of  Inquiry  has  been  received  and  considered. 
Casualty  reports  received  subsequent  to  the  preliminary  report  and  giving  further 
details  of  the  dead  and  injured  indicate  four  dead  and  eight  wounded.  These 
details  have  been  passed  to  the  International  Committee  of  the  Red  Cross  for 
notification  to  the  Argentine  authorities. 

The  Government  of  the  United  Kingdom  naturally  regrets  the  loss  of  life  and 
injuries  which  resulted  from  the  accident  at  Goose  Green,  as  it  deplores  all  the 
casualties,  of  whatever  nationality,  caused  by  the  current  hostilities.  But  it  must 
be  remembered  that  none  of  these  casualties  would  have  occurred  but  for  the 
Argentine  invasion  of  the  Falkland  Islands  on  2  April  1982.  Further  loss  of  life  can 
be  avoided  if  Argentina  agrees  to  withdraw  forthwith  its  forces  from  the  Islands  in 
accordance  with  a  firmly  agreed  timetable.  (S/15  198) 


On  12  June  1982,  the  International  Committee  of  the  Red  Cross  sent  the 
following  note  to  the  United  Kingdom  Permanent  Mission  to  the  United 
Nations  in  Geneva: 

On  the  basis  of  the  report  of  its  delegate,  Mr  Martin  Fuhrer,  from  Port  Stanley 
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on  io  and  1 1  June  the  ICRC  requests  the  immediate  agreement  of  the  Govern¬ 
ment  of  the  United  Kingdom  in  order  to  implement  the  following  urgent  measures. 

In  accordance  with  Article  15  of  the  Fourth  Geneva  Convention  of  1949  a 
neutral  zone  shall  be  established  by  the  local  authorities  at  Port  Stanley. 

This  zone  will  comprise  the  cathedral  and  the  area  within  the  perimeter  of 
Ross,  John,  Dean  and  Thilomell  [Philomel]  Streets. 

This  zone  is  intended  to  give  shelter  from  the  danger  of  fighting  without 
distinction  to  the  following  persons: 

(a)  the  wounded  and  the  sick  whether  combatant  or  non-combatant; 

(b)  civilians  who  do  not  take  part  in  hostilities  and  who  do  not  undertake  any 
work  of  a  military  character  during  their  stay  in  these  zones; 

(c)  the  personnel  designated  by  the  local  authorities  responsible  for  the 
organisation,  administration  and  control  of  this  zone. 

The  zone  will  not  contain  any  military  material  except  for  arms  taken 
from  wounded  or  sick  combatants  inside  the  zone. 

The  local  authorities  will  notify  immediately  to  the  population  the 
establishment  of  the  neutral  zone  and  the  categories  of  people  who  will  be 
admitted  there. 

The  ICRC  urgently  requests  the  United  Kingdom  Government  to  give 
complete  support  and  all  possible  protection  to  its  three  delegates  including  one 
who  is  a  doctor  who  are  at  present  in  the  vicinity  on  board  the  hospital  ship, 
Hydra:  they  are  Messrs  Martin  Fuhrer,  Roland  Desmeules  and  Dr  Jacqueline 
Avril. 

As  soon  as  they  arrive  at  Port  Stanley  these  three  delegates  will  take  part  in  the 
organisation  and  control  of  the  neutral  zone. 

The  above  proposal  has  been  made  to  the  Argentine  Government  which  has 
been  asked  to  give  its  agreement  to  the  creation  of  the  said  neutral  zone,  as  well  as 
to  do  all  that  it  can  within  its  power  to  permit  the  zone  to  be  established  and 
respected. 

As  soon  as  the  United  Kingdom’s  agreement  is  received  the  ICRC  will  make  it 
known  to  the  Argentine  Government  by  the  fastest  possible  means.  As  soon  as  the 
agreement  of  the  Argentine  Government  has  been  received  the  ICRC  will 
communicate  it  to  the  United  Kingdom  Government. 


The  United  Kingdom  Mission  replied  on  13  June  1982  as  follows: 

The  Government  of  the  United  Kingdom  agrees  unreservedly  to  the  establish¬ 
ment  of  a  neutralised  zone  at  Port  Stanley  under  the  terms  and  conditions 
set  out  in  the  ICRC  note  of  12  June. 

The  Government  of  the  L^nited  Kingdom  understands  and  accepts  the  need,  in 
the  present  situation  in  Port  Stanley,  for  unarmed  Argentine  military  personnel 
to  be  able  to  enter  the  neutralised  zone  for  the  purposes  set  out  in  the  penultimate 
sentence  of  Article  15  of  the  Fourth  Geneva  Convention  Relative  to  the  Protec¬ 
tion  of  Civilian  Persons  in  Time  of  War  of  12  August  1949.  The  Government  of 
the  United  Kingdom  must,  however,  make  clear  that  it  would  regard  it  as  a  breach 
of  the  conditions  of  the  establishment  of  the  neutralised  zone  if  such  personnel 
were  to  engage  in  activities  connected  with  military  operations. 

The  Government  of  the  LInited  Kingdom  takes  this  opportunity  to  assure  the 
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ICRC  of  its  complete  support  and  active  cooperation.  (Texts  provided  by  the 
Foreign  and  Commonwealth  Office) 

In  a  statement  on  the  subject  of  the  safety  of  British  subjects  in  Port 
Stanley,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Mr. 
Cranley  Onslow,  stated: 

Throughout  the  course  of  our  military  operations  to  repossess  the  Falkland 
Islands  our  forces  have  attached  the  greatest  importance  to  ensuring  the  safety  of 
the  civilian  population  on  the  islands.  This  has  been  a  major  consideration  in  the 
planning  for,  and  conduct  of,  all  our  operations. 

The  most  effective  way  of  protecting  non-combatants  is  through  the  establish¬ 
ment  of  a  neutralised  zone,  as  provided  for  in  article  15  of  the  fourth  Geneva 
convention.  Such  a  zone  in  Port  Stanley  has  been  proposed  by  the  International 
Committee  of  the  Red  Cross  which  was  able  to  visit  Port  Stanley  for  the  first  time 
on  the  10  and  1 1  June.  The  ICRC  has  been  trying  for  several  weeks  to  establish  a 
presence  on  the  Falkland  Islands,  but  hitherto  Argentina  had  not  permitted  this. 

The  British  Government  agreed  forthwith  to  the  neutralised  zone  which  had 
been  proposed  by  the  ICRC.  We  have  since  been  told  by  the  ICRC  that  the 
Argentine  Government  have  also  agreed  to  this.  The  zone  will  consist  of  a  rect¬ 
angular  area  of  roughly  five  acres  around  the  Anglican  cathedral.  The  cathedral  is 
a  large  prominent  building  built  of  red  brick.  There  are  a  number  of  other  stone 
and  brick-built  buildings  within  the  area  of  the  zone,  which  is  bounded  by  John 
Street,  Dean  Street,  Philomel  Street  and  Ross  Road.  Instructions  have  been  sent 
to  the  British  Commander  to  respect  this  zone  with  immediate  effect. 

Besides  the  civilian  non-combatant  population,  the  zone  may  also  be  used  for 
the  protection  of  wounded  and  sick  civilian  and  service  personnel.  The  area  which 
has  been  designated  should  be  large  enough  for  the  temporary  accommodation  of 
those  expected  to  need  protection. 

I  should  like  to  express  the  Government’s  appreciation  of  the  action  of  the 
ICRC  in  arranging  for  the  establishment  of  this  zone.  (H.C.  Debs.,  vol.  25, 
col.  61 1:  14  June  1982) 

In  the  course  of  a  statement  on  the  subject  of  the  re-capture  of  Port 
Stanley,  the  Prime  Minister,  Mrs.  Margaret  Thatcher,  stated: 

We  have  already  repatriated  to  Argentina  almost  1,400  prisoners,  and  the 
further  15,000  now  in  our  custody  are  substantially  more  than  we  had  expected. 
With  the  help  of  the  International  Red  Cross,  we  are  taking  urgent  steps  to 
safeguard  these  prisoners  and  hope  to  evacuate  them  as  soon  as  possible  from  the 
islands,  in  accordance  with  our  responsibilities  under  the  Geneva  Convention. 
This  is  a  formidable  task.  (H.C.  Debs.,  vol.  25,  col.  730:  15  June  1982) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  will 
introduce  a  resolution  in  the  Security  Council  calling  upon  Argentina  to 
permit  civilians  freely  to  leave  the  Port  Stanley  area  or  any  other  area  likely 
to  be  subject  to  a  military  assault,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

No.  The  most  effective  practical  way  of  protecting  the  civilians  in  the  Port 


UNITED  KINGDOM  MATERIALS  ON 


526 

Stanley  area  is  through  the  establishment  of  a  neutralised  zone,  as  provided  for  in 
the  4th  Geneva  convention.  Such  a  zone  has  been  proposed  by  the  International 
Committee  of  the  Red  Cross  and  agreed  to  by  the  British  and  Argentine 
Governments.  The  zone  will  of  course  be  fully  respected  by  British  Forces.  (  H.C. 
Debs.,  vol.  25,  Written  Answers,  col.  2ji\  15  June  1982) 

In  reply  to  Argentine  allegations  of  British  attacks  on  the  Argentine 
hospital  ship  Bahia  Paraiso  and  on  civilians  in  Port  Stanley,  the 
Permanent  Representative  of  the  United  Kingdom  to  the  United  Nations, 
Sir  Anthony  Parsons,  wrote  on  17  June  1982  to  the  President  of  the 
Security  Council  as  follows: 

The  United  Kingdom  refutes  the  allegation  that  there  was  an  attack  on  the 
Bahia  Paraiso  in  contravention  of  article  22  of  the  Second  Geneva  Convention  for 
the  Amelioration  of  the  Wounded,  Sick  and  Shipwrecked  Members  of  the  Armed 
Forces  at  Sea  of  1949.  Military  operations  were  being  conducted  in  the  area  at  the 
relevant  time,  but  British  forces  had  been  instructed  to  keep  well  clear  of  the 
hospital  ship.  Article  30  of  the  Second  Convention  qualifies  article  22  by 
providing  that  hospital  ships  ‘shall  in  no  wise  hamper  the  movements  of 
combatants’  and  that  during  an  engagement  ‘they  will  act  at  their  own  risk’. 

Turning  to  the  alleged  attack  on  civilians  in  Port  Stanley,  the  British  authorities 
do  not  yet  have  full  details  of  the  incident  described  in  Argentine  communiques 
Nos.  150  and  153  (S/ 15204  and  S/ 15207)  and  are  not  in  a  position  to  judge  how  the 
casualties  occurred.  The  Government  of  the  United  Kingdom,  naturally,  regrets 
the  loss  of  any  life,  injury  to  civilians  or  damage  to  property  which  may  have  been 
caused  on  the  Falkland  Islands.  Whatever  the  immediate  cause,  the  ultimate 
responsibility  for  such  incidents  lies  squarely  with  Argentina  as  a  consequence 
of  its  unprovoked  aggression  on  2  April  1982  against  the  Falkland  Islands.  The 
accusations  in  the  three  Argentine  letters  have  reached  new  heights  of  hypocrisy. 
Had  the  Argentine  authorities  been  genuinely  concerned  with  the  welfare  of  the 
civilian  population,  they  would  have  arranged  long  ago  for  their  removal  to  safety 
in  neutralized  zones,  in  accordance  with  articles  14  and  1 5  of  the  Fourth  Geneva 
Convention  relative  to  the  Protection  of  Civilian  Persons  in  Time  of  War  of  1949, 
or  for  their  evacuation  in  accordance  with  article  49  of  that  Convention.  The 
Argentine  authorities  should  also  have  facilitated  access  by  the  representatives  of 
the  International  Committee  of  the  Red  Cross,  who  were  unable  to  reach  Port 
Stanley  until  10  June  1982,  despite  the  strenuous  endeavours  which  they  had  been 
making  for  some  time.  The  extent  to  which  Argentine  forces  have  treated  the 
civilian  population  in  accordance  with  the  provisions  of  the  Fourth  Geneva 
Convention  of  1949  will  be  judged  in  the  light  of  the  facts  as  they  emerge:  in  this 
connexion,  the  Government  of  the  United  Kingdom  is  awaiting  authoritative 
reports  with  great  concern.  (S/15232) 

The  following  is  the  text  of  the  instrument  of  surrender: 

Headquarters  Land  Forces 
Falkland  Islands 

Instrument  of  Surrender 

I,  the  undersigned,  Commander  of  all  the  Argentine  land,  sea  and  air  forces  in 
the  Falkland  Islands  (SIGNATURE  OF  MENENDEZ)  surrender  [uncon- 
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ditionally]  to  Major  General  J.  J.  MOORE,  CB,  OBE,  MC  as  representative  of 
Her  Brittanic  [sic]  Majesty’s  Government. 

Lender  the  terms  of  this  surrender  all  Argentinian  personnel  in  the  Falkland 
Islands  are  to  muster  at  assembly  points  which  will  be  nominated  by  General 
Moore  and  hand  over  their  arms,  ammunition,  and  all  other  weapons  and  warlike 
equipment  as  directed  by  General  Moore  or  appropriate  British  officers  acting  on 
his  behalf. 

Following  the  surrender  all  personnel  of  the  Argentinian  Forces  will  be  treated 
with  honour  in  accordance  with  the  conditions  set  out  in  the  Geneva  Convention 
of  1949.  They  will  obey  any  directions  concerning  movement  and  in  connection 
with  accommodation. 

This  surrender  is  to  be  effective  from  2359  hours  ZULU  on  14  June  (2059 
hours  local)  and  includes  those  Argentine  Forces  presently  deployed  in  and 
around  Port  Stanley,  those  others  on  East  Falkland,  [Lafonia,]  West  Falkland  and 
all  the  outlying  islands. 

. Commander  Argentine  Forces 

(Signatures) . J.  J.  Moore,  Major  General 

. Witness 

. Hours  14  June  1982 

(See  H.C.  Debs.,  vol.  25,  Written  Answers,  col.  321:  17  June  1982) 

[Editorial  note :  The  words  ‘unconditionally’  and  ‘Lafonia’  which  appeared 
in  the  original  instrument  as  drafted  were  deleted  and  the  deletions 
initialled  by  the  Argentine  Commander.] 

In  reply  to  a  question,  the  Prime  Minister  wrote  that  she  was  satisfied  that 
the  provisions  of  the  Geneva  Convention  were  not  being  infringed  by  not 
returning  to  Argentina  certain  officers  and  commanders  who  were  prisoners 
of  war.  (H.C.  Debs.,  vol.  25,  Written  Answers,  col.  325:  17  June  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

If  evidence  does  come  to  light  of  a  grave  breach,  by  members  of  the  Argentine 
forces,  of  the  1 949  Geneva  convention  relative  to  the  protection  of  civilian  persons 
in  time  of  war,  we  should  certainly  wish  to  hold  up  the  repatriation  of  those  who 
might  have  been  involved  to  enable  a  proper  investigation  to  be  carried  out.  (H.C. 
Debs.,  vol.  25,  Written  Answers,  col.  333:  17  June  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Lord  Belstead,  stated: 

.  .  .  Lieutenant  Commander  Astiz  left  this  country  for  Rio  de  Janeiro  on  10th 
June.  Her  Majesty’s  Government  decided  to  repatriate  him  because  no  useful 
purpose  would  have  been  served  by  keeping  him  further  in  this  country.  The 
United  Kingdom  had  no  jurisdiction  to  try  him  for  any  of  his  alleged  offences, 
which  were  not  committed  on  British  territory.  Nor  could  Astiz  have  been 
extradited  under  the  United  Kingdom’s  bilateral  agreements  with  France  and 
Sweden.  He  was  treated  fully  in  accordance  with  the  provisions  of  the  third 
Geneva  Convention.  (H.L.  Debs.,  vol.  431,  col.  765:  18  June  1982) 


528 


UNITED  KINGDOM  MATERIALS  ON 


In  reply  to  a  question,  the  Prime  Minister  wrote: 

Under  the  Geneva  convention  the  treatment  of  the  Argentine  prisoners  of  war 
is  our  responsibility.  The  Government  have  welcomed  the  humanitarian  interest 
taken  by  the  International  Committee  of  the  Red  Cross  in  the  prisoners  of  war, 
and  particularly  in  the  question  of  their  repatriation,  but  we  cannot  assign  to  the 
ICRC  any  of  our  responsibilities  for  them.  (H.C.  Debs.,  vol.  26,  Written 
Answers,  col.  9:  21  June  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Her  Majesty’s  Government  purchased  an  economy  class  ticket  for  Lieutenant- 
Commander  Astiz’s  flight  from  the  United  Kingdom  to  Rio  de  Janeiro.  The  cost 
of  the  ticket  was  £726.  Under  article  118  of  the  third  Geneva  convention,  the 
apportionment  of  the  cost  involved  is  a  matter  for  discussion  between  Her 
Majesty’s  Government  and  the  Argentine,  through  the  protecting  power  Brazil. 
Air  travel  was  considered  the  most  practical  and  expeditious  way  to  transport 
this  one  prisoner  from  the  United  Kingdom  to  Rio  de  Janeiro.  Brazil  took  on  the 
arrangements  for  transporting  Lieutenant-Commander  Astiz  from  Rio  de  Janeiro 
to  Argentina.  (H.C.  Debs.,  vol.  26,  Written  Answers,  col.  72:  22  June  1982) 


In  reply  to  the  question  what  information  had  been  obtained  from  the 
Israeli  Government  about  the  treatment  of  Palestinian  prisoners  captured 
by  the  Israeli  regular  army,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

One  of  the  assurances  sought  by  the  Belgian  Presidency,  on  behalf  of  the  Ten, 
from  the  Israeli  Government  on  14  June  was  that  the  relevant  Geneva 
conventions  would  be  applied  in  Lebanon,  particularly  as  regards  Palestinian 
prisoners.  So  far  no  satisfactory  reply  has  been  received.  The  attitude  of  the 
Israeli  Government  towards  Palestinian  prisoners  therefore  remains  ambiguous. 
We  have  noted  with  concern  reports  that  the  Israeli  Government  regard  such 
prisoners  as  ‘terrorists’  who  will  not  be  treated  as  prisoners  of  war.  We  shall 
continue  to  make  our  concern  known  to  the  Israeli  Government  and  urge  them  to 
clarify  the  status  of  the  Palestinian  prisoners  they  are  holding.  (H.C.  Debs.,  vol. 
26,  Written  Answers,  cols.  335-6:  30  June  1982) 

In  reply  to  a  question  on  the  same  subject,  the  Minister  of  State  later 
wrote: 

We  have  already  acted  in  support  of  the  International  Committee  of  the  Red 
Cross  in  urging  the  Israeli  Government  to  apply  the  principles  of  the  relevant 
Geneva  conventions  to  Israeli-held  prisoners. 

The  Israeli  Government  have  said  in  reply  that  captured  Palestinian  prisoners 
are  being  treated  as  civilian  detainees  under  the  fourth  Geneva  convention  and  not 
as  prisoners  of  war  under  the  third  Geneva  convention.  According  to  the  Israeli 
Government,  this  is  because  the  Palestinians  have  been  engaged  in  terrorist 
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activities  and  are  not  themselves  a  party  to  the  Geneva  conventions.  The  Israeli 
Government  assure  us  that  Palestinian  prisoners  are  being  treated  properly  and 
humanely  by  the  Israeli  armed  forces.  (H.C.  Debs.,  vol.  27,  Written  Answers, 
col.  36 :  5  July  1982;  see  also  ibid.,  col.  129:  17  July  1982;  vol.  33,  Written 
Answers,  col.  373:  6  December  1982) 

In  reply  to  a  further  question,  the  Minister  of  State  wrote: 

The  Israeli  Government  are  well  aware  of  the  Ten’s  view  that  Israel  should 
apply  the  relevant  Geneva  conventions  in  all  the  territories  she  occupies.  We  are 
not  at  present  considering  action  by  the  Ten  concerning  Palestinian  prisoners  in 
Israeli  prisons  on  the  West  Bank.  (H.C.  Debs.,  vol.  27,  Written  Answers,  col.  36: 
5  July  1982) 


The  following  question  was  asked  in  the  House  of  Commons: 

whether  the  International  Red  Cross  has  brought  to  the  notice  of  the  Government 
any  alleged  breaches  of  the  Geneva  convention,  either  by  Her  Majesty’s 
Government  or  by  the  Argentines  during  the  Falklands  conflict;  and  whether  any 
issues  have  arisen  regarding  the  return  to  the  battlefield  of  members  of  Her 
Majesty’s  forces  returned  to  the  United  Kingdom  by  Argentina  after  the  initial 
invasion  of  the  Falklands. 

In  reply,  the  Secretary  of  State  for  Defence  wrote: 

To  both  parts  of  the  question  the  answer  is  ‘No’.  (H.C.  Debs.,  vol.  27,  Written 
Answers,  col.  163:  8  July  1982) 

On  9  July  1982  the  following  message  was  transmitted  to  the  Argentine 
Government  through  the  Swiss  Embassy  in  Buenos  Aires: 

The  British  Government  notes  that  there  have  been  no  further  hostilities  in  the 
South  Atlantic  in  the  weeks  that  have  passed  since  June  14,  1982.  It  has  also  noted 
the  statement  made  by  the  Argentinian  Foreign  Minister  on  July  5  that  there  is  a 
de  facto  ceasefire  on  the  part  of  Argentina,  and  is  encouraged  by  the  Argentine 
Government’s  decision  to  release  Flight-Lieutenant  Glover  [British  pilot 
captured  by  the  Argentine  forces  in  the  Falkland  Islands].  It  concludes  that  it  is 
now  accepted  by  Argentina  that  active  hostilities  have  ended  and  on  that  basis,  in 
accordance  with  Article  1 18  of  the  Third  Geneva  Convention,  proposes  to  return 
to  Argentina  all  the  Argentinian  prisoners  of  war  still  in  British  hands,  and  invites 
the  Argentine  Government  to  agree  appropriate  arrangements  for  their  return. 
(Text  reproduced  in  Keesing's  Contemporary  Archives,  p.  3 1717) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State  for 
the  Armed  Forces  wrote: 

Some  Argentine  dead  were  buried  by  Argentine  forces;  others  were  buried  by 
our  own  forces  in  accordance  with  the  Geneva  conventions.  Identification  has 
been  carried  out  wherever  possible,  and  the  detail  and  location  of  all  graves  has 
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been  passed  to  the  International  Red  Cross.  There  have  been  some  reburials  for 
health  and  other  reasons.  The  Argentine  Government  have  been  asked  whether 
they  wish  the  bodies  to  be  returned  to  Argentina,  but  no  positive  answer  has  been 
received.  Plans  are  now  being  drawn  up,  based  on  a  survey  conducted  by  the 
Commonwealth  War  Graves  Commission,  for  the  bodies  to  be  moved  as  soon  as 
possible  to  cemeteries  in  the  Falkland  Islands,  where  graves  will  be  maintained  to 
a  proper  standard.  In  the  meantime  the  present  temporary  graves  will  be  looked 
after  to  the  best  of  our  ability,  but  access  to  some  of  the  graves  is  restricted  by 
hazards  presented  by  minefields.  (H.C.  Debs.,  vol.  33,  Written  Answers,  col.  103 : 
29  November  1982) 

In  reply  to  a  later  question,  the  Parliamentary  Under-Secretary  of  State 
for  the  Armed  Forces  wrote: 

So  far  214  Argentine  bodies  have  been  discovered  on  the  Falkland  Islands;  in 
every  case  the  International  Committee  of  the  Red  Cross  has  been  informed  of  the 
location  and  identification,  if  known,  of  the  body;  plans  are  now  being  drawn  up  as 
a  matter  of  urgency  to  transfer  the  bodies  to  newly  created  cemeteries:  there  will 
be  at  least  two  such  cemeteries,  one  at  Port  Stanley  and  one  at  Darwin.  We  attach  a 
great  deal  of  importance  to  making  speedy  but  proper  arrangements  for  the  final 
burial  of  the  Argentine  dead:  but  should  the  Argentine  Government  wish  to 
arrange  for  the  repatriation  of  these  bodies  we  shall  give  every  assistance.  (H.C. 
Debs.,  vol.  34,  Written  Answers,  col.  434:  21  December  1982) 


Part  Fourteen:  I.  B.  8.  Armed  conflict — international  war — the  laws  of 
war — belligerent  occupation 

In  explanation  of  vote,  the  representative  of  the  United  Kingdom, 
Sir  Anthony  Parsons,  stated  in  the  Security  Council  on  20  January  1982: 

My  Government  have  already  made  clear  its  position  regarding  the  Israeli 
decision  to  extend  the  law,  jurisdiction  and  administration  of  the  state  of  Israel  to 
the  Golan  Heights.  As  I  stated  to  this  Council  on  16  December,  the  territory  of 
one  state  is  not  to  be  acquired  by  another  by  the  use  of  force.  We  totally  reject  and 
condemn  the  unilateral  initiative  by  Israel  to  change  the  status  of  the  Golan  Heights. 

Together  with  the  other  members  of  the  Council  we  joined  in  unanimous 
support  for  the  adoption  of  resolution  497.  As  stated  in  that  resolution,  we 
consider  the  Israeli  decision  to  be  null  and  void  and  without  international  legal 
effect.  Similarly  we  hold  that  all  the  provisions  of  the  Fourth  Geneva  Convention 
of  12  August  1949  continue  to  apply  to  the  Syrian  territory  occupied  by  Israel 
since  June  1967.  We  strongly  condemn  Israel’s  failure  to  abide  by  Security 
Council  Resolution  497  and  to  rescind  its  decision. 

.  .  .  my  Government  believe  that  we  should  not  regard  the  Council’s  inability  on 
this  occasion  to  reach  consensus  as  a  failure,  but  rather  as  a  temporary  setback.  My 
Government  remains  willing  on  this  issue  to  work  for  a  true  consensus  within 
the  Council  which  we  believe  provides  the  best  means  to  achieve  our  common 
objective  of  getting  the  Government  of  Israel  to  rescind  its  illegal  act.  (Text 
provided  by  the  Foreign  and  Commonwealth  Office) 
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In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Occupation  by  one  State  of  another  State’s  territory  is  subject  to  international 
law,  notably  the  fourth  Geneva  convention  1949,  to  which  Israel  is  a  party.  In  the 
Government’s  view,  certain  Israeli  practices  in  the  territories  which  historically 
formed  part  of  Judaea  and  Samaria  are  inconsistent  with  Israel’s  status  as  an 
occupying  power  and  contrary  to  certain  provisions  of  the  Geneva  convention, 
and  are  therefore  illegal.  This  view  is  shared  by  the  legal  authorities  of  the  Ten 
members  of  the  European  Community  and  by  many  other  Governments.  (H.C. 
Debs.,  vol.  16,  Written  Answers,  col.  386:  27  January  1982) 

In  the  course  of  a  debate  on  2  February  1982  on  the  subject  of  the 
occupied  Arab  territories  held  in  the  ninth  emergency  special  session  of 
the  General  Assembly  of  the  United  Nations,  the  Belgian  representative, 
speaking  on  behalf  of  the  ten  States  members  of  the  European  Community, 
including  the  United  Kingdom,  stated: 

The  Governments  of  the  Ten  have  already  clearly  expressed  their  position  on 
the  Israeli  decision  to  extend  to  the  Golan  Heights  the  law,  jurisdiction  and 
administration  of  the  State  of  Israel. 

In  their  London  communique,  dated  15  December  1981,  the  Ministers  for 
Foreign  Affairs  of  the  Ten  deeply  deplored  this  decision.  In  particular,  they 
declared  that  such  an  extension,  which  is  tantamount  to  annexation,  was  contrary 
to  international  law  and  that,  consequently,  they  considered  it  to  be  null  and  void. 
This  measure  is  detrimental  to  the  possibility  of  implementing  Security  Council 
resolution  242  (1967)  and  will  surely  further  complicate  the  search  for  a 
comprehensive  peace  settlement  in  the  Middle  East,  to  which  the  Ten  continue  to 
be  committed. 

In  keeping  with  this  position,  the  Ten  voted  unanimously  in  favour  of 
resolution  36/147  E  and  operative  paragraph  8  of  resolution  36/226  A,  which 
‘Strongly  condemns  Israeli  annexationist  policies  and  practices  in  the  occupied 
Syrian  Golan  Heights  .  .  .’.  ( resolution  36/226  A,  op.  para.  8) 

However,  despite  the  urgent  appeals  addressed  to  it,  Israel  has  not  complied 
with  Security  Council  resolution  497  (1981)  or  rescinded  its  decision.  The  Ten 
condemn  this  position.  They  cannot  accept  the  justifications  put  forward  by  Israel 
in  this  connexion. 

Coming  16  months  after  the  decision  to  consider  Jerusalem  as  the  capital  of 
Israel — a  decision  censured  in  Security  Council  resolution  478  (1980) — the 
Israeli  law  concerning  the  Golan  Heights  is  aimed  at  creating  a  new  fait  accompli 
which  runs  equally  counter  to  the  fundamental  principles  of  international  law  and 
relevant  United  Nations  resolutions,  despite  unanimous  rejection  by  the  inter¬ 
national  community. 

For  several  years  now  the  Ten  have  indicated  the  principles  on  which  they 
based  their  position  concerning  the  Arab  territories  occupied  by  Israel  in  1967. 
The  Ten  reaffirm  that  an  end  must  be  put  to  the  occupation  of  these  territories 
within  the  framework  of  a  comprehensive,  just  and  lasting  settlement;  that  the 
provisions  of  the  Fourth  Geneva  Convention  of  1949  are  applicable  to  all  these 
territories;  and  that  the  Israeli  settlements  in  the  Arab  territories  occupied  since 
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1967,  as  well  as  any  change  in  the  status  and  the  demographic  structures  of  these 
territories,  are  illegal  under  international  law  and  contrary  to  the  principle  of  the 
inadmissibility  of  the  acquisition  of  territory  by  war,  as  specified  in  resolution  242 
(1967).  Finally,  the  Ten  consider  that  these  settlements  are  a  serious  obstacle  to 
peace  in  the  region. 

The  Ten  wish  to  recall  that,  pending  a  peace  settlement,  the  military 
occupation  is  a  temporary  state  of  affairs  which  cannot  confer  to  the  occupying 
State  the  right  to  dispose  of  or  annex  occupied  territory  or  the  right  to  extend  its 
law,  jurisdiction  and  administration  therein. 

The  Ten  formally  reaffirm  that  they  consider  the  law  of  14  December  1981 
concerning  the  Golan  Heights,  as  well  as  the  basic  law  of  3 1  J uly  1980  concerning 
Jerusalem,  as  null  and  void  and  without  international  legal  effect.  They  will 
disregard  these  unacceptable  decisions.  (A/ES-9/PV.  5,  pp.  12-15) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  statement  of  1 5  December  by  the  Foreign  Ministers  of  the  Ten  made  clear 
that  we  strongly  deplore  the  decision  to  extend  Israeli  law,  jurisdiction  and 
administration  to  the  Golan  Heights,  which  we  regard  as  tantamount  to 
annexation  and  contrary  to  international  law.  We  also  supported  resolution  497 
which  declared  the  Israeli  decision  null  and  void.  Our  abstention  in  the  recent 
Security  Council  vote  on  the  Israeli  move  reflected  our  doubts  about  the  language 
of  the  draft  resolution,  and  in  particular  about  the  proposed  determination  of  the 
Israeli  action  as  an  act  of  aggression  under  article  39  of  the  charter.  (H.C.  Debs., 
vol.  17,  Written  Answers,  col.  383:  10  February  1982) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  would 
confirm  to  the  Syrian  Government  that  the  annexation  of  parts  of  southern 
Syria  and  the  Golan  Heights  is  regarded  as  totally  unacceptable,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  Mr.  Douglas 
Hurd,  stated: 

We  have  made  that  clear.  As  far  as  we  are  concerned,  internal  actions  and 
measures  taken  by  the  Israeli  Government  have  no  international  effect  and  are 
void.  (H.C.  Debs.,  vol.  19,  col.  257:  3  March  1982) 

In  the  course  of  replying  to  a  question,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

The  Israeli  Government  are  well  aware  of  our  strong  opposition  to  the 
extension  of  Israeli  law,  jurisdiction  and  administration  to  the  Golan  Heights. 
(H.C.  Debs.,  vol.  19,  Written  Answers,  col.  181 :  3  March  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Security  Council  Resolution  242,  which  Her  Majesty’s  Government  still 
regard  as  valid,  emphasises  the  inadmissibility  of  the  acquisition  of  territory  by 
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war.  Israel’s  extension  of  its  law,  jurisdiction  and  administration  to  the  Golan 
Heights  therefore  appears  to  be  contrary  to  this  resolution,  and  is  profoundly 
unhelpful  to  the  cause  of  peace.  (H.L.  Debs.,  vol.  427,  col.  1448:  4  March  1982) 


In  reply  to  a  further  question,  the  same  Minister  of  State  wrote: 

Her  Majesty’s  Government  still  regard  paragraphs  5  and  6  of  Security  Council 
Resolution  465  as  valid.  We  strongly  deplore  the  extension  of  Israel’s  law, 
jurisdiction  and  administration  to  the  Golan  Heights,  and  demonstrated  this  by 
our  support  for  Resolution  497.  This  extension,  which  is  tantamount  to 
annexation,  is  contrary  to  international  law  and  therefore  invalid  in  our  eyes. 
Resolution  465  was  adopted  unanimously.  (Ibid.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

In  the  Government’s  view,  Israeli  settlements  in  the  territories  which  his¬ 
torically  formed  part  of  Judaea  and  Samaria  are  illegal  by  virtue  of  the  fact  that 
their  establishment  is  inconsistent  with  Israel’s  status  as  an  occupying  power  and 
is  contrary  to  certain  provisions  of  the  Fourth  Geneva  Convention,  to  which 
Israel  is  a  party.  (H.C.  Debs.,  vol.  19,  Written  Answers,  col.  343:  8  March  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

We  regard  the  establishment  of  Israeli  settlements  in  the  occupied  territories 
and  the  consequent  transfer  of  parts  of  the  Israeli  civilian  population  into  these 
territories  as  a  breach  of  article  49  of  the  Fourth  Geneva  convention  of  1949,  and 
inconsistent  with  Israel’s  status  as  an  occupying  power.  (H.C.  Debs.,  vol.  21, 
Written  Answers,  col.  138 :  31  March  1982) 

In  reply  to  the  further  question  whether  Her  Majesty’s  Government 
consider  that  Israeli  settlements  in  the  areas  occupied  by  Jordan,  Syria  and 
Egypt  between  1 948  and  1 967  breach  international  conventions  other  than 
article  49  of  the  Fourth  Geneva  Red  Cross  Convention  of  1949,  the 
Minister  of  State  wrote: 

In  addition  to  the  convention  referred  to  in  the  question,  we  consider  that 
certain  Israeli  practices  in  the  occupied  territories,  including  the  establishment  of 
settlements,  run  counter  to  the  Hague  regulations  of  1907  concerning  laws  and 
customs  of  war  on  land.  (Ibid.) 

In  the  course  of  a  debate  in  the  Security  Council  on  the  subject  of  the 
occupied  Arab  territories,  the  United  Kingdom  representative,  Sir 
Anthony  Parsons,  stated  on  2  April  1982: 

.  .  .  my  Government  has  denounced  the  recent  Israeli  measures  dismissing  the 
democratically  elected  mayors  of  Nablus  and  Ramallah  and  the  disbanding  of  the 
municipal  Council  of  El-Bireh.  Like  the  rest  of  the  Ten,  my  Government 
considered  that  such  measures,  together  with  the  violation  of  the  liberties  and 
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rights  of  the  inhabitants  of  the  occupied  territories,  which  have  followed  the 
illegal  extension  of  Israeli  law,  jurisdiction  and  administration  to  the  Golan 
Heights,  can  only  damage  the  prospects  for  peace. 

My  Government  wishes  to  reiterate  its  view  that  the  provisions  of  the  Fourth 
Geneva  Convention  of  12  August  1949  continue  to  apply  to  all  the  territories 
occupied  by  Israel  since  1967.  We  attach  very  great  importance  to  respect  for  both 
the  spirit  and  the  letter  of  this  Convention.  (S/PV.  2348,  pp.  5-6) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  Israeli  Government  are  well  aware  of  our  strong  views  on  the  need  for  them 
to  halt  the  expansion  of  their  settlements  in  the  occupied  territories.  As  the  Venice 
declaration  makes  clear,  we  and  our  partners  in  the  Ten  regard  these  settlements 
as  a  serious  obstacle  to  the  peace  process,  and  illegal  under  international  law. 
(H.C.  Debs.,  vol.  22,  Written  Answers,  col.  140:  22  April  1982) 

In  the  course  of  a  debate  in  the  House  of  Lords  on  the  subject  of  the 
territories  occupied  by  Israel,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  stated: 

.  .  .  we  remain  committed  to  Security  Council  Resolution  242,  which  calls  for  the 
withdrawal  of  Israeli  armed  forces  from  territories  occupied  in  the  1967  war. 
(H.L.  Debs.,  vol.  430,  col.  1 17:  1 1  May  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Tension  remains  high  on  the  West  Bank,  as  in  all  the  territories  occupied  by 
Israel  since  1967,  as  a  result  of  the  failure  to  make  progress  towards  a  peaceful 
settlement  of  the  problems  of  the  area. 

We  remain  concerned  at  the  dismissal  from  their  posts  of  the  legally  elected 
Mayor  of  Gaza  and  of  the  Mayors  of  eight  other  towns  on  the  West  Bank.  We 
regard  the  programme  of  Israeli  settlements  in  the  West  Bank  as  illegal  and  a 
major  obstacle  to  peace.  (H.C.  Debs.,  vol.  29,  Written  Answers,  col.  J49:  20 
October  1982) 


Part  Fourteen:  I.  B.  10.  Armed  conflicts — international  war — the  laws  of 
war — nuclear ,  bacteriological  and  chemical  weapons 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  use  of  chemical  weapons  in  warfare  is  prohibited  by  the  Geneva  protocol  of 
1925  of  which  the  United  Kingdom  is  a  signatory. 

The  1972  biological  weapons  convention  bans  the  development,  production 
and  stockpiling  of  biological  weapons.  The  United  Kingdom  is  supporting  moves 
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now  being  considered  by  parties  to  the  convention  for  improving  the  convention’s 
provisions  for  verification  and  compliance.  (H.C.  Debs.,  vol.  19,  Written 
Answers,  col.  427:  10  March  1982) 


In  reply  to  a  question  on  the  subject  of  the  use  of  chemical  weapons  in 
South-East  Asia,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  use  of  chemical  weapons  is  a  flagrant  contradiction  of  the  civilised 
standards  reflected  in  the  1925  Protocol.  Moreover,  the  use  of  toxins  in  South- 
East  Asia  would  represent  a  breach  of  the  1972  Convention  banning  biological 
and  toxin  weapons.  (H.L.  Debs.,  vol.  431,  col.  92:  7  June  1982) 


In  a  letter  dated  29  April  1982  addressed  to  the  Director  General  of  the 
International  Atomic  Energy  Agency,  the  United  Kingdom  represen¬ 
tative  to  that  body,  Dr.  R.  I.  T.  Cromartie,  wrote: 

Although  it  has  never  been  my  Government’s  policy  under  any  circumstances 
to  confirm  or  deny  the  specific  location  of  nuclear  weapons,  it  is  inconceivable  that 
Britain  would  use  such  weapons  in  confrontation  with  Argentina  over  the 
Falkland  Islands.  My  Government  is  fully  aware  of  its  obligations  under  the 
Treaty  for  the  Prohibition  of  Nuclear  Weapons  in  Latin  America  (Treaty  of 
Tlatelolco)  and  will  continue  to  comply  with  them.  I  should  like  to  point  out  that 
the  definition  of  nuclear  weapons  in  Article  V  of  the  Treaty  excludes  instruments 
that  may  be  used  for  the  transport  or  propulsion  of  a  device.  This  indicates  that 
nuclear  powered  submarines  are  not  prohibited  by  that  Treaty. 

My  Government’s  commitment  to  the  cause  of  nuclear  non-proliferation  and 
ultimate  nuclear  disarmament  is  demonstrated  by  the  fact  that  it  has  signed  and 
ratified  the  Treaty  on  the  Non-Proliferation  of  Nuclear  Weapons  and  Additional 
Protocols  I  and  II  to  the  Treaty  of  Tlatelolco.  It  is  a  matter  for  regret  that  the 
Argentine  Republic  has  not  undertaken  equivalent  obligations.  (Text  provided  by 
the  Foreign  and  Commonwealth  Office) 

In  a  further  letter,  dated  12  May  1982,  Dr.  Cromartie  referred  to  a 
communication  from  the  Argentine  representative  to  the  Agency  and 
continued: 

The  assertion  that  ‘Argentina’s  effective  adherence  to  the  policy  of  non¬ 
proliferation  of  nuclear  weapons  has  put  it  at  a  clear  disadvantage’  is  totally 
unfounded.  I  should  like  to  draw  your  attention  once  more  to  the  statement  in  my 
earlier  letter,  which  has  been  repeated  by  British  Ministers  in  Parliament,  that  it  is 
inconceivable  that  Britain  would  use  nuclear  weapons  in  confrontation  with  the 
Argentine  Republic  over  the  Falkland  Islands.  I  would  also  point  out  that 
Argentina  has  not  so  far  ratified  the  Treaty  for  the  Prohibition  of  Nuclear 
Weapons  in  Latin  America  of  1967.  Nor  has  Argentina  become  party  to  the 
Treaty  on  the  Non-Proliferation  of  Nuclear  Weapons  of  1968.  Argentina  has  not 
therefore  been  prepared  to  express  in  legally  binding  form  the  effective  adherence 
to  the  policy  of  non-proliferation  to  which  the  Argentine  Governor  lays  claim. 
(Text  provided  by  the  Foreign  and  Commonwealth  Office) 


UNITED  KINGDOM  MATERIALS  ON 


536 

In  reply  to  the  questions  whether  Argentina  is  a  party  to  the  Treaty  of 
Tlatelolco  prohibiting  nuclear  weapons  in  Latin  America;  and  which 
nations  have  ratified  it,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

Argentina  has  signed,  but  not  ratified  the  treaty.  The  treaty  has  been  ratified  by 
the  following  states:  Mexico,  Brazil,  El  Salvador,  Dominica,  Uruguay,  Honduras, 
Nicaragua,  Ecuador,  Bolivia,  Peru,  Paraguay,  Barbados,  Haiti,  Jamaica,  Costa 
Rica,  Guatemala,  Venezuela,  Trinidad  and  Tobago,  Panama,  Colombia,  Chile, 
Bahamas,  Surinam,  Grenada.  (H.L.  Debs.,  vol.  431  col.  396:  10  June  1982) 

In  reply  to  a  question  about  the  above  treaty,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

By  ratification  of  Additional  Protocol  I  of  the  Treaty  of  Tlatelolco,  the  United 
Kingdom  has  undertaken  not  to  deploy  nuclear  weapons  in  territories,  including 
their  surrounding  territorial  waters  and  airspace,  for  which  it  is  de  jure  or  de  facto 
internationally  responsible,  and  which  lie  within  the  geographical  zone  established 
in  the  treaty.  This  covers  the  Falkland  Islands  and  the  Falkland  Islands 
dependencies.  The  treaty  is  not  in  force  in  the  south  Atlantic  outside  these 
territorial  limits  because  there  are  countries  in  the  area  to  which  the  treaty  applies 
which  have  not  ratified  it.  I  am  aware  of  no  infractions  of  the  treaty.  (H.C.  Debs., 
vol.  28,  Written  Answers,  col.  46:  19  July  1982) 

In  reply  to  a  further  question,  the  Minister  of  State  wrote: 

The  Treaty  of  Tlatelolco  is  open  for  signature  by  States  within  the  geographical 
area  specified  in  article  25.  The  United  Kingdom,  lying  outside  this  area,  cannot 
be  a  party  to  the  treaty  or  exercise  the  option  in  article  28.  The  United  Kingdom 
has,  however,  ratified  additional  protocols  I  and  1 1 .  These  entered  into  force  for  the 
United  Kingdom  on  1 1  December  1969.  (H.C.  Debs.,  vol.  28,  Written  Answers, 
col.  295:  22  July  1982;  see  also  written  answer  of  22  December  1982,  below) 


In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  use  of  chemical  weapons  is  banned  by  the  1925  Geneva  protocol.  Some 
progress  was  made  in  the  Committee  on  Disarmament  in  Geneva  this  year  on  the 
elaboration  of  a  convention  to  ban  the  development,  production  and  stockpiling  of 
these  weapons.  However,  substantial  problems  remain,  in  particular  over 
verification.  The  United  Kingdom  tabled  a  working  paper  on  these  problems  and 
played  an  active  part  in  later  discussions.  (H.C.  Debs.,  vol.  29,  Written  Answers, 
col.  79:  19  October  1982) 

In  reply  to  a  further  question,  the  same  Minister  wrote: 

The  North  Atlantic  T reaty  Organisation  has  pledged  never  to  be  the  first  to  use 
any  weapon,  nuclear  or  conventional,  except  in  response  to  attack.  The 
Government  do  not  believe  that  a  global  treaty  on  'no  first  use’  of  nuclear  weapons 
would  increase  international  security.  In  times  of  tension  no  reliance  could  be 
placed  on  the  provisions  of  such  a  treaty.  Verification  would  be  impossible.  It  is 
better  to  reduce  the  number  of  nuclear  weapons.  (Ibid.) 
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In  reply  to  a  question,  the  Prime  Minister  wrote  in  part: 

Any  proposals  for  the  sale  of  nuclear  items  to  Chile  are  given  very  careful  con¬ 
sideration.  All  aspects  are  taken  into  account,  including  the  United  Kingdom’s 
international  obligations  and  commitments  under  the  non-proliferation  treaty 
and  the  nuclear  suppliers  group.  (H.C.  Debs.,  vol.  34,  Written  Answers,  col.  igg: 
16  December  1982) 


In  reply  to  a  question  on  the  subject  of  the  Treaty  of  Tlatelolco,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

.  . .  the  Government  have  at  all  times  complied,  and  continue  to  comply,  with  their 
obligation  not  to  introduce  nuclear  weapons  into  the  territory  or  territorial  waters 
for  which  it  is  internationally  responsible  within  the  Treaty’s  zone  of  application. 
(H.L.  Debs.,  vol.  437,  col.  1056:  22  December  1982) 


Part  Fourteen:  I.  B.  12.  Armed  conflicts — international  war — the  laws  of 
war — termination  of  war ,  treaties  of  peace 

The  Prime  Minister,  Mrs.  Margaret  Thatcher,  announced  in  the  Flouse 
of  Commons  that  at  10  a.m.  on  26  April  1982  the  officer  commanding  the 
Argentine  forces  on  South  Georgia  had  formally  surrendered.  (H.C. 
Debs.,  vol.  22,  col.  609:  26  April  1982) 

For  the  text  of  the  Argentine  instrument  of  surrender  in  respect  of  the 
Falkland  Islands,  see  Part  Fourteen:  I.  B.  7.  (item  of  17  June  1982),  above. 

In  reply  to  the  question  whether  the  document  of  surrender  negotiated 
between  General  Moore  and  General  Menendez  will  in  final  form  be 
signed  by  members  of  the  Argentine  junta  to  prevent  repudiation  of  its 
terms  at  a  later  date,  the  Prime  Minister  wrote: 

A  distinction  must  be  drawn  between  the  surrender  of  forces  in  the  field  and  the 
cessation  of  hostilities  generally.  The  surrender  of  Brigadier-General  Menendez 
to  Major  General  Moore  related  to  the  Argentine  forces  deployed  on  East 
Falkland,  West  Falkland  and  their  outlying  islands.  There  is  no  question  of  its 
repudiation;  these  Argentine  forces  are  now  being  taken  prisoner.  As  to  the  cessa¬ 
tion  of  hostilities  generally,  I  told  the  House  on  Tuesday  that  we  have  sent  to  the 
Argentine  Government,  through  the  Swiss  Government,  a  message  seeking  con¬ 
firmation  that  Argentina,  like  the  United  Kingdom,  considered  all  hostilities  in  the 
South  Atlantic — and  not  only  on  the  islands  themselves — to  be  at  an  end.  We  do 
not  yet  have  a  reply.  (H.C.  Debs.,  vol.  25,  Written  Answers,  col.  321:  17  June  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  Argentine  party  on  Thule  Island  formally  surrendered  to  British  forces  on 
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20  June.  There  were  n  Argentine  military  personnel  on  the  island  and  no 
civilians.  At  no  time  did  British  forces  fire  their  weapons.  There  were  no 
casualties.  (H.C.  Debs.,  vol.  26,  Written  Answers,  col.  76:  22  June  1982) 

In  reply  to  a  question,  the  Prime  Minister  wrote: 

There  have  been  no  further  hostilities  since  14  June.  The  Argentine  Foreign 
Minister  has  stated  that  there  is  a  de  facto  ceasefire.  On  9  July  the  Argentines 
released  Flight  Lieutenant  Glover,  the  one  British  prisoner  of  war  in  their  hands. 

In  the  light  of  these  facts,  we  believe  that  Argentina  accepts  that  active 
hostilities  are  now  at  an  end.  We  have  therefore  decided  to  return  to  Argentina 
all  the  remaining  593  prisoners  of  war  in  accordance  with  article  118  of  the 
third  Geneva  convention.  Arrangements  have  been  agreed  with  the  Argentine 
authorities  for  these  prisoners  to  be  disembarked  at  the  port  of  Aladryn,  where 
they  will  be  arriving  as  soon  as  possible.  (H.C.  Debs.,  vol.  27,  Written  Answers, 
col.  33Q :  13  July  1982;  see  also  ibid.,  col.  479:  16  July  1982) 

In  reply  to  a  question,  the  Prime  Minister  wrote: 

As  far  as  the  British  Government  are  concerned,  hostilities  in  the  South 
Atlantic  have  ceased.  The  Argentine  Government  have  not  made  an  unequivocal 
declaration  to  the  same  effect.  (H.C.  Debs.,  vol.  33,  Written  Answers,  col.  17: 
29  November  1982) 


Part  Fourteen:  III.  Armed  conflicts — self-defence 

(See  Part  Thirteen:  I.  E.,  above  for  material  dealing  with  acts  of  self- 
defence  not  involving  armed  conflict.  See  also  Part  Fourteen:  I.  A.  1., 
above) 

In  the  course  of  a  debate  on  the  Argentine  invasion  of  the  Falkland 
Islands,  the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs, 
Mr.  Francis  Pym,  stated: 

The  House  is  aware  that  we  have  despatched  a  large  task  force  towards  the 
South  Atlantic.  We  are  confident  that  it  will  be  fully  adequate  for  any  action  that 
may  be  required  in  exercise  of  our  undoubted  right  of  self-defence  under  the 
United  Nations’  charter.  While  no  formal  state  of  war  exists  between  this  country 
and  Argentina,  we  are  fully  entitled  to  take  whatever  measures  may  be  necessary 
in  the  exercise  of  this  right.  This  task  force  is  an  essential  part  of  the  means  for 
attaining  our  objectives.  (H.C.  Debs.,  vol.  21 ,  col.  960:  7  April  1982) 

Subsequently  in  the  debate,  the  Secretary  of  State  for  Defence,  Mr. 
John  Nott,  stated: 

The  right  hon.  Member  for  Leeds,  East  asked  about  the  implications  under  the 
terms  of  the  United  Nations  charter  if  we  were  obliged  to  use  force  to  restore 
British  administration.  I  can  assure  him  that  we  are  fully  entitled  to  take  whatever 
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measures  may  be  necessary  .  .  .  including  the  use  of  force  in  the  last  resort,  to 
secure  the  withdrawal  of  Argentine  forces  from  the  Falklands  Islands  in  the 
exercise  of  our  inherent  right  of  self-defence  under  article  5  1 .  (Ibid.,  cols.  1050-1) 

The  following  letter,  dated  9  April  1982,  was  addressed  to  the  President 
of  the  Security  Council  by  the  Charge  d’Affaires  of  the  Permanent 
Mission  of  the  United  Kingdom  to  the  United  Nations: 

1.  Notwithstanding  the  representations  made  by  members  of  the  Security 
Council,  including  yourself,  as  well  as  bilaterally  by  a  number  of  Member  States, 
Argentina  has  still  not  begun  to  comply  with  resolution  502  (1982)  adopted  by  the 
Security  Council  on  3  April  1982. 

2.  Argentina  has  been  steadily  reinforcing  its  armed  forces  in  the  Falkland 
Islands,  following  the  invasion  on  2  April  1982. 

3.  In  these  circumstances,  the  United  Kingdom  has  promulgated  the  following 
notice: 

‘From  0400  Greenwich  mean  time  on  Monday  12  April  1982,  a  maritime 
exclusion  zone  will  be  established  around  the  Falkland  Islands.  The  outer 
limit  of  this  zone  is  a  circle  of  200  nautical  mile  radius  from  latitude  5 1 0  4o'S, 
59  30'W.,  which  is  approximately  the  centre  of  the  Falkland  Islands.  From 
the  time  indicated,  any  Argentine  warships  and  Argentine  naval  auxiliaries 
found  within  this  zone  will  be  treated  as  hostile  and  are  liable  to  be  attacked 
by  British  forces.  This  measure  is  without  prejudice  to  the  right  of  the  United 
Kingdom  to  take  whatever  additional  measures  may  be  needed  in  exercise  of 
its  right  of  self-defence,  under  article  51  of  the  United  Nations  Charter.’ 
(S/14963) 

The  Charge  d’Affaires  of  the  Permanent  Mission  addressed  the 
following  letter,  dated  11  April  1982,  to  the  President  of  the  Security 
Council: 

I  have  the  honour,  with  reference  to  the  letter  dated  9  April  1982  from  the 
Permanent  Representative  of  Argentina  to  the  United  Nations  (S/ 14961),  to  state 
the  following,  on  instructions  from  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland. 

The  declaration  of  the  maritime  exclusion  zone  (which  was  the  subject  of  my 
letter  to  Your  Excellency  of  9  April  1982  (S/14963))  falls  short  of  the  concept  of 
blockade  as  understood  in  international  law.  At  the  same  time,  as  the  text  of  the 
declaration  itself  makes  clear,  this  measure  is  without  prejudice  to  the  right  of  the 
United  Kingdom  to  take  whatever  additional  measures  may  be  needed  in  exercise 
of  its  inherent  right  of  self-defence  under  article  5 1  of  the  United  Nations 
Charter.  The  references  in  article  3(c)  of  the  Definition  of  Aggression  to  ‘the 
blockade  of  the  .  .  .  coasts  of  a  state  by  the  armed  forces  of  another  state’  is,  in  any 
case,  irrelevant  as  the  zone  will  surround  British  territory.  More  relevant  is  article 
2  of  the  Definition  which  states  that  ‘the  first  use  of  armed  force  by  a  state  in 
contravention  of  the  Charter  shall  constitute  prima  facie  evidence  of  an  act  of 
aggression  .  .  .  ’.  It  is  Argentina  that  first  used  armed  force. 

Resolution  502  (1982),  adopted  by  the  Security  Council  on  3  April  1982,  with 
its  reference  to  an  invasion  by  armed  forces  of  Argentina,  its  determination  that 
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a  breach  of  the  peace  existed  and  its  call  upon  Argentina  to  withdraw  its  forces 
immediately  leaves  no  doubt  that  it  is  Argentina  which  bears  responsibility  for  the 
current  breach  of  the  peace  in  the  region.  (S/14964) 

In  a  letter  dated  13  April  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

The  Government  of  the  United  Kingdom  announced  its  acceptance  of  Security 
Council  resolution  502  ( 1 982)  including  the  call  on  the  Governments  of  Argentina 
and  the  United  Kingdom  to  seek  a  diplomatic  solution  to  their  differences  at  the 
time  of  the  resolution’s  adoption.  At  the  same  time,  whilst  Argentina  has  failed  to 
comply  with  Security  Council  resolution  502  (1982)  in  the  manner  described 
above,  the  Government  of  the  United  Kingdom  will  continue  to  take  whatever 
measures  may  be  needed  in  exercise  of  its  inherent  right  of  self-defence  under 
article  51  of  the  Charter.  (S/14973) 

In  the  course  of  a  debate  on  the  subject  of  the  Falkland  Islands,  the 
Prime  Minister,  Mrs.  Margaret  Thatcher,  stated: 

We  shall  remain  ready  to  exercise  our  right  to  resort  to  force  in  self-defence 
under  Article  51  of  the  United  Nations  Charter  until  the  occupying  forces  leave 
the  islands.  (H.C.  Debs.,  vol.  21,  col.  1 150:  14  April  1982;  see  also  ibid.,  vol.  22, 
cols.  719-21:  27  April  1982) 

In  a  letter  dated  20  April  1982  addressed  to  the  President  of  the  Security 
Council  by  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  it  was  written: 

.  .  .  the  United  Kingdom  will  continue  to  take  whatever  measures  may  be  needed 
in  exercise  of  its  inherent  right  of  self-defence  in  the  face  of  Argentina’s  unlawful 
invasion  of  British  territory  and  serious  violations  of  the  rights  of  the  people  of  the 
Falkland  Islands  (who  are  practically  all  of  British  nationality).  (S/14988) 

In  a  letter  dated  24  April  1 982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

Further  to  Mr.  Whyte’s  letter  dated  9  April  1982  (S/14963),  I  have  the  honour, 
on  instructions  from  my  Government,  to  inform  you  that  the  following 
communication  was  conveyed  to  the  Government  of  Argentina  on  23  April  1982: 

‘In  announcing  the  establishment  of  a  maritime  exclusion  zone  around  the 
Falkland  Islands,  Her  Majesty’s  Government  made  it  clear  that  this  measure 
was  without  prejudice  to  the  right  of  the  LTited  Kingdom  to  take  whatever 
additional  measures  may  be  needed  in  the  exercise  of  its  right  of  self-defence 
under  Article  51  of  the  United  Nations  Charter.  In  this  connection,  Her 
Majesty’s  Government  now  wishes  to  make  clear  that  any  approach  on  the 
part  of  Argentine  warships,  including  submarines,  naval  auxiliaries,  or 
militar  y  aircraft  which  could  amount  to  a  threat  to  interfere  with  the  mission 
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of  the  British  forces  in  the  South  Atlantic,  will  encounter  the  appropriate 
response.  All  Argentine  aircraft  including  civil  aircraft  engaging  in  sur¬ 
veillance  of  these  British  forces  will  be  regarded  as  hostile  and  are  liable  to 
be  dealt  with  accordingly.’  (S/14997) 

In  a  letter  dated  26  April  1982,  the  Permanent  Representative  of  the 
United  Kingdom  advised  the  President  of  the  Security  Council: 

On  3  April  1982,  notwithstanding  current  action  in  the  Security  Council  and 
the  adoption  of  Security  Council  resolution  502  (1982),  Argentina  carried  out  an 
armed  invasion  of  the  island  of  South  Georgia.  The  small  British  garrison  resisted 
but  was  eventually  captured.  On  25  April,  in  exercise  of  the  inherent  right  of  self- 
defence  recognized  by  Article  51  of  the  Charter  of  the  United  Nations,  British 
forces  re-established  British  authority  on  South  Georgia.  The  Commander  of  the 
Argentine  forces,  which  had  been  there  for  just  over  three  weeks,  surrendered. 
The  only  casualty,  so  far  as  my  Government  is  aware,  was  an  Argentine  seaman 
who  suffered  leg  injuries. 

There  is  thus  no  question  of  the  United  Kingdom  Government  having  acted 
aggressively,  having  in  any  way  breached  the  terms  of  Security  Council  resolution 
502  (1982)  (implementation  of  paragraph  2  of  which  by  Argentina  is  still  awaited 
by  the  international  community)  or  of  having  caused  a  breach  of  international 
peace  and  security.  The  original  breach  of  the  peace  determined  by  the  Security 
Council  in  the  third  preambular  paragraph  of  Security  Council  resolution  502 
(1982)  will  not  be  brought  to  an  end  before  Argentina  can  be  seen  to  have 
complied  with  paragraph  2  of  that  resolution.  No  amount  of  selective  quotation 
from  statements  by  British  Ministers  can  obscure  the  fact  that  it  was  Argentina 
which  first  used  armed  force  in  defiance  of  the  Security  Council’s  urgent  call  on 
1  April  (S/14944).  (S/15002) 

On  25  April  1982  the  Ministry  of  Defence  issued  a  statement  reading: 

In  pursuance  of  our  inherent  right  of  self  defence  under  Article  5 1  of  the  United 
Nations  Charter  British  helicopters  today  attacked  a  hostile  Argentinian  sub¬ 
marine  in  the  vicinity  of  South  Georgia.  (Text  provided  by  the  Foreign  and 
Commonwealth  Office) 

In  the  course  of  a  statement  on  the  subject  of  the  recapture  of  South 
Georgia  from  the  Argentine  forces,  the  Prime  Minister,  Mrs.  Margaret 
Thatcher,  stated: 

The  action  that  we  have  taken  is  fully  in  accord  with  our  inherent  right  of  self- 
defence  under  article  51  of  the  United  Nations  Charter.  (H.C.  Debs.,  vol.  22, 
col.  609:  26  April  1982) 

In  a  letter  dated  28  April  1 982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

Further  to  Mr.  Whyte’s  letter  dated  9  April  1982  (S/14963)  and  my  letter 
of  24  April  1982  (S/14997),  I  have  the  honour,  on  instructions  from  my 
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Government,  to  inform  you  that  the  following  announcement  was  made  by  the 
Government  of  the  Linked  Kingdom  on  28  April  1982: 

‘From  x  100  Greenwich  mean  time  on  30  April  1982,  a  total  exclusion  zone 
will  be  established  around  the  Falkland  Islands.  The  outer  limit  of  the  zone  is 
the  same  as  for  the  maritime  exclusion  zone  established  on  Monday  12  April 
1 982,  namely,  a  circle  of  200  nautical  miles  radius  from  latitude  5 1 0  40'  south, 
590  30'  west.  From  the  time  indicated,  the  exclusion  zone  will  apply  not  only 
to  Argentine  warships  and  Argentine  naval  auxiliaries  but  also  to  any  other 
ship,  whether  naval  or  merchant  vessel,  which  is  operating  in  support  of  the 
illegal  occupation  of  the  Falkland  Islands  by  Argentine  forces.  The  exclusion 
zone  will  also  apply  to  any  aircraft,  whether  military  or  civil,  which  is 
operating  in  support  of  the  illegal  occupation.  Any  ship  and  any  aircraft, 
whether  military  or  civil,  which  is  found  within  this  zone  without  due 
authority  from  the  Ministry  of  Defence  in  London  will  be  regarded  as 
operating  in  support  of  the  illegal  occupation  and  will  therefore  be  regarded 
as  hostile  and  will  be  liable  to  be  attacked  by  the  British  forces. 

‘Also  from  the  time  indicated,  Port  Stanley  Airport  will  be  closed;  and  any 
aircraft  on  the  ground  in  the  Falkland  Islands  will  be  regarded  as  present  in 
support  of  the  illegal  occupation  and,  accordingly,  is  liable  to  attack. 

‘These  measures  are  without  prejudice  to  the  right  of  the  United  Kingdom 
to  take  whatever  additional  measures  may  be  needed  in  exercise  of  its  right  of 
self-defence,  under  article  51  of  the  United  Nations  Charter.’ 

This  extension  to  the  maritime  exclusion  zone  (which  formed  the  subject  of  Mr. 
Whyte’s  letter  dated  9  April  1982  (S/14963)),  has  been  necessitated  by  the  refusal 
of  Argentina  to  comply  with  paragraph  2  of  Security  Council  resolution  502 
(1982).  In  these  circumstances,  the  United  Kingdom  retains  the  right  to  take 
measures  in  exercise  of  its  inherent  right  of  self-defence  recognized  by  article  5  1  of 
the  Charter  of  the  United  Nations.  (S/15006) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  Swiss  Government  confirmed  to  us  on  28  April  that  our  communication 
declaring  a  total  exclusion  zone  had  been  received  by  the  Argentine  Ministry  of 
Foreign  Affairs  at  17.10,  Argentine  time,  on  the  same  day.  (H.C.  Debs.,  vol.  34, 
Written  Answers,  col.  602:  22  December  1982) 

In  the  course  of  a  statement  to  the  House  of  Commons,  the  Prime 
Minister,  Mrs.  Margaret  Thatcher,  stated: 

On  25  April,  as  I  reported  to  the  House  on  Monday,  British  forces  recaptured 
South  Georgia.  The  operation  was  conducted  in  exercise  of  our  right  of  self- 
defence  under  article  51  of  the  United  Nations  charter.  The  minimum  of  force 
was  used,  consistent  with  achieving  our  objective,  and  no  lives — Argentine  or 
British  were  lost  in  the  operation,  although,  as  was  announced  yesterday,  we 
deeply  regret  that  an  Argentine  prisoner  lost  his  life  in  an  incident  on  26  April. 
That  incident  is  now  being  urgently  investigated  by  a  board  of  inquiry  in 
accordance  with  the  terms  of  the  relevant  Geneva  convention. 

The  latest  ol  our  military  measures  is  the  imposition  of  the  total  exclusion  zone 
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round  the  Falkland  Islands  ot  which  we  gave  48  hours  notice  yesterday.  The  new 
zone  has  the  same  geographical  boundaries  as  the  maritime  exclusion  zone  which 
took  effect  on  1 2  April.  It  will  apply  from  noon  London  time  tomorrow  to  all  ships 
and  aircraft,  whether  military  or  civil,  operating  in  support  of  the  illegal 
occupation  of  the  Falkland  Islands.  A  complete  blockade  will  be  placed  on  all 
traffic  supporting  the  occupation  forces  of  Argentina.  Maritime  and  aviation 
authorities  have  been  informed  of  the  imposition  of  the  zone,  in  accordance  with 
our  international  obligations.  (H.C.  Debs.,  vol.  22,  cols.  980  1 :  29  April  1 982;  see 
also  H.L.  Debs.,  vol.  429,  cols.  959-63) 

Later  in  her  statement  the  Prime  Minister  remarked: 

That  resolution  calls  for  Argentine  withdrawal  and  a  negotiated  solution  to  the 
dispute.  Without  Argentine  withdrawal,  we  have  no  choice  but  to  exercise  our 
unquestionable  right  to  self-defence  under  article  51  of  the  Charter.  Of  course,  if 
Argentina  withdrew  we  should  immediately  cease  hostilities  and  be  ready  to  hold 
negotiations  with  a  view  to  solving  the  underlying  dispute.  After  all,  we  were 
negotiating  only  a  few  weeks  before  the  invasion. 

It  is  quite  wrong  to  suggest  that  because  the  invader  is  not  prepared  to 
implement  the  resolution  the  principles  of  the  United  Nations  require  that  we,  the 
aggrieved  party,  should  forfeit  the  right  of  self-defence.  Such  an  argument  has  no 
validity  in  international  law.  It  would  be  to  condone  and  encourage  aggression 
and  to  abandon  our  people.  (Ibid.,  col.  982) 

Later  in  the  debate,  the  Secretary  of  State  for  Foreign  and  Common¬ 
wealth  Affairs,  Mr.  Francis  Pym,  stated: 

In  the  circumstances  that  I  have  described,  it  is  not  merely  permissible  for  us  to 
use  our  right  of  self-defence,  it  would  be  irresponsible  for  us  not  to  exercise  it  and 
thus  give  a  proper  response  to  aggression. 

A  total  exclusion  zone  is  a  completely  proper  step  to  take  in  relation  to  self- 
defence  because  the  Falkland  Islands  is  a  British  possession  and  we  intend  to 
enforce  a  total  exclusion  zone. 

The  Leader  of  the  Opposition  asked  whether  we  had  fulfilled  our  obligation 
under  article  5 1  of  the  charter  to  report  to  the  Security  Council  the  measures  that 
we  have  taken  in  self-defence.  He  is  right  in  saying  that  we  have  that  obligation. 
We  have  done  so  scrupulously.  Our  permanent  representative  in  New  York  has 
successively  notified  the  President  of  the  Security  Council  of  our  proclaiming  of 
the  maritime  exclusion  zone,  of  our  recovery  of  South  Georgia  and,  most  recently, 
of  our  announcement  of  a  total  exclusion  zone  to  come  into  force  tomorrow. 
(Ibid.,  cols.  1055-6) 

In  a  similar  debate  in  the  House  of  Lords,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  Lord  Belstead,  stated: 

I  was  grateful  also  to  the  noble  Lord  ...  for  speaking  about  the  right  to  self- 
defence;  and  I  would  say  to  the  noble  Lords  .  .  .  that  this  is  a  right  which  is 
recognised  in  the  United  Nations  Charter.  Just  as  British  common  law  entitles  a 
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citizen  to  use  minimal  reasonable  force  to  remove  a  trespasser  if  he  refuses  to  go, 
so  international  law  permits  us  to  use  force  to  eject  an  intruder  from  our  territory. 
The  right  of  self-defence  really  is  a  fundamental  protection  against  aggression, 
and  it  is  not  just  permissible  for  us  to  exercise  that  right:  if  diplomatic  means  of 
achieving  a  solution  prove  inadequate,  it  would  be  irresponsible  of  us  not  to 
exercise  it.  (H.L.  Debs.,  vol.  429>  c°h  1032:  29  April  1982) 

In  a  letter  dated  29  April  1982  addressed  to  the  Director  General  of  the 
International  Atomic  Energy  Agency,  the  United  Kingdom  represen¬ 
tative  to  that  body,  Dr.  R.  I.  T.  Cromartie,  wrote: 

The  despatch  of  a  British  naval  task  force  to  the  Falkland  Islands,  in  response  to 
the  act  of  aggression  to  which  I  have  referred,  is  in  full  accord  with  rights  and 
obligations  of  the  United  Kingdom  under  Article  51  of  the  LTnited  Nations 
Charter.  These  are,  of  course,  in  no  way  incompatible  with  the  aims  and 
objectives  of  the  Agency  as  set  out  in  its  Statute,  which  aims  my  Government  has 
consistently  supported.  (Text  provided  by  the  Foreign  and  Commonwealth 
Office) 

In  a  letter  dated  30  April  1 982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

Further  to  my  letter  of  28  April  (S/15006)  and  on  instructions  from  my 
Government,  I  have  the  honour  to  inform  you  that  the  following  communication 
was  delivered  by  the  Government  of  the  United  Kingdom  to  the  Government  of 
Argentina  on  29  April  1982: 

‘In  announcing  the  establishment  of  a  total  exclusion  zone  around  the 
Falklands,  Her  Majesty’s  Government  made  it  clear  that  this  measure  was 
without  prejudice  to  the  right  of  the  Linked  Kingdom  to  take  whatever 
additional  measures  may  be  needed  in  exercise  of  its  right  to  self-defence 
under  Article  5 1  of  the  Charter  of  the  United  Nations.  In  this  connexion,  Her 
Majesty’s  Government  now  wishes  to  make  clear  that  all  Argentine  vessels, 
including  merchant  vessels,  apparently  engaging  in  surveillance  of,  or 
intelligence-gathering  activities  against,  British  forces  in  the  South  Atlantic 
will  be  regarded  as  hostile  and  are  liable  to  be  dealt  with  accordingly.’ 

This  communication  has  been  made  necessary  by  the  continued  refusal  of 
Argentina  to  comply  with  paragraph  2  of  Security  Council  resolution  502  (1982). 
In  these  circumstances,  the  United  Kingdom  retains  the  right  to  take  measures  in 
exercise  of  its  inherent  right  of  self-defence  recognized  by  Article  51  of  the 
Charter. 

In  his  letter  of  28  April  (S/ 15009),  the  Permanent  Representative  of  Argentina 
made  the  astonishing  assertion  that  the  right  of  self-defence  does  not  apply  to 
‘colonial  dependencies’  and  that  this  right  is  not  available  to  protect  territories 
which  are  distant  from  the  main  metropolitan  territory.  This  claim  is  a  travesty  of 
the  basic  principles  of  international  law  and  stands  in  direct  conflict  with  the  terms 
of  Article  73  of  the  Charter,  under  which,  inter  alia ,  Members  of  the  United 
Nations  which  have  or  assume  responsibility  for  the  administration  of  Non-Self- 
Governing  Territories  ‘accept  as  a  sacred  trust  the  obligation  to  promote  to  the 
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utmost,  within  the  system  of  international  peace  and  security  established  by  the 
present  Charter,  the  well-being  of  the  inhabitants  of  these  territories’. 

Article  2,  paragraphs  3  and  4,  of  the  Charter  lay  down  that  all  Member  States 
shall  settle  their  international  disputes  by  peaceful  means  in  such  a  manner  that 
international  peace  and  security,  and  justice,  are  not  endangered’  and  ‘shall 
refrain  in  their  international  relations  from  the  threat  or  use  of  force  against  the 
territorial  integrity  or  political  independence  of  any  State,  or  in  any  other  manner 
inconsistent  with  the  purposes  of  the  Ufnited  Nations’.  The  purposes  referred  to 
include  the  adjustment  or  settlement  of  international  disputes  or  situations  which 
might  lead  to  a  breach  of  the  peace,  and  the  development  of  friendly  relations 
among  nations  ‘based  on  respect  for  the  principle  of  equal  rights  and  self- 
determination  of  peoples’.  Argentina  is  in  flagrant  and  open  violation  of  these 
fundamental  principles  of  the  Charter  of  the  United  Nations  by  its  unprovoked 
attacks  on  the  Falkland  Islands  and  South  Georgia  and  the  continuing  illegal 
military  occupation  of  the  Falkland  Islands. 

These  unlawful  Argentine  acts  give  the  United  Kingdom  the  right  to  use  force 
in  self-defence.  This  right  was  exercised  in  the  first  instance  by  the  Royal  Marines 
in  resisting  Argentine  attacks  and  extends  to  terminating  the  illegal  Argentine 
occupation.  This  right  is  expressly  recognized  by  Article  5 1  of  the  Charter,  which 
makes  it  clear  that  the  right  of  self-defence  is  ‘inherent’  and  that  nothing  in  the 
Charter  is  intended  to  impair  it.  In  compliance  with  its  obligations  under  Article 
51,  Her  Majesty’s  Government  has  reported  all  measures  of  self-defence  to  the 
Security  Council. 

Although  Article  51  preserves  the  inherent  right  of  self-defence  ‘until  the 
Security  Council  has  taken  measures  necessary  to  maintain  international  peace 
and  security’,  this  can  only  be  taken  to  refer  to  measures  which  are  actually 
effective  to  bring  about  the  stated  objective.  Clearly,  the  Security  Council’s 
decision  in  its  resolution  502  (1982)  has  not  proved  effective.  The  United 
Kingdom’s  inherent  right  of  self-defence  is  thus  unimpaired. 

For  these  reasons,  the  arguments  in  the  letter  dated  28  April  from  the 
Permanent  Representative  of  Argentina  (S/15009)  cannot  be  accepted.  The 
Falkland  Islands  are  British  territory,  and  the  right  of  self-defence  against  the 
Argentine  invasion  and  illegal  occupation  remains  unimpaired.  It  was  Argentina 
which,  by  its  first  use  of  force  in  defiance  of  the  call  by  the  Security  Council  on 
1  April  (S/14944),  committed  an  act  of  aggression  within  the  meaning  of  the 
Definition  of  Aggression  contained  in  General  Assembly  resolution  3314 
(XXIX),  misleadingly  referred  to  in  the  Argentine  letter.  This  has  already  been 
made  clear  in  Mr.  Whyte’s  letter  of  x  r  April  (S/14964).  Finally,  as  regards  the 
allegations  by  the  Permanent  Representative  of  Argentina  about  the  dispropor¬ 
tionate  use  of  force  and  a  ‘bloody  act  of  aggression  against  South  Georgia’,  I 
would  draw  Your  Excellency’s  attention  to  the  facts  that  South  Georgia  was 
restored  to  British  control  by  a  force  smaller  than  the  number  of  Argentine 
prisoners  it  took  and  that  only  one  member  of  the  Argentine  forces  was  injured, 
and  none  killed,  before  the  Argentine  surrender.  (S/15016) 


(In  reply  to  a  question  later  in  the  year,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  wrote  that  ‘the  announcement  of  the  establishment 
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of  the  total  exclusion  zone  was  conveyed  to  the  Argentine  Government 
at  our  request  by  the  Swiss  Government  in  their  capacity  as  protecting 
power.’  (H.C.  Debs.,  vol.  33,  Written  Answers,  col.  370:  6  December 
1982)) 

In  a  letter  dated  1  May  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

I  have  the  honour,  with  reference  to  my  letter  of  28  April  1982  (S/15006),  to 
inform  you  of  the  following. 

On  2  April  1982,  Argentina  used  armed  force  to  invade  the  Falkland  Islands  in 
defiance  of  the  Security  Council’s  call  on  Argentina  not  to  use  force  of  1  April 
1982  (S/14944).  Since  3  April  1982,  Argentina  has  failed  to  comply  with  the 
demand  in  operative  paragraph  2  of  resolution  502(1 982)  adopted  by  the  Security 
Council  on  that  day.  In  my  letter  of  28  April  1982  (S/15006)  concerning  the  Total 
Exclusion  Zone,  I  set  out  the  text  of  an  announcement  by  the  Government  of  the 
United  Kingdom  to  the  effect  that  from  1100  GMT  on  30  April  1982 

‘Port  Stanley  airport  will  be  closed;  and  any  aircraft  on  the  ground  in  the 
Falkland  Islands  will  be  regarded  as  present  in  support  of  the  illegal 
occupation  and,  accordingly,  is  liable  to  attack.’ 

On  1  May  1982,  the  Ministry  of  Defence  of  the  United  Kingdom  issued  the 
following  statement: 

‘We  have  been  enforcing  the  Total  Exclusion  Zone  since  noon  London 
time  on  Friday  30  April  in  exercise  of  the  right  of  self-defence  under  Article 
5  r  of  the  United  Nations  Charter.  The  notice  issued  on  28  April  made  it  clear 
that  after  48  hours’  warning  the  airport  would  be  closed  and  that  any  aircraft 
on  the  ground  would  be  liable  to  attack.  Early  this  morning  British  aircraft 
took  action  to  enforce  the  Total  Exclusion  Zone  and  to  deny  the  Argentines 
the  use  of  the  airstrip  at  Port  Stanley.  We  are  not  yet  able  to  give  details  but 
will  do  so  as  soon  as  we  have  authoritative  information.’ 

This  action  has  been  made  necessary  by  the  refusal  of  Argentina  to  comply  with 
paragraph  2  of  resolution  502  following  its  invasion  of  British  territory.  The 
action  has  been  taken  in  exercise  of  the  United  Kingdom’s  inherent  right  to  self- 
defence  recognized  by  Article  51  of  the  Charter  of  the  United  Nations.  (S/15025) 

In  a  letter  dated  2  May  1982,  setting  out  details  of  British  attacks  on 
the  airfields  at  Port  Stanley  and  Goose  Green,  Falkland  Islands,  the 
Permanent  Representative  concluded: 

These  actions  have  been  taken  in  exercise  of  the  Llmted  Kingdom’s  inherent 
right  of  self-defence  recognized  by  Article  51  of  the  Charter  of  the  United 
Nations.  (S/15027) 

On  2  May  1982  the  Ministry  of  Defence  issued  the  following  statement: 

At  approximately  8  p.m.  London  time  this  evening  the  Argentine  cruiser 
General  Belgrano  was  hit  by  torpedoes  fired  from  a  British  submarine.  The 
cruiser  is  believed  to  be  severely  damaged. 
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On  Friday,  23  April,  HMG  warned  the  Argentine  Government  that  any 
approach  on  the  part  of  Argentine  warships,  including  submarines,  naval 
auxiliaries  or  military  aircraft  which  could  amount  to  a  threat  to  interfere  with  the 
mission  ol  British  forces  in  the  South  Atlantic  would  encounter  the  appropriate 
response.  The  cruiser  posed  a  significant  threat  to  the  British  Task  Force 
maintaining  the  [Total  Exclusion  Zone].  The  action  taken  was  fully  in  accordance 
with  the  instructions  given  to  the  Task  Force  Commander  based  on  the  inherent 
right  of  self-defence  under  Article  51  of  the  LIN  Charter.  The  British  submarine 
suffered  no  damage  in  the  engagement  and  has  resumed  her  patrol.  (Text 
provided  by  Foreign  and  Commonwealth  Office;  see  also  statement  of  13  May 
1982,  below) 

In  a  statement  to  the  House  of  Commons  on  the  subject  of  the  British 
measures  designed  to  re-take  the  Falkland  Islands  and  South  Georgia,  the 
Secretary  of  State  for  Defence,  Mr.  John  Nott,  stated: 

We  made  it  very  clear  to  the  Argentine  Government  and  to  the  United  Nations 
more  than  a  week  ago,  on  23  April,  that  the  Government  would  exercise  their 
rights  of  self-defence  to  the  full,  including  the  use  of  force  under  article  5 1  of  the 
United  Nations  charter  if  this  proved  necessary  to  protect  our  fleet.  (H.C.  Debs., 
vol.  23,  col.  29:  4  May  1982;  see  also  H.L.  Debs.,  vol.  429,  col.  1073:  4  May  1982) 

In  a  letter  dated  4  May  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations  wrote: 

The  argument  that  the  United  Kingdom  was  not  entitled  to  exercise  its  right  of 
self-defence  in  order  to  recover  control  of  South  Georgia  because  three  weeks  had 
elapsed  after  the  Argentine  invasion  is  totally  without  foundation  for  the  simple 
reason  that  throughout  those  three  weeks  Argentina  continued  to  use  armed  force 
in  order  to  occupy  the  islands.  In  other  words,  during  that  period  the  island  was 
under  illegal  military  occupation:  in  this  regard,  it  is  sufficient  to  refer  to  a  passage 
from  the  Friendly  Relations  Declaration  (which  was  adopted  in  1970  by  way  of 
consensus),  as  follows: 

‘The  territory  of  a  state  shall  not  be  the  object  of  military  occupation 
resulting  from  the  use  of  force  in  contravention  of  the  provisions  of  the 
Charter.  The  territory  of  a  state  shall  not  be  the  object  of  acquisition  by 
another  state  resulting  from  the  threat  or  use  of  force.  No  territorial 
acquisition  resulting  from  the  threat  or  use  of  force  shall  be  recognized  as 
legal.’ 

Argentina’s  use  of  force  to  invade  South  Georgia  contravened  article  2  (3)  and  (4) 
of  the  Charter — the  fundamental  principles  of  peaceful  settlement  of  disputes 
and  non-use  of  force. 

Turning  to  the  argument  in  the  letter  of  30  April  that  the  United  Kingdom  was 
not  entitled  to  exercise  self-defence  because  South  Georgia  is  8,000  miles  away 
from  Great  Britain,  this  assertion  overlooks  the  facts  that  South  Georgia  has  long 
been  British  territory  and  that  international  law  does  not  prohibit  a  state  from 
exercising  sovereignty  over  more  than  one  island,  however  distant  the  one  from 
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the  other  and  irrespective  of  their  constitutional  or  other  status,  including 
dependencies.  A  glance  at  any  map  of  the  world  is  enough  to  confirm  the 
foregoing. 

Finally,  the  weakness  of  the  Argentine  claim  could  not  be  better  illustrated 
than: 

(a)  by  Argentina’s  refusal  to  accept  the  jurisdiction  of  the  International  Court 
of  Justice  in  the  1940s  and  1950s  in  response  to  the  United  Kingdom’s 
submission  of  the  case  to  the  Hague,  and 

(b)  by  Argentina’s  resort  to  armed  force  in  April  1982. 

Instead  of  the  peaceful  settlement  of  disputes,  Argentina  has  sought  the  military 
settlement  of  disputes— something  which  the  very  first  purpose  of  the  United 
Nations  was  to  prevent  (art.  1,  para.  1  of  the  Charter). 

Security  Council  resolution  502  ( ig82 ) 

It  cannot  be  stressed  too  often  that  it  was  Argentina  which  first  used  armed 
force  on  2  April  1982,  contrary  to  article  2  (3)  and  (4)  of  the  Charter  of  the  United 
Nations  and  in  defiance  of  the  call  by  the  Security  Council  on  1  April  1982  to 
refrain  from  the  use  of  force  (S/14944),  by  invading  the  Falkland  Islands  and 
thereafter  South  Georgia.  The  preamble  to  resolution  502  (1982)  noted  the 
‘invasion  on  2  April  1982  by  armed  forces  of  Argentina’  and  went  on  to  determine 
that  ‘there  exists  a  breach  of  the  peace  in  the  region  of  the  Falkland  Islands’,  thus 
making  it  clear  that  it  was  Argentina  which  was  solely  responsible  for  causing  the 
breach  of  the  peace  (contrary  to  the  assertion  in  the  letter  of  1  May  1982). 
Argentina  continues  in  the  unlawful  use  of  force  through  its  military  occupation 
of  the  Falkland  Islands. 

The  United  Kingdom  still  awaits  some  practical  demonstration  of  Argentina’s 
stated  intention  (in  the  letter  of  30  April  1982)  to  comply  with  resolution  502 
(1982).  In  this  connexion,  it  is  recalled  that  operative  paragraph  2  demanded  the 
‘ immediate  withdrawal  of  all  Argentine  forces  from  the  Falkland  Islands’ 
(emphasis  added).  It  is  however  a  matter  of  common  knowledge  and  serious 
concern  that  Argentina,  far  from  having  withdrawn  immediately,  has  not  even 
begun  to  withdraw  and  on  the  contrary  has  greatly  increased  the  number  of  its 
armed  forces  on  the  islands.  This  means  that  Argentina  is  continuing  to  use  armed 
force  to  occupy  British  territory  and  to  coerce  the  local  population,  most  of  whom 
have  British  nationality.  This  means  in  turn  that  resolution  502  ( 1982)  has  not  yet 
proved  effective  in  securing  the  ‘immediate  withdrawal  of  all  Argentine  forces 
from  the  Falkland  Islands’,  the  ending  of  the  illegal  use  of  force  by  Argentina 
through  its  military  occupation  and  the  restoration  of  peace  in  the  region. 

In  this  situation,  the  United  Kingdom  is  not  claiming  ‘a  police  power’  (as 
asserted  in  the  letter  of  30  April  1982),  but  rather  is  exercising  its  inherent  right  of 
self-defence.  It  is  true  that  Article  24  of  the  Charter  has  conferred  upon  the 
Security  Council  the  primary  responsibility  for  the  maintenance  of  international 
peace  and  security;  but  Article  24  has  to  be  read  together  with  5  1  of  the  Charter 
which  provides  that  ‘ nothing  in  the  present  Charter  shall  impair  the  inherent  right 
of  .  .  .  self-defence  .  .  .  ’  (emphasis  added).  It  is  therefore  a  complete  misreading  of 
the  Charter  to  assert  (as  does  the  letter  dated  1  May  1982)  that  the  United 
Kingdom  is  not  entitled  to  exercise  its  right  of  self-defence  by  reason  of  the  terms 
of  Article  24  when  Argentina  persists  in  its  refusal  to  carry  out  the  demands  of 
resolution  502  (1982). 
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In  the  light  of  the  foregoing,  it  will  be  apparent  that  in  accordance  with  the 
terms  of  the  Charter  and  the  principles  of  international  law  the  LTnited  Kingdom 
is  fully  entitled  to  take  action  in  exercise  of  its  inherent  right  of  self-defence.  It  is 
Argentina,  by  its  first  use  of  force  and  continuing  illegal  military  occupation, 
which  is  committing  ‘an  open  brazen  act  of  aggression’,  to  follow  the  words  of  the 
letter  of  i  May  1982.  (S/15041) 

In  a  press  statement  on  7  May  1 982,  the  Ministry  of  Defence  announced 
inter  alia: 

Her  Majesty’s  Government  has  consistently  made  clear  that  the  United 
Kingdom  has  the  right  to  take  whatever  additional  measures  may  be  needed  in 
exercise  of  its  inherent  right  of  self-defence  under  Article  51  of  the  United 
Nations- Charter.  Her  Majesty’s  Government  will  take  all  necessary  measures  in 
the  South  Atlantic  in  the  self-defence  of  British  ships  and  aircraft  engaged  in 
operations  and  in  re-supplving  and  reinforcing  British  forces  in  the  South 
Atlantic.  Because  of  the  proximity  of  Argentine  bases  and  the  distances  that 
hostile  forces  can  cover  undetected,  particularly  at  night  and  in  bad  weather,  Her 
Majesty’s  Government  warns  that  any  Argentine  warship  or  military  aircraft 
which  are  found  more  than  12  nautical  miles  from  the  Argentine  coast  will  be 
regarded  as  hostile  and  are  liable  to  be  dealt  with  accordingly.  (Text  provided  by 
the  Foreign  and  Commonwealth  Office) 

In  the  course  of  a  statement  in  the  House  of  Commons,  the  Secretary  of 
State  for  Foreign  and  Commonwealth  Affairs,  Mr.  Francis  Pym,  stated: 

.  .  .  the  Argentines  seem  now  to  be  obstructing  progress  in  another  but  equally 
fundamental  way.  They  appear  to  be  asking  for  a  ceasefire  without  any  clear  link 
with  a  withdrawal  of  their  invasion  force.  To  grant  this  would  be  to  leave  them 
indefinitely  in  control  of  people  and  territory  which  they  had  illegally  seized,  and 
to  deny  ourselves  the  right  of  pursuing  our  own  self-defence  under  article  51  of 
the  charter.  (H.C.  Debs.,  vol.  23,  cols.  394-5:  7  May  1982;  see  also  H.C.  Debs., 
vol.  24,  col.  554:  20  May  1982) 

In  the  course  of  a  debate  on  the  subject  of  the  Falkland  Islands,  the 
Secretary  of  State  for  Defence,  Mr.  John  Nott,  stated: 

From  the  first,  our  military  actions  have  been  complementary  to  our  diplomatic 
efforts,  and  entirely  consistent  with  our  inherent  right  of  self-defence  under  the 
charter.  (H.C.  Debs.,  vol.  23,  col.  1029:  13  May  1982) 

Mr.  Nott  then  turned  to  the  sinking  by  a  British  submarine  of  the 
Argentine  cruiser  General  Belgrano.  He  stated: 

The  right  hon.  Member  for  Leeds,  East  referred  again  to  the  sinking  of  the 
cruiser  ‘General  Belgrano’  and  to  the  fact  that  she  was  some  30  miles  or  so  outside 
the  total  exclusion  zone.  That  zone  was  not  relevant  in  this  case.  The  ‘General 
Belgrano’  was  attacked  under  the  terms  of  our  warning  to  the  Argentines  some  10 
days  previously  that  any  Argentine  naval  vessel  or  military  aircraft  which  could 
amount  to  a  threat  to  interfere  with  the  mission  of  British  forces  in  the  South 
Atlantic  would  encounter  the  appropriate  response. 
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The  ‘General  Belgrano’  was  in  a  heavily  armed  group  of  warships.  The  cruiser 
and  two  destroyers  had  been  closing  on  elements  of  our  task  force.  At  the  time  that 
she  was  engaged,  the  ‘General  Belgrano’  and  a  group  of  British  warships  could 
have  been  within  striking  distance  of  each  other  in  a  matter  of  some  five  to  six 
hours,  converging  from  a  distance  of  some  200  nautical  miles. 

Following  attacks  on  our  ships  the  previous  day,  and  given  the  possible 
presence  of  an  Argentine  submarine  and  other  information  in  our  possession, 
there  was  every  reason  to  believe  that  the  ‘General  Belgrano’  group  was 
manoeuvring  to  a  position  from  which  to  attack  our  surface  vessels.  Therefore, 
under  certain  rules  of  engagement  that  we  had  already  agreed,  our  submarine 
attacked  the  cruiser  for  reasons  of  self-defence  of  our  own  fleet.  (Ibid.,  col.  1030; 
see  also  written  answer  of  29  November  1982,  below) 

In  a  letter  dated  18  May  1982  addressed  to  all  Permanent  Delegates  to 

U. N.E.S.C.O.,  the  United  Kingdom  Permanent  Representative,  Mrs. 

V.  E.  Beckett  Sutherland,  wrote: 

The  United  Kingdom  has  been  obliged  to  take  certain  measures  since  the 
invasion  because  of  Argentina’s  refusal  to  withdraw  in  accordance  with  Resolu¬ 
tion  502.  We  should  of  course  very  much  prefer — and  have  done  everything 
within  our  power — to  bring  about  a  peaceful,  negotiated  settlement.  The 
measures  which  we  have  taken  have  been  in  exercise  of  our  inherent  right  to  self- 
defence  recognized  by  Article  51  of  the  UN  Charter.  Argentina  has  at  all  times 
been  given  full  and  timely  warnings  of  the  scope  of  British  military  actions  in 
pursuance  of  Article  51  and  the  Security  Council  has  of  course  been  kept  fully 
informed.  (Text  provided  by  the  Foreign  and  Commonwealth  Office) 

The  United  Kingdom  delegate  to  the  United  Nations  Environmental 
Programme  Governing  Council  made  a  statement,  dated  18  May  1982,  in 
reply  to  a  statement  on  the  subject  of  the  Falkland  Islands  issued  by  the 
Group  of  Latin  American  and  Caribbean  Countries  attending  the 
meeting.  In  his  statement,  the  United  Kingdom  representative,  Mr.  J.  R. 
Williams,  wrote: 

1  he  Argentine  communique  refers  to  military  measures  taken  by  the  United 
Kingdom  Government  since  the  invasion.  These  actions  have  been  made 
necessary  by  the  refusal  of  Argentina  to  comply  with  Security  Council  Resolution 
502  and  withdraw.  They  have  been  taken  in  exercise  of  our  inherent  right  to  self- 
defence  recognised  by  Article  51  of  the  Charter.  Argentina  has  at  all  times  been 
given  full  and  timely  warning  of  the  scope  of  British  military  actions  in  pursuance 
of  Article  5  1 ,  and  the  Security  Council  has  been  kept  fully  informed.  (UNEP/GC 
(SCC)/L.i2,  p.  4) 

In  the  course  of  a  speech  to  the  Security  Council  on  21  May  1982,  the 
Llnited  Kingdom  representative,  Sir  Anthony  Parsons,  referred  to 
Security  Council  Resolution  502  and  went  on: 

•  •  •  Argentina  rejected  the  resolution  in  practice.  Instead  of  withdrawing, 
Argentina  reinforced  its  armed  forces  on  the  Falkland  Islands.  It  imposed 
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military  government  in  the  Islands  in  place  of  the  previous  democratic  Govern¬ 
ment  under  which  the  British  people  of  the  Islands  had  lived  peacefully  in  British 
territory  for  a  century  and  a  half.  Argentina  was  bent  on  consolidating  its  grip  on 
the  Islands.  In  this  situation,  the  Lhrited  Kingdom  had  no  choice  but  to  exercise 
our  inherent  right  of  self-defence  under  Article  51  of  the  Charter.  We  have 
meticulously  informed  the  President  of  the  Council  of  every  step  we  were  taking 
in  this  regard.  (S/PV.  2360,  p.  36) 

Later  in  his  speech,  Sir  Anthony  Parsons  stated: 

A  word  on  self-defence.  The  situation  facing  the  British  Government  is  the 
following.  British  territory  has  been  invaded  by  Argentine  armed  forces.  British 
nationals  are  being  subjected  to  both  military  occupation  and  military  govern¬ 
ment  against  their  freely  expressed  wishes.  Argentina  is  using  force  day  by  day  to 
occupy  British  territory  and  to  subjugate  the  Falkland  Islanders.  Resolution  502 
(1982)  has  proved  insufficient  to  bring  about  withdrawal.  Nothing  could  be 
clearer  against  that  background  than  that  the  United  Kingdom  is  fully  entitled  to 
take  measures  in  exercise  of  its  inherent  right  of  self-defence,  recognized  by 
Article  5 1  of  the  Charter.  If  the  Charter  were  otherwise,  it  would  be  a  licence  for 
the  aggressor  and  a  trap  for  the  victim  of  aggression.  The  first  use  of  force  to  settle 
disputes,  to  seize  territory  and  to  subjugate  peoples  is  something  which  the 
Charter  was  intended  to  prevent.  (Ibid.,  pp.  39-40) 

In  the  course  of  a  debate  in  the  Security  Council  on  22  May  1982  on  the 
subject  of  the  Falkland  Islands,  the  Linked  Kingdom  representative,  Sir 
Anthony  Parsons,  stated: 

I  should  like  to  say  a  few  words  about  Article  51  of  the  Charter,  and  I  shall 
address  my  remarks  in  response  to  the  statement  made  to  the  Council  yesterday  by 
the  Lmder-Secretary  for  Foreign  Affairs  of  the  Republic  of  Argentina.  He 
advanced  his  arguments  in  plain  language,  unadorned  by  abuse  or  rhetoric,  and 
I  shall  therefore  address  my  remarks  to  him. 

It  has  never  been  the  contention  of  the  United  Kingdom  that  we  were 
authorized  by  resolution  502  (1982)  to  use  force.  No  such  authorization  is 
necessary  under  the  Charter.  Article  51  provides  that 

‘Nothing  in  the  present  Charter  shall  impair  the  inherent  right  of  self- 
defence  .  .  .  ’ 

The  United  Kingdom  has  been  exercising  this  right  in  the  face  of  Argentina’s  first 
use  of  force  to  invade  the  Falkland  Islands  and  subsequent  use  of  force  to  occupy 
them  and  to  attempt  to  subjugate  the  people  of  the  Falkland  Islands. 

Under-Secretary  Ros  also  argued  that  there  is  an  obligation  to  suspend  self- 
defence  once  the  Security  Council  ‘has  taken  measures  necessary  to  maintain 
international  peace  and  security’  (S/PV.  2360,  p.  21)  He  went  on  to  say  that: 

‘The  determination  of  whether  such  measures  have  been  effective  must  be 
reached  objectively  and  cannot  be  left  to  the  arbitrary  judgement  of  the  .  .  . 
United  Kingdom.’  (Ibid.) 

The  United  Kingdom  accepts  that  the  determination  must  be  an  objective  one.  It 
must  be  reached  in  the  light  of  all  the  relevant  circumstances. 

What  are  the  facts? 
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By  resolution  502  (1982)  the  Security  Council  demanded  the  immediate 
withdrawal  of  all  Argentine  forces  from  the  Falkland  Islands.  Argentina  did  not 
withdraw  any  of  its  forces:  it  did  quite  the  opposite.  Argentina  increased 
considerably  the  number  of  its  forces  in  the  days  following  the  adoption  of  the 
resolution. 

The  resolution  determined  that  there  was  a  breach  of  the  peace  as  a  result  of  the 
Argentine  invasion.  This  is  made  clear  by  a  reading  of  the  preamble.  The  results 
of  that  invasion  were  Argentine  occupation.  Accordingly,  the  breach  of  the  peace 
still  subsisted  despite  the  adoption  of  the  resolution.  How,  then,  can  it  seriously 
be  maintained  that  resolution  502  (1982)  amounted  to  a  measure  ‘necessary  to 
maintain  international  peace  and  security’? 

In  my  letter  to  the  President  of  the  Security  Council  dated  30  April  I  pointed 
out  that  the  reference  in  Article  51  to  measures  necessary  to  maintain  inter¬ 
national  peace  could 

1  .  .  .  only  be  taken  to  refer  to  measures  which  are  actually  effective  to  bring 
about  the  stated  objective.  Clearly,  the  Security  Council’s  decision  in  its 
resolution  502  (1982)  has  not  proved  effective.  The  United  Kingdom’s 
inherent  right  of  self-defence  is  thus  unimpaired.’  (S / 1 5016 ,  p.  2) 

The  Security  Council  has  not,  of  course,  adopted  any  measures  under  Articles 
39,  41  and  42  of  the  Charter.  The  argument  of  Under-Secretary  Ros  that  the 
exercise  of  self-defence  is  not  available  because  the  Security  Council  adopted 
resolution  502  (1982)  would  lead  to  absurd  results.  A  State  which  has  committed 
an  act  of  aggression  is  told  to  stop  its  aggression  and  to  withdraw  by  the  Security 
Council.  That  State  does  not  heed  the  demand.  The  victim,  according  to  Mr.  Ros, 
would  then  be  obliged  to  fold  his  arms  and  allow  the  aggressor  to  continue  his 
aggression  and  to  digest  its  fruits. 

A  moment’s  thought  would  lead  any  fair-minded  observer  to  conclude  that  the 
Charter  could  not  have  been  intended  to  produce  that  result  and  that  the  Security 
Council  could  not  have  produced  that  result  by  resolution  502  (1982). 

The  Under-Secretary  also  argued  that  self-defence  could  be  exercised  ‘only  as 
an  immediate  reaction  to  protect  essential  interests’.  (S /PV.2j6o,  p.  21)  The 
essential  interests  of  the  United  Kingdom  include  the  protection  of  British 
territory  and  British  nationals.  The  Falkland  Islands  are  British  territory  on  the 
basis  of  history  from  the  eighteenth,  nineteenth  and  twentieth  centuries.  We  have 
occupied  and  administered  the  islands  in  all  three  centuries  and  continuously 
since  1833.  The  people  of  the  Falkland  Islands  are  British  subjects  who  have 
chosen  to  maintain  their  present  way  of  life  and  political  institutions  in  free  and 
fair  elections. 

Can  there  be  any  doubt  in  the  mind  of  anyone  that  the  United  Kingdom  is 
entitled  to  protect  its  territory  and  its  people? 

A  further  argument  of  the  Under-Secretary  was  that  ‘the  United  Kingdom 
could  not  allege  any  imminent  and  grave  danger’.  ( S/PV.2j6o ,  p.  22)  The 
Argentine  invasion  of  2  April  not  only  posed  an  imminent  and  grave  danger  but  it 
was  determined  by  the  Security  Council  to  have  caused  an  actual  breach  of  the 
peace.  It  flies  in  the  face  of  reason  [to  say]  that  there  was  no  imminent  and  grave 
danger.  There  was  an  actual  and  grave  danger  to  the  people  of  the  Falkland 
Islands:  that  they  would  continue  for  ever  to  be  governed  by  an  alien  regime  which 
they  most  decidedly  and  unanimously  did  not  want. 
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It  was  also  argued  that  the  United  Kingdom  was  not  entitled  to  exercise  self- 
defence  because  the  Falkland  Islands  are  14,000  km  from  Great  Britain  and  that 
the  islands  are  a  colonial  dependency.  My  answer  is  that  the  Falkland  Islands  are 
British  territory  and  that,  in  accordance  with  Article  73  of  the  Charter,  we  have 
accepted  the  obligation  to  promote,  within  the  system  of  international  peace  and 
security  established  by  the  present  Charter,  the  well-being  of  the  inhabitants — in 
this  case,  of  the  Falkland  Islands.  This  means  that  the  United  Kingdom  is  perfectly 
entitled  to  resist  the  illegal  use  of  force  by  Argentina,  contrary  to  the  fundamental 
principles  of  the  Charter,  peaceful  settlement  and  non-use  of  force,  by  exercising 
the  inherent  right  of  self-defence.  Distance  is  irrelevant.  Dependant  status  is 
irrelevant  because  Article  73  extends  to  the  people  of  dependencies  the  full  protec¬ 
tion  of  the  Charter  regarding  the  maintenance  of  international  peace  and  security. 

Firfally,  the  Under-Secretary  argued  that  the  United  Kingdom  had  violated 
resolution  502  (1982)  by  dispatching  the  Royal  Navy.  He  argued  that  this  was 
contrary  to  operative  paragraph  1  of  resolution  502  (1982)  which  demanded  a 
cessation  of  hostilities.  The  resolution  has  to  be  read  as  a  whole.  The  preamble 
makes  clear  that  there  had  been  an  invasion  of  the  Falklands  on  2  April  by  armed 
forces  of  Argentina  which  had  caused  a  breach  of  the  peace.  It  was  to  these 
hostilities  by  Argentina  that  operative  paragraph  1  was  directed.  The  Falkland 
Islands  had  been  at  peace  before  2  April  and  had  never  threatened  Argentina.  We 
maintained  only  the  smallest  of  garrisons  there.  Had  Argentina  complied  with 
operative  paragraph  1  by  ceasing  its  hostilities  against  the  people  of  the  Falkland 
Islands  on  3  April  and  had  Argentina  complied  with  the  demand  for  the 
immediate  withdrawal  of  all  Argentine  forces  there  would  have  been  no  need  for 
the  Royal  Navy  to  exercise  the  United  Kingdom’s  right  of  self-defence  when  it 
arrived  off  the  Falkland  Islands.  The  way  would  have  been  open  for  the  continua¬ 
tion  of  diplomatic  negotiations  which  had  been  held  as  recently  as  27  February. 
Instead  Argentina  used  force  to  occupy  the  islands  and  has  used  force  against  the 
people  of  the  islands  day  by  day  since  3  April.  This  was  contrary  to  resolution  502 
(1982).  In  these  circumstances  the  United  Kingdom  retains  in  full  its  inherent 
right  of  self-defence.  (S/PV.2362,  pp.  102-7) 

In  the  course  of  a  letter,  dated  25  May  1982,  from  the  Prime  Minister, 
Mrs.  Margaret  Thatcher,  to  the  President  of  the  Republic  of  Colombia 
and  circulated  as  a  Security  Council  document,  the  Prime  Minister  wrote: 

The  essential  first  stage  must,  however,  be  a  firm  indication  that  Argentina  is 
ready  to  comply  with  Security  Council  resolution  502  (1982),  which  requires  the 
withdrawal  of  its  forces  from  the  islands.  It  is  because  there  has  hitherto  been  no 
sign  that  Argentina  is  willing  to  take  this  step  that  we  have  been  obliged  to  increase 
our  military,  as  well  as  our  diplomatic  and  economic,  pressure  on  Argentina.  We 
have,  at  every  stage  in  this  conflict,  stated  our  position  with  clarity,  and  have 
confined  ourselves  to  using  the  absolute  minimum  of  force  necessary  to  impose 
pressure  on  Argentina  to  restore  the  rights  of  the  islanders  and  to  protect  our  own 
forces,  in  accordance  with  our  rights  of  self-defence  under  Article  51  of  the 
United  Nations  Charter.  (S/15  126) 

The  Permanent  Representative  of  the  United  Kingdom  to  the  United 
Nations  set  out  in  a  letter,  dated  27  May  1982,  addressed  to  the  President 
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of  the  Security  Council  details  of  British  military  activity  in  the  area  of  the 
Falkland  Islands.  He  concluded  as  follows: 

The  operations  by  British  forces  were  taken  in  exercise  of  the  Linked  King¬ 
dom’s  inherent  right  to  self-defence  recognized  by  Article  5 1  of  the  Charter  of  the 
United  Nations,  in  the  face  of  Argentina’s  invasion  of  the  Falkland  Islands  and  the 
illegal  use  of  force  to  occupy  them  and  to  subjugate  their  people.  (S/15 134) 

In  a  letter  dated  1  June  1982  addressed  to  the  President  of  the  Security 
Council,  the  Permanent  Representative  of  the  United  Kingdom  to  the 
United  Nations,  Sir  Anthony  Parsons,  wrote: 

The  resolution  adopted  by  the  Organization  of  American  States  on  29  May 
1982  (the  OAS  resolution)  fails  to  refer  to  resolutions  502  (1982)  and  505  (1982), 
adopted  on  3  April  and  26  May  1982  by  the  Security  Council,  which  has  ‘the 
primary  responsibility  for  the  maintenance  of  international  peace  and  security’. 
The  OAS  resolution  thus  fails  to  take  account  of  the  Argentine  invasion  on  2  April 
1 982  and  the  resulting  breach  of  the  peace  which  the  Security  Council  determined 
to  exist.  Moreover,  the  OAS  resolution  fails  to  endorse  the  Security  Council’s 
demand  for  the  ‘immediate  withdrawal  of  all  Argentine  forces  from  the  Falkland 
Islands’,  an  omission  made  the  more  remarkable  by  the  fact  that  by  Article  25  of 
the  Charter  Members  of  the  United  Nations  ‘agree  to  accept  and  carry  out’  such 
demands. 

Operative  paragraph  1  of  the  OAS  resolution  refers  to  ‘the  unjustified  and 
disproportionate  armed  attack  perpetrated  by  the  United  Kingdom’.  This 
charge  is  not  well  founded  in  fact  or  law.  Members  of  the  Council  will  recall  that  it 
was  Argentina  which  first  used  force  by  launching  an  armed  attack  on  the 
Falkland  Islands.  That  attack  was  a  wholly  unjustifiable  act  of  aggression  and  a 
breach  of  the  principles  of  the  Charter.  It  took  place  at  a  time  when  negotiations 
were  still  in  progress  and  resulted  in  the  overwhelming  of  a  tiny  British  garrison 
by  a  vastly  larger  Argentine  force.  In  these  circumstances,  the  United  Kingdom  is 
fully  justified  under  international  law,  recognized  by  Article  51  of  the  Charter  of 
the  United  Nations,  in  taking  measures  in  exercise  of  its  inherent  right  of  self- 
defence  of  British  people  and  British  sovereign  territory.  These  measures  have 
not  been  disproportionate  in  any  way.  The  British  forces  now  on  the  Falkland 
Islands  are  smaller  in  numbers  than  the  Argentine  occupation  forces.  It  is  quite 
unwarrantable  to  characterize  these  measures  of  self-defence  as  an  attack  upon 
Argentina. 

With  regard  to  operative  paragraph  2  of  the  OAS  resolution,  the  United 
Kingdom  can  only  deny  that  it  is  engaged  in  ‘acts  of  war  against  the  Argentine 
Republic’.  The  United  Kingdom  is,  as  stated  above,  taking  measures  in  self- 
defence  against  the  Argentine  invasion  and  illegal  occupation  of  the  Falkland 
Islands,  contrary  to  international  law,  the  Charter  of  the  United  Nations  and 
resolution  502  (1982).  (S/15148) 

In  the  course  of  a  letter  dated  21  June  1982  addressed  to  the  President  of 
the  Security  Council,  the  Permanent  Representative  of  the  United 
Kingdom  to  the  United  Nations,  Sir  Anthony  Parsons,  wrote: 

In  my  letters  of  17  June  and  26  April  1982(8/15231  andS/15002),  I  reported  to 
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the  Council  the  recovery  by  the  United  Kingdom  of  possession  of  the  Falkland 
Islands  and  South  Georgia,  respectively.  I  now  have  the  honour  to  report  the 
recovery  of  possession  of  the  South  Sandwich  Islands.  The  Argentine  station 
comprised  io  naval  and  i  air  force  personnel.  They  formally  surrendered  on 
board  HMS  Endurance  at  1900  hours  GMT  on  20  June.  At  no  time  were  any  shots 
fired  by  British  forces.  This  action  was  undertaken  in  exercise  of  the  United 
Kingdom  s  inherent  right  of  self-defence,  recognized  by  Article  5  1  of  the  Charter 
of  the  United  Nations.  (S/15246) 

In  the  course  of  a  further  letter,  dated  21  June  1982,  Sir  Anthony 
Parsons  wrote: 

In  the  face  of  this  illegal  use  of  force  by  Argentina,  the  United  Kingdom  has  been 
exercising  its  inherent  right  of  self-defence  recognized  by  Article  51  of  the 
Charter.  British  forces  have  now  recovered  possession  of  all  the  British  territory 
illegally  occupied  by  Argentine  forces.  (S/ 15249) 


In  the  course  of  a  debate  on  the  subject  of  the  Middle  East  and  the  Israeli 
invasion  of  Lebanon,  the  Secretary  of  State  for  Foreign  and  Common¬ 
wealth  Affairs,  Mr.  Francis  Pym,  stated: 

First,  the  Israelis  have  justified  their  invasion  on  the  grounds  of  self-defence. 
Our  attitude  is  clear,  both  on  the  legal  right  to  self-defence  and  on  the  importance 
of  the  security  of  Israel.  On  the  first,  every  State  has  the  legal  right  to  self-defence, 
and  it  must  obviously  be  allowed  to  exercise  it  in  practice  where  this  proves 
necessary. 

On  the  second,  we  are  not  and  cannot  be  indifferent  to  the  future  of  Israel,  a 
democratic  State  with  which  we  are  closely  linked  by  many  ties  of  history  and 
culture.  Israel  has  the  same  unchallengeable  right  to  exist  in  peace  and  in  security, 
within  recognised  and  guaranteed  borders,  as  every  other  State.  In  the  Venice 
declaration,  our  European  partners  joined  us  in  reaffirming  this  right  and 
expressed  their  readiness  to  take  part  in  concrete  and  binding  international 
guarantees,  including  on  the  ground.  But  the  fact  remains  that  a  State’s  exercise  of 
the  right  to  self-defence  must  be  justified  against  the  established  legal  criteria.  It  is 
a  right  to  self-defence,  and  whatever  action  is  taken  must  be  in  proportion  to  the 
threat. 

Let  us  look  for  a  moment  at  the  background.  After  Israel  invaded  Lebanon  in 
1978,  the  LInited  Nations  set  up  a  peacekeeping  force,  UNIFIL.  This  force  was 
prevented  by  the  Israelis  from  fully  entering  the  area  covered  by  its  mandate,  an 
area  without  which  it  could  not  possibly  do  its  job.  Neverless,  after  further  border 
incidents  for  which  all  parties  share  the  blame,  President  Reagan’s  representative, 
Mr.  Habib,  succeeded  in  the  summer  of  1981  in  negotiating  an  effective  ceasefire. 
For  nine  months  this  border  was  quiet,  somewhat  precariously,  but  nevertheless 
quiet.  Then  the  quiet  was  broken  by  Israeli  air  raids.  Only  after  these  air  raids  was 
there  artillery  bombardment  from  the  Lebanese  side  of  the  border.  And  it  was  this 
bombardment  which  was  taken  to  serve  as  a  pretext  for  the  invasion. 

I  cannot  accept  that  this  background  justifies  a  fullscale  armed  invasion.  Nor 
does  it  justify  the  claim  to  cleanse  an  area  of  25  miles  or  so  of  Lebanese  territory. 
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And  even  if  it  did,  this  professed  objective  would  seem  to  bear  little  relation  to  the 
course  that  the  Israeli  armed  forces  have  followed  since,  which  has  led  them  to  the 
outskirts  of  Beirut.  (H.C.  Debs.,  vol.  26,  cols.  210-1 1:  22  June  1982) 

Mr.  Pym  later  remarked: 

I  have  explained  the  Government’s  view  that  the  Israeli  invasion  cannot  be 
justified  as  a  legitimate  exercise  of  the  inherent  right  of  self-defence  that  Israel 
shares  with  all  other  States.  (Ibid.,  col.  212) 

In  a  debate  on  the  same  subject  in  the  House  of  Lords  the  previous  day, 
the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Lord  Belstead, 
had  stated: 

We  condemn  unprovoked  attacks  on  Israel.  But  self-defence  is  really  not 
credible  as  the  grounds  for  Israel’s  fullscale  and  destructive  invasion  of  the 
sovereign  state  of  Lebanon.  Particularly  an  invasion  which  has  had  such 
disastrous  consequences  for  the  lives  and  property  of  the  innocent  civilian 
population.  (H.L.  Debs.,  vol.  431,  col.  899:  21  June  1982) 


The  Prime  Minister,  in  a  statement  on  the  subject  of  the  Falkland 
Islands,  wrote: 

We  have  decided  to  lift  the  total  exclusion  zone  of  200  nautical  miles  around  the 
Falkland  Islands,  which  was  established  on  30  April.  Port  Stanley  harbour  and 
Port  Stanley  airfield,  together  with  the  three  mile  territorial  sea  around  the 
Falklands,  nevertheless  remain  closed  to  commercial  shipping  and  aircraft  until 
further  notice  for  reasons  of  safety. 

Our  warning  of  7  May  that  any  Argentine  warship  or  military  aircraft  found 
more  than  12  miles  from  the  Argentine  coast  would  be  regarded  as  hostile 
similarly  no  longer  applies. 

But  British  forces  continue  to  have  authority  to  take  all  necessary  measures  to 
protect  themselves  against  attack  anywhere  in  the  South  Atlantic  and  to  defend 
the  Falkland  Islands  and  the  dependencies  in  accordance  with  the  inherent  right 
of  self-defence  recognised  in  article  51  of  the  United  Nations  Charter.  In 
particular  and  to  minimise  the  risk  of  misunderstandings  or  inadvertent  clashes 
we  have  asked  the  Argentine  Government,  via  the  Swiss  Government,  to  ensure 
that  their  warships  and  military  aircraft  do  not  enter  a  zone  1 50  miles  around  the 
islands  where  they  would  pose  a  potential  threat  to  our  forces.  Argentine  civil 
aircraft  and  shipping  have  also  been  requested  not  to  enter  this  zone  unless  by 
prior  agreement  with  the  British  Government,  and  also  to  stay  clear  of  other 
British  dependencies  in  the  South  Atlantic.  (H.C.  Debs.,  vol.  28,  Written 
Answers,  col.  275:  22  July  1982;  see  also  ibid.,  col.  570:  28  July  1982) 

(In  reply  to  a  question  later  in  the  year,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  wrote  that  the  protection  zone  ‘has  a  radius  of 
150  nautical  miles  centred  on  latitude  51  degrees,  41  minutes  south, 
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longitude  59  degrees,  30  minutes  west.  The  total  exclusion  zone  had  a  200 
nautical  miles  radius  from  the  same  point’  (H.C.  Debs.,  vol.  33,  Written 
Answers,  col.  412:  6  December  1982).) 

In  a  booklet,  The  Falkland  Islands — The  Facts  (revised  edition 
published  by  the  Foreign  and  Commonwealth  Office  in  July  1982),  it  was 
written: 

.  .  .  Britain  was  fully  justified  in  exercising  her  inherent  right  of  self-defence 
against  the  Argentine  invasion  and  occupation,  as  recognised  by  Article  5  1  of  the 
UN  Charter.  The  operations  of  British  forces  formed  part  of  the  concerted 
pressure  on  Argentina,  diplomatic,  economic  and  military,  the  sole  objective  of 
which  was  the  withdrawal  of  Argentine  forces  with  minimum  casualties  on  both 
sides.  On  4  J une,  Britain  was  obliged  to  veto  a  draft  resolution  in  the  UN  Security 
Council,  because  it  did  not  link  sufficiently  closely  a  cease-fire  with  the  complete 
and  immediate  withdrawal  of  Argentine  forces,  (p.  13) 

In  a  letter  dated  20  August  1982  addressed  to  the  President  of  the 
Security  Council,  the  United  Kingdom  Permanent  Representative,  Sir 
John  Thomson,  wrote: 

...  it  is  necessary  for  the  United  Kingdom  once  again  to  draw  attention  to  the 
reasons  for  the  maintenance  of  the  150-mile  protection  zone.  The  United 
Kingdom  has  a  clear  right  and  duty  under  international  law,  reinforced  by  the 
terms  of  Article  73  of  the  United  Nations  Charter,  to  defend  the  territory  of  the 
Falkland  Islands  against  aggression.  In  this  context,  it  is  impossible  simply  to 
brush  aside  the  fact  that  the  Islands  were  invaded  and  occupied  by  Argentina  on 
2  April  and  had  to  be  liberated  by  force  of  arms.  Since  the  re-establishment  of 
British  authority  on  14  June,  the  Argentine  Government  has  gone  no  further  than 
to  state  that  there  is  a  de  facto  suspension  of  hostilities.  It  has  been  unwilling  to 
declare  hostilities  definitely  at  an  end  or  to  renounce  the  possibility  of  further 
unlawful  use  of  force.  In  the  circumstances,  the  protection  zone  remains  necessary 
to  ensure  the  defence  of  the  Islands.  If  Argentina  genuinely  wishes  to  reduce  the 
tension  she  single-handedly  brought  into  the  area  in  April,  then  her  agreement  to 
a  definitive  cessation  of  hostilities  would  be  an  obvious  first  step.  Meanwhile, 
compliance  by  Argentine  civil  shipping  with  the  United  Kingdom’s  request  not  to 
enter  the  protection  zone  unless  by  prior  agreement  would  be  to  everyone’s 
benefit  in  the  current  and  regrettable  atmosphere  of  tension.  It  is  therefore  open  to 
Argentine  civilian  shipping  and  aircraft  which  have  legitimate  reason  to  enter  the 
protection  zone  to  seek  British  agreement  in  advance.  Without  such  prior  agree¬ 
ment  any  Argentine  civilian  shipping  or  aircraft  found  within  the  protection  zone 
will  be  asked  to  leave.  (S/ 15369) 

In  reply  to  a  question,  the  Secretary  of  State  for  Defence  wrote: 

Since  the  cessation  of  hostilites  on  14  June,  there  have  been  five  occasions  when 
Argentine  fishing  vessels  have  been  asked  to  leave  the  protection  zone  around  the 
Falkland  Islands.  In  the  same  period  there  have  been  two  flights  on  the  edge  of  the 
zone  by  unidentified  aircraft.  (H.C.  Debs.,  vol.  29,  Written  Answers,  col.  227:  22 
October  1982) 
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In  the  course  of  her  Speech  to  both  Houses  of  Parliament  on  28  October 
1982,  Her  Majesty  the  Queen  stated: 

My  Government  responded  swiftly  to  Argentina’s  unlawful  and  unprovoked 
invasion  of  the  Falkland  Islands  and  South  Georgia.  They  made  strenuous  efforts 
to  persuade  the  Argentine  Government  to  withdraw  their  forces  peacefully  but 
were  eventually  obliged  to  resort  to  military  action  in  self-defence  and  to  protect 
the  democratic  rights  of  the  Falkland  Islanders.  (H.L.  Debs.,  vol.  435>  c°k  604: 
28  October  1982;  see  also  H.C.  Debs.,  vol.  29,  col.  1 156) 

In  his  speech  in  right  of  reply  in  a  debate  in  the  General  Assembly  of  the 
United  Nations  on  4  November  1982,  the  United  Kingdom  Permanent 
Representative,  Sir  John  Thomson,  made  reference  to  the  arguments 
advanced  earlier  in  the  debate  by  the  Foreign  Minister  of  Argentina.  He 
continued: 

What  he  failed  to  mention  at  all  was  Argentina’s  act  of  aggression  in  April  of 
this  year.  Indeed,  astonishingly,  he  actually  referred  to  ‘British  aggression’.  He 
went  on  to  attack  my  Government  for  the  establishment  of  a  so-called  military 
base  in  the  Falkland  Islands.  The  token  size  of  the  British  garrison  before  the 
Argentine  attack  is  known  to  all,  as  is  its  capture  by  vastly  overwhelming 
Argentine  forces  on  2  April.  Subsequent  Argentine  defiance  of  the  Security 
Council  left  the  United  Kingdom  no  alternative  but  to  act  in  self-defence.  The 
presence  of  a  larger  garrison  now  is  solely  a  measure  of  self-defence  against  a 
continuing  Argentine  threat.  We  look  forward  to  the  day  when  a  fundamental 
change  of  Argentine  policy  allows  the  garrison  to  be  reduced.  (A/37/PV.53,  p.  108) 

In  reply  to  a  question,  the  Minister  of  State  for  the  Armed  Forces  wrote: 

The  ‘General  Belgrano’  was  attacked  under  the  terms  of  our  warning  on 
23  April  that  any  approach  by  Argentine  warships  or  aircraft  which  threatened 
our  forces  would  encounter  the  appropriate  response.  There  were  indications  on 
2  May  that  the  carrier  ‘25  de  Mayo’  and  her  escorts  would  approach  the  task  force 
from  the  north,  while  the  ‘General  Belgrano’  and  her  escorts  were  attempting  to 
complete  a  pincer  movement  from  the  south.  Concerned  that  HMS  ‘Conqueror’ 
might  lose  the  ‘General  Belgrano’  as  she  ran  over  the  shallow  water  of  the  Burd- 
wood  Bank,  the  task  force  commander  sought  and  obtained  a  change  in  the  rules  of 
engagement  to  allow  an  attack  outside  the  200-mile  exclusion  zone  but  within  the 
general  principle  set  out  in  our  warning  of  23  April.  Throughout  2  May,  the 
cruiser  and  her  escorts  had  made  many  changes  of  course.  At  the  moment  she 
was  torpedoed,  about  8  pm  London  time,  ‘General  Belgrano’  was  on  a  course  of 
280  deg.  (H.C.  Debs.,  vol.  33,  Written  Answers,  col.  104 :  29  November  1982) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  that  the  General  Belgrano  had  been  situated  at  55 
degrees,  27  minutes  south,  61  degrees,  25  minutes  west  when  it  was 
torpedoed  (H.C.  Debs.,  vol.  33,  Written  Answers,  col.  414 :  6  December 
1982).  In  reply  to  a  later  question,  the  Prime  Minister  wrote  in  part: 

The  ‘General  Belgrano’  and  her  escorts  had  made  many  changes  of  course 
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during  2  May.  It  is  not  possible  to  give  meaningful  mean  courses  for  them  or  for 
the  British  warships.  The  precise  courses  being  steered  at  any  particular  moment 
were  incidental  to  the  indications  we  possessed  of  the  threat  to  the  Task  Force. 
(H.C.  Debs.,  vol.  34,  Written  Answers,  col.  201 :  16  December  1982) 


Part  Fifteen:  II.  Neutrality ,  non-belligerency — legal  nature  of  neutrality — 
land  warfare 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Sales  of  arms  and  military  equipment  are  subject  to  customary  licensing 
procedures.  Applications  are  considered  in  the  light  of  all  relevant  circumstances, 
including  our  relations  with  the  countries  involved  and,  in  the  case  of  Iran  and 
Iraq,  our  neutrality  during  the  present  state  of  hostilities,  where  Her  Majesty’s 
Government’s  overriding  interest  is  to  encourage  an  early  and  negotiated 
settlement.  (H.C.  Debs.,  vol.  20,  Written  Answers,  col.  297:  23  March  1982) 

In  reply  to  a  question  on  the  subject  of  hostilities  between  Iran  and  Iraq, 
the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

We  are  neutral  in  the  war  and  we  have  not  supplied  arms  or  ammunition  to 
either  side.  Sales  of  defence  equipment  are  subject  to  customary  licensing 
procedures.  Applications  are  considered  in  the  light  of  all  relevant  circumstances 
including  our  relations  with  the  countries  involved  and,  in  the  case  of  Iran  and 
Iraq,  our  neutrality  during  the  present  state  of  hostilities.  Her  Majesty’s 
Government’s  overriding  interest  is  to  encourage  an  early  and  negotiated 
settlement.  (H.C.  Debs.,  vol.  32,  Written  Answers,  col.  ny.  16  November  1982) 

In  the  course  of  replying  to  two  successive  questions  on  the  subject  of 
relations  with  Iran,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote  on  each  occasion: 

We  are  neutral  in  the  war  between  Iran  and  Iraq.  (H.C.  Debs.,  vol.  34,  Written 
Answers,  col.  607:  22  December  1982) 
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1  Information  supplied  by  the  Foreign  and  Commonwealth  Office.  The  at  January  1983,  although  in  some  cases  information  available  since  that  date 
table  includes  some  agreements  signed  by  the  United  Kingdom  before  1982,  has  been  included. 

where  information  was  not  previously  available.  The  information  is  correct  as  2  T.S.  =  United  Kingdom  Treaty  Series. 
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UNITED  KINGDOM  MATERIALS  ON 


III.  United  Kingdom  Legislation  During  1982  Concerning 
Matters  of  International  Law1 

The  Aviation  Security  Act  (1982  c.  36)  consolidates  certain  enactments 
relating  to  aviation  security,  provides  for  the  offences  of  hijacking  and  other  acts 
against  the  safety  of  aircraft  and  their  prosecution,  and  establishes  jurisdiction 
in  respect  of  air  piracy.  It  provides  that  these  offences  are  to  be  deemed  to  be 
included  in  the  offences  scheduled  to  the  Extradition  Act  1870  and  the  Fugitive 
Offenders  Act  1967.  It  repeals,  inter  alia ,  the  Hijacking  Act  1971  and  the  Pro¬ 
tection  of  Aircraft  Act  1973,  and  amends  the  Tokyo  Convention  Act  1967. 

The  Canada  Act  (1982  c.  1 1),  passed  to  give  effect  to  a  request  by  the  Senate  and 
House  of  Commons  of  Canada,  enacts  and  gives  the  force  of  law  in  Canada  to  the 
Constitution  Act  1982  set  out  in  Schedule  B  to  the  Act,  and  provides  that  no  Act 
of  the  Parliament  of  the  United  Kingdom  passed  after  the  entry  into  force  of  the 
Constitution  Act  1982  shall  extend  to  Canada  as  part  of  its  law.  The  Constitution 
Act  1982  amends  the  Constitution  Act  1867,  formerly  named  the  British  North 
America  Act  1867.  (See  Part  Three:  I.  A.  1.,  above.) 

The  Civil  Aviation  Act  (1982  c.  16)  consolidates  certain  enactments  relating  to 
civil  aviation.  Inter  alia,  it  empowers  Her  Majesty  by  Order  in  Council  to  give 
effect  to  the  Chicago  Convention  on  International  Civil  Aviation  of  7  December 
1944  and  generally  to  regulate  air  navigation  (s.  60);  it  provides  for  the  control 
of  aviation  in  time  of  war  or  other  national  emergency  (s.  62);  it  empowers  Her 
Majesty  by  Order  in  Council  to  give  effect  to  the  Convention  on  the  International 
Recognition  of  Rights  of  Aircraft  signed  by  the  United  Kingdom  on  1 9  J une  1 948 
(s.  90);  it  deals  with  jurisdiction  in  civil  proceedings  in  respect  of  aircraft  (s.  91) 
and  the  application  of  the  criminal  law  to  aircraft  (s.  92);  and  it  makes  provision  for 
extradition  in  respect  of  crimes  committed  on  board  aircraft  in  flight  (s.  93).  It 
repeals,  inter  alia,  certain  sections  of  the  Civil  Aviation  Act  1949  and  the  Tokyo 
Convention  Act  1967. 

The  Civil  Jurisdiction  and  Judgments  Act  ( 1 982  c.  27)  gives  the  force  of  law  to 
the  Convention  on  the  Jurisdiction  and  Enforcement  of  Judgments  in  Civil  and 
Commercial  Matters  and  the  Protocol  annexed  to  it  of  27  September  1968,  the 
Protocol  on  the  Interpretation  of  that  Convention  by  the  European  Court  of 
3  June  1971  and  the  Convention  on  the  Accession  to  the  1968  Convention  and 
1971  Protocol  of  Denmark,  the  Republic  of  Ireland  and  the  United  Kingdom  of 
9  October  1978.  Amongst  many  supplementary  provisions  in  relation  to  juris¬ 
diction  and  the  recognition  and  enforcement  of  judgments,  it  defines  the  domicil 
of  individuals  and  of  trusts,  and  the  domicil  and  seat  of  corporations  or  associa¬ 
tions  and  of  the  Crown,  for  the  purposes  of  the  Act  (ss.  41-6). 

The  Oil  and  Gas  (Enterprise)  Act  (1982  c.  23)  inter  alia  repeals  and  re-enacts 
with  amendments  sections  2  and  3  of  the  Continental  Shelf  Act  1964.  It  provides 
for  the  establishment  of  safety  zones  around  installations  (s.  21)  and  for  the 
application  of  criminal  and  civil  law  to  acts  or  omissions  on  installations  located 
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in  United  Kingdom  territorial  waters,  the  waters  of  the  United  Kingdom 
continental  shelf  and  the  foreign  sectors  of  cross-boundary  fields,  and  acts  or 
omissions  on,  under  or  above  waters  within  500  metres  of  such  installations  (ss.  22 
and  23).  (See  Parts  Three:  I.  C.  4.,  Eight:  II.  D.  and  Nine:  VIII.,  above.) 

The  Taking  of  Hostages  Act  (1982  c.  28)  implements  the  International  Con¬ 
vention  against  the  Taking  of  Hostages  of  18  December  1979  by  providing  for  an 
offence  of  hostage-taking  and  its  prosecution,  and  amending  the  Extradition  Act 
1870,  the  Fugitive  Offenders  Act  1967,  the  Northern  Ireland  (Emergency  Pro¬ 
visions)  Act  1978  and  the  Suppression  of  Terrorism  Act  1978  to  cover  the  offence 
of  hostage-taking.  (See  Parts  One:  II.  C.  and  Six:  I.  C.,  above.) 
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Oil  and  Gas  (Enterprise)  Act  1982,  276-7, 
359-60,  447-8,  470-2,  568-9 
safety  zones,  470-2,  568 

Contracts,  27-81,  288-9:  see  also  Conflict  of  laws 
administrative,  56-7,  64-5 

exchange,  meaning  and  enforcement  of,  288-9 
international  law  of,  54,  58,  64-5,  80-1 
State,  27-81:  see  also  Libyan  oil  arbitrations 
arbitration  clauses,  29,  30-9,  47,  51-2 
choice  of  law,  28,  39-53,  77,  79-81 
delocalization,  41-53,  79 
economic  development  agreements,  52-3 
internationalization,  41-53,  64-5,  79,  80-1 
nationalization  and,  28,  53-65,  70,  71,  76, 

80 

observance,  duty  of,  42 

proper  law  of,  28,  39,  40,  41-53,  77,  79- 

81 

remedies  for  breach,  28,  65,  66-71 , 73, 74-5, 
76-9,  80 

repudiation,  effects  of,  28,  32-3,  65-77,  78, 
80 

stabilization  clauses,  27,  28-9,  53,  54-8, 
60-4,  80,  81 

Corporations,  jurisdiction  over,  9-10,  14,  24 
Crimes  against  international  law,  5,  11-13, 
1 63-95,  444:  see  also  War,  subheading  war 
crimes  and  crimes  against  humanity 
jurisdiction  over,  5,  11-13,  173,444 
nature  of  international  criminal  law,  172-3, 
177-80 

nulla  poena  sine  lege,  principle  of,  174,  175-6, 
182-3,  185,  187-8,  194 

nullum  crimen  sine  lege,  principle  of,  174-5, 
182-3,  185,  194 

time  limits  for  prosecution,  163-95 

European  Convention  on  Non-applicability 
of  Statutory  Limitation  to  Crimes  against 
Humanity  and  War  Crimes  (1974),  170, 

179,  184,  185 

German  law,  164-72,  178,  186,  192-3,  194 
international  law,  179-81 
municipal  law  other  than  German,  191 
LInited  Nations  Convention  on  Non¬ 
applicability  of  Statutory  Limitations 
to  War  Crimes  and  Crimes  against 
Humanity  (1968),  170,  179,  184,  185-6 
Crown,  the,  256-8,  273-7 
divisibility  of,  256-8 
sovereignty  over  territorial  sea  of,  274 
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title  to  oil  and  gas  beneath  territorial  sea  and 
continental  shelf  of,  373-7 
Cultural  property,  protection  of,  280-1,  488 
Customary  international  law,  42,  45,  55-6,  58, 
60,  175,  188-91,  222-3,  227,  326-8 
General  Assembly  resolutions  as  evidence  of, 
42,  45,  55-6,  58,  60,  190-1 
Mediterranean  communities,  development  in, 
222-3, 227 

source  of  law,  role  as,  175 
State  practice,  formation  by,  188-91,  326-8 
treaties,  effect  of  new  rules  on,  327 
Cyprus,  202-3,  358-9,  433,  49°- 1 

claims  in  respect  of  Turkish  invasion  of, 
490-1 

sovereign  base  areas,  status  of,  358-9,  433 
Turkish  Federated  State,  status  of,  202-3 

Deportation,  409 

Diplomatic  protection,  50,  194,  491-3 
Diplomatic  relations,  5,  103,  216,  217,  228,  230, 
232,  263,  279,  346,  347,  384,  391,  403, 
4I5-I7,  418-23 

Diplomatic  Privileges  Act  1964,  346,  384, 
420-1 , 422 
Holy  See,  with,  416 

immunities  and  privileges,  228,  263,  279,  346, 
384,  415,  417,  418-22 

Mediterranean  communities,  amongst,  216, 
217,  222,  228,  230,  232 

New  York  Convention  on  the  Prevention  and 
Punishment  of  Crimes  against  Inter¬ 
nationally  Protected  Persons  (1973),  5,  103, 
347,  403,  422-3 

Special  Missions,  Convention  on  (1969),  103 
United  Kingdom,  of,  391,  416-17 
Vienna  Convention  on  (1961),  103,  263,  279, 
415,  419,  420,  422 

Disclosure  of  documents,  immunity  from,  261-4 
Discrimination,  5,  12-13,  103,  150-3,  291-3, 
319-21,  330-1,  333,  410,  414 
Apartheid,  Convention  on  the  Suppression 
and  Punishment  of  the  Crime  of  (1973),  5, 
12-13, 103 

European  Communities,  in  law  of,  291-3, 
330-1, 333 

human  rights,  in  law  of,  150-3,  319-21 
Racial  Discrimination,  Convention  on 
Elimination  of  All  Forms  of  (1966),  103 
Women,  Convention  on  Elimination  of  All 
Forms  of  Discrimination  against  (1979), 
410,  414 

Disputes,  settlement  of,  216,  222,  231,  235-6, 
493-503 

arbitration,  222,  231, 494-5:  see  also  Libyan  oil 
arbitrations 

judicial  settlement,  495-8 

Mediterranean  communities,  amongst,  216, 
222,  231 

municipal  courts  and,  265-6 


negotiation,  493-4 
United  Nations,  by,  498-502 

Domestic  jurisdiction,  8,  117,  179,  279 

Domicil:  see  Conflict  of  laws 

East  Timor,  territorial  sovereignty  in,  428 

‘Effects’  doctrine:  see  Jurisdiction 

Equity,  65,  77-8 

Eritrea,  territorial  sovereignty  in,  427 

Estoppel,  188,  303-5 
per  rem  judicatam ,  303-5 
public  international  law,  in,  188 

Ethiopia,  recognition  of  Italian  conquest  of,  204, 
208 

European  Commission  of  Human  Rights:  see 
Human  rights 

European  Communities,  7,  102,  291-3,  325-35, 
387-9L  398,  439,  478,  518,  531-2 
Accession  of  United  Kingdom,  Denmark  and 
Ireland,  Treaty  and  Act  of  (1972),  331-2, 
334,  387-8,  390,  398,  478 
Assembly,  390-1 
budget,  387 

Commission,  implied  powers  of,  334-5 
Commission,  powers  in  relation  to  conserva¬ 
tion  of  fisheries  of,  334-5 
Council  of  Ministers,  duties  and  powers  in 
relation  to  conservation  of  fisheries  of,  331-5 
Court  of  Justice,  decisions  of,  325-35 
customs,  regulation  of,  388 
discrimination  between  members,  330-1,  333 
discrimination  on  grounds  of  sex,  291-3 
European  Communities  Act  1972,  291-3,  387, 
39° 

fisheries,  conservation  and  regulation  of, 
325-35, 478 
foreign  policy  and,  391 

Golan  Heights,  Community  statement  on 
occupation  by  Israel  of,  531-2 
jurisdiction  based  on  ‘effects’  doctrine,  7 
Lome  Convention  (1975),  388,  389 
movement,  freedom  of,  387-8 
regulations,  conflict  with  rules  of  international 
law  creating  rights  for  individuals  of,  328 
regulations,  conflict  with  treaties  of,  325-31 
Rome,  Treaty  of  (1957),  7,  IC)2,  291-3,  325, 

327,  329,  332,  333,  334,  390,  439,  518 
sanctions  against  Argentina,  518 
succession  to  treaties  of  member  States  by, 

328,  329-30 
trade,  restraints  on,  7 
treaty  relations  of,  389-90 
treaty-making  power  of,  332 
withdrawal  from,  102,  389 

European  Convention  on  Human  Rights:  see 
Human  rights 

European  Court  of  Human  Rights:  see  Human 
rights 

Exchange  contracts,  meaning  and  enforcement 
of,  288-9 
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Exclusive  economic  zone,  6,  14,  474,  478 
establishment  of,  474,  478 
jurisdiction  in,  6,  14 
Exclusive  fishery  zone:  see  Fisheries 
Expropriation,  153-5,  268,  273-7,  319-21,  488: 
see  also  Nationalization 
Crown  expropriation  of  natural  resources, 
273-7 

limits  on,  153-5,  268,  319-21,  488 
Extradition,  230,  268,  294-5,  347.  4°2-9,  449, 
568,  569 

aircraft,  extradition  for  crimes  on  board  or 
relating  to,  568 

conviction  for  contumacy,  nature  and  effect  of, 
294-5 

double  criminality  rule,  449 
European  Convention  on  (1957),  403-4,  406, 
449 

Extradition  Act  1870,  294-5,  4°3>  406,  449, 
568,  569 

Fugitive  Offenders  Act  1967,  403,  449,  568, 

569 

Irish  Republic,  extradition  of  terrorists  from, 
406-9 

Mediterranean  communities,  amongst,  230 
political  offences,  268,  403,  404,  406-9 
terrorist  offences,  347,  406-9,  449 
treaties  as  basis  of,  402-6 

Falkland  Islands,  350-2,  354,  361,  362,  367-79, 
385-6,  399-400,  425-7,  429-32,  433-8, 
467,  472-3,  474,  475-6,  477,  484,  485-6, 
489,  490,  495-7,  498-502,  503-6,  517, 
519-28,  529-30,  538-55,  556-9 
compensation  for  invasion,  possible  claims  for, 
489,  490 

conflict  in,  350-2,  354,  425,  498-502,  503-6, 
517,  519-28,  529-30,  538-55,  556-9 
definition  of,  519-20 

force,  illegality  of  use  of,  350-2,  354,  425, 
498-502,  503-6,  517,  519-20,  545,  548 
humanitarian  law,  application  of,  520-8, 
529-30 

maritime  exclusion  zone,  539-41 ,  558 
protection  zone,  556-7 

self-defence  in  relation  to,  350-1,  506, 
519-20,  538-55,  556-9 
termination  of,  526-7,  529,  537-8 
total  exclusion  zone,  541-3,  544,  545-7, 
549-50,  556 

continental  shelf  of,  472-3,  474,  475-6,  477 
fishing  zones  of,  476,  477 

International  Court  of  Justice,  question  of 
reference  of  dispute  to,  495-7 
nationality  in,  399-400 

non-self-governing  territory,  administration 
and  status  as,  361,  362,  429,  544,  552, 
553 

self-determination,  right  of,  367-79,  458 
territorial  sea,  delimitation  of,  467 


territorial  sovereignty  in,  425-7,  429-32, 
433-8,  484,  485-6,  496-7,  503,  552-3 
United  Nations,  attempts  to  settle  dispute  by, 
385-6,  498-9,  500,  501-2 
Falkland  Islands  dependencies,  362,  425-7, 
429-32,  433-8,  464,  473,  476,  484,  485-6, 

495-7, 547-8 
continental  shelf  of,  473 
fishing  zones  of,  476 

International  Court  of  Justice,  question  of 
reference  of  dispute  to,  495-7,  548 
status  and  administration  of,  362 
territorial  sovereignty  in,  425-7,  429-32, 
433-8,  464,  484,  485-6,  496-7,  547-8 
Fisheries,  6,  95,  105-6,  1 10,  201,  325-35,  476-8, 

483 

conservation  of,  325-35,  483 
European  Communities,  regulation  by, 
325-35,478 

exclusive  fishery  zones,  6,  201,  325-31,  476-8 
Geneva  Convention  on  Fishing  and  Conserva¬ 
tion  of  Living  Resources  (1958),  95,  105-6, 
no,  325-8 

London  Fisheries  Convention  (1964),  325-31 
Fitzmaurice,  Sir  Gerald,  84-5,  115-62 

European  Court  of  Human  Rights,  as  judge  of, 
115-62 

International  Law  Commission,  as  rapporteur 
on  treaties  of,  84-5 

Force,  limits  on  use  of,  16,  163,  173,  209,  349-54, 
469,  499-502,  503-6,  516,  519-20,  538-59 
Forces,  immunities,  privileges  and  status  of 
visiting,  279,  417-18 

Frontiers,  201, 216,  222,  354,  425,  493-4,  500:  see 
also  Territory 

delimitation  of,  201,  216,  222,  425 
settlement  of  disputes  concerning,  354,  493-4, 
500 

General  Agreement  on  Tariffs  and  Trade,  25-6 
General  principles  of  law,  28,  36,  40,  41-2,  45-8, 
50,  51,  57,  67,  68,  72-3,  75,  77,  78,  81,  183, 
i95,  326 

Genocide,  5,  12,  169-70,  171,  172,  173,  178,  181, 
182,  183-4,  186-8,  189,  190,  194-5 
Convention  on  the  Prevention  and  Punish¬ 
ment  of  the  Crime  of  ( 1 948),  5 ,  12,  1 69,  1 70, 

1 7 1 ,  172,  178,  181,  182,  183-4,  186-8,  190, 
194 

Federal  Republic  of  Germany,  in  law  of, 
169-70,  171,  1 8 1 ,  182,  183-4,  186-8,  194-5 
international  crime,  as,  173,  178,  189,  194-5 
Germany,  Federal  Republic  of,  164-72,  174, 
178,  181-8,  191-3,  194-5 
Basic  Law,  166,  167,  169,  170,  171,  172,  174, 
181,  182,  186,  187-8,  192,  195 
Art.  3  (principle  of  equality),  169,  171 
Art.  20  (principle  of  legality),  169 
Art.  25  (effect  of  public  international  law), 
172,  1 8 1 ,  182,  187,  195 
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Art.  79  (amendment  of  Basic  Law),  187 
Art.  103  (protection  of  an  accused  person), 
166,  167,  169,  170,  1 7 1 ,  174,  186,  187-8, 
192,  195 

Control  Council  Law  No.  10,  167,  178,  184, 
191-3 

Criminal  Code  para.  220a  (genocide),  169-70, 
171,  183,  195 

international  law  in,  172,  181-8,  195 
occupation  regime,  termination  of,  167,  168, 
191 

statute  of  13  April  1965,  164,  168-9 
statute  of  4  August  1969,  164,  169,  186,  195 
statute  of  16  July  1979,  164,  167,  170-2,  182, 
-  195 

statutory  limitation  of  prosecutions,  164-72, 
178,  186,  192-3,  194,  195 
Gibraltar,  373,  425,  433,  437 
boundaries  of,  425 
self-determination,  right  of,  373 
sovereignty  over,  433,  437 
Good  faith,  principle  of,  42 

Helsinki  Final  Act  (1975)  (Final  Act  of  the 
Conference  on  Security  and  Co-operation  in 
Europe),  350,  352,  353,  410,  411,  414,  415 
High  seas,  5,  1 1-12,  13,  173,  222,  326,  328,  469, 
481,  482,  483,  516,  539-43,  544,  545-7, 
549-50,  556-7 

Falkland  Islands  exclusion  zones,  539-43,  544, 
545-7,  549-50,  556-7 
fishing,  freedom  of,  326,  328 
Geneva  Convention  on  (1958),  469 
navigation,  freedom  of,  469,  481, 482,  483,  516 
overflight,  freedom  of,  469 
piracy,  5,  11-12,  13,  173,  222,  469 
Hijacking:  see  Aircraft,  aviation 
Holy  See,  207,  416 

diplomatic  relations  with,  416 
status  of,  207 

Hong  Kong,  sovereignty  over,  433 
Hostage-taking,  5,  222,  228,  346-8,  423,  569 
Convention  against  the  Taking  of  Hostages 
(1979),  5,  346-8,  423,  569 
jurisdiction  over,  5,  346-8,  569 
Mediterranean  communities,  amongst,  222, 
228 

Human  rights,  103,  115-62,  170,  183,  186, 
194-5,  203,  282-6,  307-23,  345,  368-70, 
371-2,  373,  374,  409-15 

American  Declaration  of  the  Rights  and 
Duties  of  Man  (1948),  183 
association,  freedom  of,  147-50,  15 1,  152, 
282-5,  307,  322 
child,  rights  of  the,  41 1 

Civil  and  Political  Rights,  Covenant  on  ( 1 966), 
103,  368-70,  371-2,  373,  374,  412,  413 
correspondence,  right  to  respect  for,  134-43 
degrading  treatment  or  punishment,  freedom 
from,  119-27,  286,  307-9,  31 1 
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detention,  right  to  challenge  legality  of,  285, 
314-17,  323 

discrimination,  freedom  from,  150-3,  319-21: 
see  also  Discrimination 

Economic,  Social  and  Cultural  Rights, 
Covenant  on  (1966),  103,  369-70,  371-2, 
373,  374 

education,  right  to,  307-12 
European  Commission  of  Human  Rights,  1 1 7, 
1 1 8,  119,  120,  126,  128-9,  130,  131,  144, 
148,  156-7,  158,  159,  186,  203,  308, 
309-10,  313-14,  315,  316,  318,  319-20, 
410,  411,413,  414 
Court,  relationship  to,  159 
decisions  of,  118,  119,  120,  126,  131,  144, 
148,  158,  186,  203,  308,  309-10,  3I3-I4, 
315,  316,  318,  319-20,  414 
individual  petition,  right  of,  117,  156-7, 
410,  41 1,  413 

ultra  petita  rule,  128-9,  130 
European  Convention  on  Human  Rights 
(1950)  and  Protocols,  115-62,  170,  183, 
186,  194-5,  282-6,  307-23,  345,  4io,  41 1, 
412,  413 

derogation  in  war  or  emergency,  122,  155 
English  law,  effect  in,  282-6 
Fitzmaurice,  Sir  Gerald,  interpretation  by, 
115-62 

‘just  satisfaction’  (Art.  50),  award  of,  156, 
159-60,  307,  3 1 1 ,  317,  319,  32i,  322-3 
local  remedies,  exhaustion  of,  157-8,  307, 
315,  318 

margin  of  appreciation  doctrine,  135,  141-2, 
144-7 

mootness  doctrine,  158-9 
obligation  to  observe,  284,  307,  41 1,  412 
public  policy,  role  of,  122 
remedy  for  violation,  right  to,  153,  319-20 
reservations  to,  186,  195,  310,  312 
European  Court  of  Human  Rights,  115-62, 
282-6,  307-23,  345,  4i  1, 412,  413,  414-15 
Commission,  relationship  to,  159 
compulsory  jurisdiction,  acceptance  of,  41 1 
execution  and  observance  of  judgments, 

284,  307,  345,  412,  415 
Fitzmaurice,  Sir  Gerald,  as  judge  of,  1 1 5  — 
62 

judgments  of,  115-62,  282-6,  307-23,  345, 
412,  413,  414-15 

European  Social  Charter  (1961),  282 
expression,  freedom  of,  143-7,  286,  316 
family  life,  right  to  respect  for,  126,  134-43 
forced  labour,  freedom  from,  314-17 
hearing,  right  to  fair  and  public,  116,  131-4, 

151,  286,  312-14,  317-22 
Helsinki  Final  Act  (1975),  410,  41 1,  414,  415 
inhuman  treatment  or  punishment,  freedom 
from,  1 19-27,  286,  307-9,  31 1 
innocence,  presumption  of,  312-14 
legal  aid,  right  to,  134 
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Human  rights  ( cont .): 

liberty  and  security  of  person,  right  to,  127-31, 
314-17, 412 

marriage  and  founding  of  family,  right  to,  140 
nullum  crimen ,  nulla  poena  sine  lege ,  principle 
of,  170,  183,  1 94-5 :  see  also  Crimes  against 
international  law 

possessions,  right  to  peaceful  enjoyment  of, 
126,  153-5,  319-21 

private  life,  right  to  respect  for,  134-43,  3°7, 
412,  414-15 

servitude,  freedom  from,  314-17 
torture,  freedom  from,  119-27,  135,  159,  286, 
307-9,  31 1 

United  Nations  Covenants  (1966),  103, 

368-70,  371-2,  373,  374,  412,  413 
Universal  Declaration  of  Human  Rights 
(1948),  183,  286,  410 

witnesses,  right  to  call  and  examine,  312-14 

Immigration,  395,  398,  400,  401,  402,  409 
Immunity  from  disclosure  of  documents,  261-4 
Immunity  of  diplomatic  agents,  228,  263,  279, 
346,  384,  415,  417,  418-22 
Immunity  of  international  organizations,  381-5, 
419-20 

Immunity  of  States,  34,  36-7,  38,  266,  268,  279, 
421-2 

agreements  jure  gestionis,  36,  266,  268 
arbitration  agreements,  34,  36-7 
coroner’s  inquests,  279 
enforcement  measures,  38 
garnishee  proceedings,  421 
procedural  immunities,  422 
State  Immunity  Act  1978,  421,  422 
Immunity  of  visiting  forces,  279 
Independence,  204,  206,  253,  256-8,  348-9,  363, 
364,  365-6,  372,  374-5,  376,  378,  424:  see  also 
Self-determination 

Individuals,  as  subjects  of  international  law, 
44,  49:  see  also  Crimes  against  international 
law 

Intergovernmental  Maritime  Consultative 
Organization,  functions,  immunities  and 
privileges  of,  381-3 
Internal  waters:  see  Ports 

International  Court  of  Justice,  88,  95,  97,  no, 
495-8 

advisory  jurisdiction,  497-8 
Falkland  Islands  and  dependencies,  possible 
reference  of  dispute  concerning,  495-7 
Optional  Clause  (Statute  Art.  36(2)),  88,  95, 
97,  1 10 

International  law,  15—16,  44,  49,  213—32,  353 
372,  374,  376,  377,  547 

criminal  law:  see  Crimes  against  international 
law 

Declaration  on  Principles  of  International 
Law  (1970),  15-16,  351,  353,  372,  374, 
376,  377,  547 


Mediterranean  communities,  in  history  of, 

213-32 

Achaean  thalassocracy,  217 
aliens,  treatment  of,  222 
arbitration,  222,  231 
Assyrian  empire,  217-18 
asylum,  222 

Babylonian  empire,  216,  217 
boundary  delimitation,  216,  222 
Carthage,  218-19,  220,  223,  227,  229-30 
customary  law,  development  of,  222-3,  227 
diplomatic  immunities  and  privileges,  228 
diplomatic  relations,  216,  217,  222,  228,  230, 
232 

disputes,  settlement  of,  216,  222,  231 
Egypt,  216-17,  223,  225-6,  229,  231 
extradition,  230 

Greek  city-States,  218,  219-23,  224,  226, 
227, 229-30 

Hittite  empire,  216,  217 
hostages,  taking  of,  222,  228 
Macedonia,  221, 224-5,  229-30 
navigation,  rights  of,  222,  228 
neutrality,  228,  232 
passage,  rights  of,  222 
Persian  empire,  218,  220-1,  223,  224 
piracy,  222 

ports,  landfall  of  warships  in,  222 
protectorates,  216,  230 
Rome,  226-32 

Seleucid  Asia,  225-6,  229-30,  231 
State  succession,  231 
Sumerian  city-principalities,  215 
treaties,  215,  216,  217,  222,  223,  227,  228-9, 
230,  231,  232 

war,  laws  of,  215,  216,  222,  228,  230,  232 
municipal  law,  relationship  to:  see  Municipal 
law 

private:  see  Conflict  of  laws 
sources:  see  Customary  international  law; 
Equity;  General  principles  of  law; 
Treaties 

subjects,  44,  49:  see  also  Crimes  against  inter¬ 
national  law 

International  Law  Commission,  work  on 
denunciation  of  treaties  of,  84-91, 92,93,  103, 
in,  112,  1 1 3 

International  organizations:  see  Organizations, 
international 

Internationally  Protected  Persons,  New  York 
Convention  on  the  Prevention  and  Punish¬ 
ment  of  Crimes  against  (1973),  5,  103,  347, 
403,  422-3 

Intervention,  8,  16,  17-18,  24,  204,  210-11,  266, 

349-5°,  353,  372-3,  44°,  5°3-7,  555-6:  see  also 
Falkland  Islands,  subheading  conflict  in 
Investments,  treaties  for  protection  of,  62-3, 
400-1,  488,  491, 492,  494-5 
Irish  Republic,  406-9,  428 
extradition  of  terrorists  from,  406-9 
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Lough  Foyle,  claim  to  sovereignty  over, 
428 

Isle  of  Man,  status  of,  359-61 ,  363 

Israel,  366-7,  369,  372-3,  428,  507,  516-17, 
519,  528-9,  530-4,  555-6:  see  also  Middle 
East 

Arab  trade  boycott  of,  519 
Gaza  Strip,  claim  to  sovereignty  over,  428 
Lebanon,  intervention  in,  372-3,  507,  517, 
528-9, 555-6 

occupation  of  Golan  Heights  and  other  terri¬ 
tories,  366-7,  369,  379,  516-17,  530-4 

Judgments,  recognition  and  enforcement  of 
foreign,  3,  23,  302-6,  457,  568 

Jurisdiction;  1-26,  117,  173,  179,  255,  259-62, 
264-8,  277-81, 407,  408-9,  437-58,  527 
anti-boycott,  442-6 

anti-trust,  2,  7,  8,  17,  18-23,  25-6,  450-1, 
455-8 

balancing  of  interests,  18-22,  24-6,  451 
blocking  legislation,  22-3,  451-2,  454,  457 
civil  cases,  in,  2,  3-4 
civil/criminal,  distinction  between,  1-2 
concurrent,  14,  20,  438-41,  443 
conflicts,  resolution  of,  24-6 
coroner’s  power  to  hold  inquest,  277-80 
domestic,  8,  117,  179,  279 
‘effects’  doctrine,  7,  11,  15,  19-20,  443 
enforcement,  1,  3,  16-17,  20 
export  embargo  (Siberian  pipeline),  21,  450, 
452-5, 458 

extraterritorial,  5,  7-15,  17,  18-26,  278-9, 
280-1,  407,  408-9,  439,  442-58 
international  law,  applicability  of  to  regulate 
claims,  2-4 

nationality  or  personality  principle,  4,  5,  7-10, 
15,  24,  444,  448,  449-50 
passive  nationality  or  personality  principle,  5, 
10,  279,  450 

prescriptive,  meaning  of,  1 
propriety  of,  14-26,  255,  259-62,  264-8,  279, 
442-6,  451, 452-8 

Protection  of  Trading  Interests  Act  1980,  23, 
26,  451-2,  454,  457 
protective  principle,  10-11,  15,  24 
residence  as  basis  of,  8-9 

territorial  principle,  4-7,  11,  15,  19-20,  24, 
448,  449-50-  456,  527 
universality  principle,  5,  11-14,  173,  444 

Jus  cogens,  55,  173,  497"8 

League  of  Nations,  72,  97,  98,  133-4,  268-73 
Council  resolution  on  nationality  in  mandates 
(1923),  269,  270,  271,  272 
Covenant,  98,  268-9 
mandates,  72,  133-4,  268-73 
withdrawal  from,  97,  98 

Lebanon,  intervention  by  Israel  in,  372-3,  507, 
517, 528-9,  555-6 
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Lesotho,  intervention  by  South  Africa  in,  507 
Libyan  oil  arbitrations,  27-81:  see  also  Contracts, 
State 

background,  27-31 

conflict  of  laws  rules  applicable,  39-40 
enforcement  of  awards,  35,  37-9 
jurisdiction  of  arbitral  tribunals,  31-3 
motives  for  nationalization,  29-31,  54,  58,  59, 
61 

nationalization,  legality  of,  28,  53-65,  70,  71, 
76,  80 

procedure,  law  governing,  34-9,  77,  79 
proper  law  of  concessions,  28,  39,  40,  41-53, 
77, 79-8o 

freedom  of  choice  of,  28,  41-5,  79 
international  arbitration,  effect  of  provision 
for,  51-2 

internationalization,  41-53,  79-80 
law  chosen,  45-53,  77,  79-80 
remedies,  28,  65,  66-71,  73,  74-5,  76-9,  80 
damages,  66,  67-70,  74,  76,  77-9 
declaration,  65-70,  75 
pursuit  action,  74-5,  79 
restitutio  in  integrum,  66-71,  76-7,  78 
specific  performance,  66-71,  73,  74,  75,  77, 
78,  80 

repudiation  of  concessions,  effects  of,  28,  32-3, 
65-77,  78,  80 
settlements,  78-9 

stabilization  clauses,  effect  of,  27,  28-9,  53, 
54-8,  60-4,  80 

Local  remedies  rule,  157-8,  307,  315,  318 

Malvinas  (Islas  Malvinas):  see  Falkland  Islands 
Mandates,  72,  133-4,  268-73:  see  also  Namibia 
(South  West  Africa) 
administration  of,  268-9 
interpretation  of  instruments  of,  133-4 
nationality  in,  268-73 
termination  of,  72 
Marriage:  see  Conflict  of  laws 
Mediterranean  communities,  international  law 
in  history  of,  213-32:  see  International  law, 
subheading  Mediterranean  communities 
Middle  East,  boundaries  and  sovereignty  in, 
425,  428-9:  see  also  Israel;  Lebanon;  Pales¬ 
tine 

Municipal  law,  38,  179,  180-1,  193,  204,  255, 
259-62,  264-8,  270,  272,  282-93,  344-8, 
354,  355,  420-1 

act  of  State,  justiciability  of  foreign,  38, 
259-62,  264-8,  355 

Foreign  and  Commonwealth  Office  certifi¬ 
cates,  345-6,  354,  355,  420-1 
international  law,  relationship  to,  179,  180-1, 
193,  204,  260,  265-6,  270,  272,  344-8 
presumption  of  consistency  with  international 
law,  270,  272,  283,  292-3 
statutes,  use  of  treaties  in  interpretation  of, 
286-8,  289-93 
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Municipal  law  ( cont .): 

treaties,  255,  259,  282-6,  288-9,  292,  346-8 
Canadian  Indians,  justiciability  of  treaties 
with  255,  259 

effect  of,  282-6,  288-9,  292 
implementation  of,  346-8 

Namibia  (South  West  Africa),  72,  133-4,  160, 
203,  269,  379,  391-3,  517 
Nationality  and  citizenship,  179,  268-73,  394- 
400,  409,  444,  492-3 

British  Nationality  Act  1981,  394-8,  399-400, 
409 

British  Nationality  (Falkland  Islands)  Amend¬ 
ment  Bill,  399-400 
claims,  rule  of  nationality  of,  492-3 
corporations,  of,  444 
domestic  jurisdiction  and,  179 
dual,  398-9,  492-3 

jurisdiction,  nationality  as  basis  of:  see  Juris¬ 
diction 

mandates,  in,  268-73 
New  Zealand  law  of,  268-73 
Nationalization,  27-81  passim,  488,  490:  see 
also  Expropriation;  Libyan  oil  arbitrations 
compensation,  amount  of,  59,  60,  77-8,  488, 
490 

compensation,  obligation  to  pay,  48,  54,  57,  58, 
59,  60,  61,  63,  70,  71,  76,  77,  80,  488 
contractual  limits  on,  27,  28-9,  53,  54-8,  60-4, 
80,  81 

discriminatory,  29-31,  54,  58,  59,  61 
legality  of,  28,  43,  53-65,  70,  71,  76,  80, 
488 

Natural  law,  161,  197 
Nemo  judex  in  re  sua,  principle  of,  138 
Neutrality,  228,  232,  559 
New  Zealand,  nationality  law  of,  268-73 
Non-discrimination:  see  Discrimination 
Non-intervention:  see  Intervention 
Non-self-governing  territories,  administration 
of,  361,  364,  369,  370-1,  372,  374-5,  377-8, 
379,  429,  544-5,  552,  553:  see  also  States, 
dependent 

North  Atlantic  Treaty  Organization,  withdrawal 
from,  102 

North  Korea,  status  of,  357-8 
North  Vietnam,  status  of,  203 
Northern  Ireland,  status  of,  359-61 
Nuclear  weapons,  restrictions  on  possession  and 
use  of,  535-7 

Non-Proliferation  of  Nuclear  Weapons, 
Treaty  on  (1968),  535,  537 
Nuclear  Weapons  in  Latin  America,  Treaty  of 
Tlatelolco  for  the  Prohibition  of  (1967)  and 
additional  protocols,  535-6,  537 

Organization  for  Economic  Co-operation  and 
Development,  25,  26 


Organization  of  African  Unity,  500,  503 
boundary  disputes,  settlement  of,  500 
peacekeeping  by,  503 

Organization  of  American  States,  resolutions  on 
Falkland  Islands  of,  504,  554 
Organizations,  international,  44,  86,  88,  98-102, 
103,  380-6,  419-20,  424,  497-8,  517-18: 
see  also  under  names  of  particular  organiza¬ 
tions 

constituent  instruments,  denunciation  of,  86, 
88,  98-102 

disputes  arising  from  treaties  of,  judicial  settle¬ 
ment  of,  497-8 

immunities  and  privileges  of,  381-5,  419- 
20 

International  Organizations  Acts  1968  and 
1981,  383,  384,  385 
legal  effect  of  acts  of,  385-6,  517-18 
personality  of,  44 
treaty-making  power  of,  380-1 
Vienna  Convention  on  the  Representation  of 
States  in  their  Relations  with  International 
Organizations  of  a  Universal  Character 
(1975),  103,  381,  386,  424 
Outer  Space,  Treaty  on  Principles  governing  the 
Activities  of  States  in  the  Exploration  and  Use 
of  (1967),  4-  103-4 

Palestine,  202,  356-7,  366-7,  369,  372-3,  428, 
528-9 

Palestine  Liberation  Organization,  status  of, 
202,  356-7 

prisoners  of  war,  treatment  of  Palestinian, 
528-9 

self-determination,  right  of  Palestinians  to, 
366-7,  369,  372-3,  428 

Passage,  right  of  innocent,  14,  222,  467-8,  483 
Passports,  issue  of,  394 
Peacekeeping,  498-503 

regional  arrangements,  by,  503 
Sinai  Multinational  Peacekeeping  Force,  503 
United  Nations,  by,  498-502 
Piracy,  5,  11-12,  13,  173,  222,  469 
Pitcairn  Island,  359,  399 
nationality  in,  399 
status  of,  359 

Poland,  situation  in,  350,  353,  409-10,  411-12, 
414,  415,  508 

Pollution,  control  of,  6,  466-7,  468,  481, 482 
Ports,  admission  to,  control  of  and  jurisdiction 
in,  222,  468-9 
Positivism,  197 

Prescription,  179-80:  see  also  Crimes  against 
international  law,  subheading  time  limits  for 
prosecution 
acquisitive,  179 

extinctive,  in  claims  by  States,  179-80 
Private  international  law:  see  Conflict  of  laws 
Protection,  consular  and  diplomatic,  50,  194, 
398-9,  491-3 
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Protectorates,  2x6,  230,  397 

British  protected  person,  status  of,  397 
Mediterranean  communities,  in,  216,  230 

Racial  discrimination:  see  Discrimination 
Recognition,  197-21 1,  354-8,  393,  458-9,  464, 
516 

constitutive  theory,  205,  206-7,  209 
declaratory  theory,  205-6 
de  facto  and  de  jure,  207-8,  355 
duty  of,  209 

Foreign  and  Commonwealth  Office  certificate 
of,  354,  355 
form  of,  199 

governments,  new  United  Kingdom  practice 
on  recognition  of,  209-10,  354-6 
nature  and  effect  of,  197-211,  355 
non-recognition,  198,  200,  203-4,  206,  356-8, 
393,  458-9,  464,  5i6 
premature,  204 
retroactivity  of,  208-9 

territorial  claims  and,  201,  202-4,  458-9,  464 
unrecognized  States,  rights  and  duties  of,  206 
Refugees,  184-5,  401-2,  409 

Convention  relating  to  the  Status  of  (1951), 
184-5,  401-2,  409 

protection  and  treatment  of,  401-2,  409 
war  criminals,  as,  184-5 
Rhodesia,  status  after  1965  of,  203 
Rockall,  432,  474 

continental  shelf  of  (Rockall-Faroes  plateau), 
474 

sovereignty  over,  432 

St.  Christopher  and  Nevis,  proposed  indepen¬ 
dence  of,  365-6 

St.  Flelena,  right  to  self-determination  of,  370 
Sanctions:  see  Coercion 
Scotland,  international  law  in,  344 
Sea,  Convention  on  the  Law  of  the  (1982),  6,  14, 
80-1,  392-3,  423-4,  467,  468,  473,  474,  476, 
479-84 

Sea  bed  beyond  national  jurisdiction,  80-1,  462, 
478-81,  482 

Deep  Sea  Mining  (Temporary  Provisions)  Act 
1981, 478-9 

international  seabed  authority,  80-1,  462 
Law  of  the  Sea  Convention  (1982),  relevant 
provisions  of,  80-1, 462,  479-81,  482 
Polymetallic  Nodules,  Agreement  on  Interim 
Arrangements  relating  to  (1982),  479-80 
resources,  extraction  of,  80-1,  478-81, 482 
Self-defence,  350-1,  469,  506,  516,  519-20, 
538-59 

Self-determination,  173,  202,  364,  366-79,  458 
Ships,  jurisdiction  over,  4,  453,  469-70 
South  Africa,  357,  358,  507,  517,  518 
homelands,  status  of,  357,  358 
intervention  in  Lesotho  by,  507 
United  Nations  sanctions  against,  517,  518 


South  West  Africa:  see  Namibia 
Sovereignty,  1,  15-16,  17,  24,  54-5,  61-2,  76, 
80,  99,  104,  109,  116-18,  161,  175,  258-9, 
268,  349,  350,  353,  391,  425-38,  440,  442, 
443,  446,  447,  458-66,  468-9,  484,  485-6, 
496-7,  547-8,  552-3:  see  also  Independence; 
States,  statehood 

attributes  and  limitations  of,  1,  17,  54-5,  61-2, 
76,  80,  99,  104,  109,  116-18,  161,  175, 
258-9,  268,  391,  442,  468-9 
equality,  principle  of  sovereign,  15-16,  24,  353 
limited,  doctrine  of,  349 
natural  resources,  over,  54-5,  61 
respect  for,  principle  of,  350,  353,  440,  443, 
446,  447 

territorial,  425-38,  458-66,  484,  485-6,  496-7, 
547-8,  552-3 

State  responsibility,  50,  62-3,  194,  199,  206,  222, 
265,  400-1,  487-93,  494-5 
aliens,  treatment  of,  222,  265,  400-1 
diplomatic  protection,  50,  194,  491-3 
investments,  protection  of,  62-3,  400-1,  488, 
491, 492,  494-5 
legislative  acts,  for,  487 
minimum  standard  of  treatment,  265 
nationality  of  claims,  492-3 
procedure  of  claims  settlement,  490-1 
recognition  and,  199,  206 
reparation,  488-90:  see  also  Nationalization 
State  succession,  83,  103,  231,  253-5,  257-9,  328, 
329-30,  366,  424 

European  Economic  Community,  succession 
to  treaties  of  member  States  by,  328,  329-30 
Mediterranean  communities,  amongst,  23 1 
treaties,  to,  83,  103,  253-5,  257-9,  328, 

329-30,  366,  424 
Statelessness,  394,  395,  397-8 
States,  statehood,  15-16,  24,  38,  198,  205-7,  209, 
213-32,  259-62,  264-8,  353,  355,  358-66: 
see  also  Sovereignty 

act  of  State,  foreign,  38,  259-62,  264-8,  355 
confederations,  358 
contracts:  see  Contracts,  State 
dependent  States,  358-66:  see  also  Non-self- 
governing  territories 

development  of,  213-32:  see  International  law, 
subheading  Mediterranean  communities 
equality  of,  15-16,  24,  353 
recognition  and  statehood,  198,  205-7,  209 
Statutes,  use  of  treaties  in  interpretation  of, 
286-8, 289-93 

Taiwan:  see  China 
Telecommunications,  5,  485-7 
Territorial  sea,  6,  14,  95,  105-6,  no,  179,  201, 
222,  273-7,  281,  328,  360,  436,  447-8, 
466-8,  473,  483,  568-9 
delimitation  of,  201,  275,  328,  466-7,  473 
Geneva  Convention  on  (1958),  14,  95,  105-6, 
110,  275,  281 
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Territorial  sea  ( cont .): 

innocent  passage,  right  of,  14,  222,  467-8,  483 
juridical  status  of,  179,  274-5 
jurisdiction  in,  6,  14,  447-8,  568-9 
natural  resources  beneath,  right  to  extract, 
273-7,  360 

Oil  and  Gas  (Enterprise)  Act  1982,  relevant 
provisions  of,  276-7,  447-8,  568-9 
sovereignty  over,  436 

Territorial  Waters  Order  in  Council  1964,  275 
Territory,  16-17,  201,  216,  222,  351,  352,  354, 
425,  440,  458,  493-4,  500,  502,  503-6, 
532-3,  545,  547:  see  also  Sovereignty 
boundary  delimitation,  201,  216,  222,  425 
boundary  disputes,  settlement  of,  354,  493-4, 
500 

integrity,  principle  of  territorial,  16-17,  35 1, 
352,  440,  500,  502,  503-6,  545,  547 
passage,  rights  of,  222 
transfer  of,  458 

war,  inadmissibility  of  acquisition  by,  532-3, 
547 

Terrorism,  prevention  and  suppression  of,  5, 
347,  406-9,  449,  569 

European  Convention  on  Suppression  of 
Terrorism  (1977),  5,  408 
extradition  and,  347,  406-9,  449,  569 
V  Suppression  of  Terrorism  Act  1978,  5,  408, 

569 

Treaties,  42,  54,  57-8,  62-3,  64,  72,  83-114, 
1x5-62,  186,  195,  215,  216,  217,  222,  223, 
227,  228-9,  230,  231,  232,  253-9,  282-93, 
310,  31 1,  312,  320,  328,  329-30,  344-5, 
346-8,  380-1,  404,  422-4,  483-4,  487, 
488,  49 x,  492,  494-5,  497-8 
amendment  of,  344-5,  487 
breach,  effects  of,  72 

Canadian  Indians,  status  of  treaties  with, 
255-6 

denunciation  of,  83-114 

categories  of  treaty,  85-8,  92,  95,  96-109, 

1 10-1  x 

definition  of,  83,  85 
express  right  of,  83-4,  95 
implied  right  of,  83-1 14 
International  Law  Commission,  work  of, 
84-91,  92,  93,  103,  hi,  1 12,  1 13 
London,  Declaration  of  (1871),  86-7,  91, 94, 
106,  1 10 

publicists,  views  of,  87,  106-9,  no,  1 1 1 
State  practice,  93-5,  1 10 
Vienna  Conference,  discussions  at,  91-3, 
112-13 

Vienna  Convention  (1969),  relevant  pro¬ 
visions  of,  84,  93,  1 12-14 
duration  of:  see  subheading  denunciation,  above 
equal  and  unequal,  228 
implementation  of,  346-8 
interpretation  of,  89,  90,  115-62,  31 1,  320, 
33° 


European  Convention  on  Human  Rights, 
interpretation  of  by  Sir  Gerald  Fitz- 
maurice,  1 15-62 

travaux  preparatories,  use  of,  89,  90,  311, 
320,  330 

investment  protection,  for,  62-3,  400-1,  488, 
49L  492,  494-5 

jus  cogens,  settlement  of  disputes  relating  to, 
497-8 

Mediterranean  communities,  amongst,  215, 
216,  217,  222,  223,  227,  228-9,  230,  231, 
232 

municipal  law,  effect  in,  282-6,  288-9,  292 
organizations,  treaty-making  power  of  inter¬ 
national,  380-1 

pacta  sunt  servanda,  42,  54,  57-8,  64,  87 
Ponsonby  rule,  345,  423 
ratification  of,  345,  423-4 

reservations  to,  186,  195,  3 10,  312,  404,  422-3 
State  succession  to,  83,  103,  253-5,  257-9,  328, 
329-30, 424 

statutes,  use  in  interpretation  of,  286-8, 

289-93 

termination,  means  of,  72,  83-1 14 
breach,  72,  83,  87,  93,  94,  no 
consent,  93,  106,  107,  108,  110,  112 
customary  law,  new  rule  of,  327 
denunciation:  see  subheading  denunciation, 
above 

desuetude,  83,  112 
obsolescence,  83 

rebus  sic  stantibus,  doctrine  of,  83,  87,  93,  94, 

1 12,  1 13-14 
third  States  and,  483-4 

Vienna  Convention  on  the  Law  of  (1969),  72, 
84.  93.  98,  105,  106,  1 12-14,  1 18,  483,  498 
war,  effect  of,  83,  106-7 

Ultra  petita  rule,  128-9,  130 
L'nited  Kingdom,  209-10,  337-569 

materials  on  international  law,  337-569 
recognition  of  governments,  new  practice  on, 
209-10, 354-6 

treaties  signed  or  concluded  in  1982,  560-7 
United  Nations,  15-16,  42,  43,  45,  50,  55-6,  58, 
59,  60,  72,  86,  88,  99-100,  163,  170,  179, 
185,  186,  189-90,  202,  206,  350,  351,  352, 
353.  354.  361,  364,  369,  37o-i,  372,  373. 
374-5,  376,  377-8,  379,  385-6,  39i-3, 
4*o,  428,  429,  430,  469,  498-502,  503-6, 
5i6-i8,  519,  531-3,  534,  538-59 
Charter,  86,  88,  99,  163,  206,  350,  351,  352, 
353,  354,  361,  364,  369,  370-1,  372,  373, 
374-5,  377-8,  379,  386,  410,  429,  430, 
469,  499,  500-2,  504-6,  5x6,  519,  532, 
538-59 

Art.  1:  351,  369,  371,  377,  506,  548 
Art.  2(1):  364 

Art.  2(3):  350,  351,  352,  354,  499,  500-2, 
504-6,  545,  548 


INDEX 

Art.  2(4):  350,  351,  352,  353,  354,  499, 

500-2,  504-6,  545,  548 
Art.  24:  501, 548 
Art.  25:  501 
Art.  27:  499 
Art.  39:  516,  532,  552 
Art.  40:  386,  499 
Art.  41:  552 
Art.  42:  552 
Art.  43:  86 

Art.  51:  469,  S06,  516,  519,  538-59 
Art.  52:  503 
Art.  54:  503 

Art.  73:  361,  364,  369,  370-1,  372,  374-5, 

377-8,  379,  429,  544,  553 
Chapter  VII:  502,  516 
Chinese  representation  in,  202 
coercion  by,  516-18 
disputes,  settlement  of,  498-502 
forces,  502:  see  also  subheading  peacekeeping, 
below 

General  Assembly  resolutions,  15-16,  42, 

43,  45,  5°,  55-6,  58,  59,  60,  72,  170, 

179,  185,  186,  189-90,  351,  352,  353, 

364,  372,  374,  375,  376,  377,  379, 

386,  393,  428,  500,  501,  539,  545, 

547 

3  (I)  (war  crimes),  179,  189,  190 
66  (I)  (non-self-governing  territories),  377 

95  (I)  (war  crimes),  179,  189-90 

96  (I)  (genocide),  186 
181  (II)  (Middle  East),  428 
429  (V)  (refugees),  185 

1514  (XV)  (Declaration  on  Granting  of 
Independence),  364,  372,  374,  375,  376, 

379 

1654  (XVI)  (Special  Committee  on 
Implementation  of  Resolution  1514 
(XV)),  376 

1803  (XVII)  (Declaration  of  Permanent 
Sovereignty  over  Natural  Resources),  42, 

50,  55-6,  58,  60 
2145  (XXI)  (Namibia),  72 
2248  (XXII)  (U.N.  Council  for  Namibia), 

393 

2391  (XXIII)  (Convention  on  Non¬ 
applicability  of  Statutory  Limitations  to 
War  Crimes),  170 

2625  (XXV)  (Declaration  on  Principles  of 
International  Law),  15-16,  351,  353,  372, 

374,  376,  377,  547 

3201  (S-VI)  (Declaration  of  a  New  Inter¬ 
national  Economic  Order),  43,  55-6,  58, 

60 

3281  (XXIX)  (Charter  of  the  Economic 
Rights  and  Duties  of  States),  43,  45,  55-6, 

58,  59,  60 

33 14  (XXIX)  (definition  of  aggression),  351, 

352,  501,  539,  545 
36/67  (preservation  of  peace),  500 


585 

customary  law,  as  evidence  of,  42,  45,  55-6, 
58,  60 

effect  of,  386 
Namibia,  measures  concerning,  391-3,  517 
non-self-governing  territories,  administration 
of,  361,  364,  369,  370-1,  372,  374-5, 
377-8,  379,  429,  544-5,  553 
peacekeeping  by,  498-502,  516-18,  548,  555 
sanctions  by,  516-18 

Secretary-General,  peacekeeping  role  of,  502 
Security  Council,  voting  in,  499 
Security  Council  resolutions,  350,  351,  385-6, 
39L  392,  428,  499,  500,  501,  503-6,  516, 
517-18,  531-3,  534,  539-40,  541,  542, 
544,  545,  546,  548,  550-3,  554 
82  (1950)  (Korea),  516 
242  (1967)  (Middle  East),  428,  531-3,  534 
435  (1978)  (Namibia),  391,  392 
465  (1980)  (Middle  East),  533 
478  (1980)  (Middle  East),  531 
497  (1981)  (Middle  East),  530,  531,  532,  533 
502  (1982)  (Falkland  Islands),  350,  351, 
385-6,  499,  500,  501,  503-6,  517,  518, 
539-40,  541,  542,  544,  545,  546,  548, 
550-3, 554 

505  (1982)  (Falkland  Islands),  554 
effect  of,  285-6,  517-18 
universality  of,  386 
withdrawal  from,  99-100 

United  Nations  Educational,  Scientific  and  Cul¬ 
tural  Organization,  101-2,  163 
Constitution  of,  102,  163 
withdrawal  from,  101-2 

United  Nations  Industrial  Development  Organi¬ 
zation,  functions,  immunities  and  privileges 
of,  383-4 

United  States  of  America,  2,  7,  8,  17,  18-23, 
25-6,  442-7,  450-8 

anti-boycott  jurisdiction  and  legislation,  442-6 
anti-trust  jurisdiction  and  legislation,  2,  7,  8, 
17,  18-23,  25-6,  450-1, 455-8 
export  embargo  (Siberian  pipeline),  21,  450, 
452-5, 458 

shipping,  jurisdiction  over,  446-7 

Unjust  enrichment,  prohibition  of,  48,  78 

War,  12,  83,  104,  106-7,  t63-95,  215,  216, 
222,  228,  230,  232,  379,  418,  519-38, 
559 

biological,  chemical  and  nuclear  weapons, 
possession  and  use  of,  534-7 
Biological  Weapons,  Convention  on  (1972), 
534-5 

Geneva  Gas  Protocol  (1925),  534,  535,  536 
Non-Proliferation  of  Nuclear  Weapons, 
Treaty  on  (1968),  535,  537 
Nuclear  Weapons  in  Latin  America,  Treaty 
of  Tlatelolco  for  the  Prohibition  of  ( 1 967) 
and  additional  protocols,  535-6,  537 
definition  of,  519-20 
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War  ( cont .): 

Geneva  (Red  Cross)  Conventions  (1949),  12, 
104,  170,  172,  173,  178,  179,  181,  182, 
183,  193.  52°-9,  530-1,  533-4,  538 
Geneva  Conventions,  Protocols  to  (1977),  io4, 
418 

Hague  Conventions  (1899  and  1907),  104,  166, 
173,  1 75,  181,  533 

humanitarian  law,  520-30,  538:  see  also  sub¬ 
heading  Geneva  Conventions,  above 
civilians,  523-6,  527 
graves  529-30 

hospital  ships,  520,  521,  526 
prisoners  of  war,  520,  522-3,  525,  527-9,  538 
surrender,  procedure  for,  521-2,  526-7 
Mediterranean  communities,  laws  of  war 
amongst,  215,  216,  222,  228,  230,  232 
‘mercenary’,  definition  of,  418 
neutrality,  228,  232,  559 

nuclear  weapons:  see  subheading  biological, 
chemical  and  nuclear  weapons,  above 
occupation,  belligerent,  379,  516-17,  530-4 
termination  of,  526-7,  529,  537-8 
territory,  inadmissibility  of  acquisition  of  by 
war,  532-3,  547 


treaties,  effect  on,  83,  106-7 
war  crimes  and  crimes  against  humanity,  pre¬ 
vention  and  punishment  of,  12,  163-95, 
230:  see  also  Crimes  against  international 
law 

duty  to  punish,  172,  181,  183,  187-8,  193 
humanity,  definition  of  crimes  against,  171, 
176-9 

International  Military  Tribunal  (Nurem¬ 
berg)  Charter,  176-9,  180,  182,  183, 
184-5,  188-91,  192 
jurisdiction  over,  12,  167,  180-1 
Nuremberg  principles,  acceptance  in  State 
practice  of,  188-91 
origin  of  concept  of,  230 
peace,  crimes  against,  176,  186 
statutory  limitation:  see  Crimes  against 
international  law 
war  crimes,  definition  of,  176-9 
West  Berlin,  concurrent  jurisdiction  in,  440-1 
Western  Sahara,  203,  379 
Western  Samoa,  nationality  in,  268-73 
World  Health  Organization,  88,  100-1,  102 
Constitution  of,  88,  100-1 
withdrawal  from,  88,  100-1,  102 
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